IMAGE  EVALUATION 
TEST  TARGET  {MT-3) 


V 


// 


// 


••^Px 


..-'■'    m3- 


*        ^ 


i< 


C/a 


(/, 


1.0 


I.I 


1.25 


12.0 


IIIIM 

m 

'..  i  c 


111= 

M.   Ill  1.6 


V, 


<^ 


//, 


o 


^\ 


m 


m 


/ 


o 


7 


/A 


Photographic 

Sciences 
Coiporation 


23  WEST  MAIN  STREET 

WEBSTER,  NY    14580 

(  716)  872-4503 


^v 


^^v 


•V 


V 


\ 


\ 


^ 


BaBBPB^BRB^H 


CIHM/ICMH 

Microfiche 

Series. 


CIHM/ICMH 
Collection  de 
microfiches. 


U 


Canadian  Institute  for  Historical  Microreproductions  Institut  canadien  de  microreproductions  historiques 

1980 


Technical  and  Bibliographic  Notes/Notes  techniques  et  bibliographiques 


The  Institute  has  attempted  to  obtain  the  best 
original  copy  available  for  filming.  Features  of  this 
copy  which  may  be  bibliographically  unique, 
which  may  alter  any  of  the  images  in  the 
reproduction,  or  which  may  significantly  change 
the  usual  method  of  filming,  are  checked  below. 


D 


D 


□ 


\-' 


n 


n 


Coloured  covers/ 
Couverture  de  couleur 


I      I    Covers  damaged/ 


Couverture  endommagde 


□    Covers  restored  and/or  laminated/ 
Couverture  restaurde  et/ou  pellicul^e 

I      I    Cover  title  missing/ 


Le  titre  de  couverture  manque 


Coloured  maps/ 

Cartes  g^ographiques  en  couleur 


□    Coloured  ink  (i.e.  other  than  blue  or  black)/ 
En 


ere  de  couleur  (i.e.  autre  que  bleue  ou  noire) 

Coloured  plates  and/or  illustrations/ 
Planches  et/ou  illustrations  en  couleur 


Bound  with  other  material/ 
Reli6  avec  d'autres  documents 

Tight  binding  may  cause  shadows  or  distortion 
along  interior  margin/ 

La  reliure  serree  peut  causer  de  I'ombre  ou  de  la 
distortion  le  long  de  la  marge  int^rieure 

Blank  leaves  added  during  restoration  may 
appear  within  the  text.  Whenever  possible,  these 
have  been  omitted  from  filming/ 
II  se  peut  que  certaines  pages  blanches  ajout^es 
lors  d'une  restauration  apparaissent  dans  le  texte, 
mais,  lorsque  ceta  6tait  possible,  ces  pages  n'ont 
pas  6tii  film6es. 

Additional  comments  / 
Commentaires  suppl^mentaires; 


L'Institut  a  microfilm^  le  meilleur  exemplaire 
qu'il  lui  a  6X6  possible  de  se  procurer.  Les  details 
de  cet  exemplaire  qui  sont  peut-dtre  uniques  du 
point  de  vue  bibliographique,  qui  peuvent  modifier 
une  image  reproduite,  ou  qui  peuvent  exiger  une 
modification  dans  la  mdthode  normale  de  filmage 
sont  indiquds  ci-dessous. 


I      I    Coloured  pages/ 


D 


Pages  de  couleur 

Pages  damaged/ 
Pages  endommag^es 


□    Pages  restored  and/or  laminated/ 
Pages  restaurdes  et/ou  pellicul^es 


""1    Pages  discoloured,  stained  or  foxed/ 
xJ    Pages  d6color6es,  tachet^es  ou  piqu^es 


I      I    Pages  detached/ 


Pages  detachees 

Showthrough/ 
Transparence 

Quality  of  prir 

Quality  in^gale  de  t'impression 


I      I    Showthrough/ 

I      I    Quality  of  print  varies/ 


□    Includes  supplementary  material/ 
Comprend  du  materiel  supplementaire 

□    Only  edition  available/ 
Seule  Edition  disponible 


Pages  wholly  or  partially  obscured  by  errata 
slips,  tissues,  etc.,  have  been  refilmed  to 
ensure  the  best  possible  image/ 
Les  pages  totalement  ou  partiellement 
obscurcies  par  un  feuillet  d'errata,  une  pelure, 
etc.,  ont  6t6  film^es  d  nouveau  de  facon  d 
obtenir  la  meilleure  image  possible. 


□    This  item  is  filmed  at  the  reduction  ratio  checked  below/ 
Ce  document  est  film6  au  taux  de  reduction  indiqu^  ci-dessous. 

10X  14X  18X  22X 


26X 


30X 


V 

12X 


16X 


20X 


24X 


28X 


32X 


The  copy  filmed  here  has  been  reproduced  thanks 
to  the  generosity  of: 

National  Library  of  Canada 


L'exemplaire  film6  fut  reproduit  gr3ce  d  la 
g6n6rosit6  de: 

Bibliothdque  nationale  du  Canada 


The  images  appearing  here  are  the  best  quality 
possible  considering  the  condition  and  legibility 
of  the  original  copy  and  in  keeping  with  the 
filming  contract  specifications. 


Les  images  suivantes  ont  6t§  reproduites  avec  le 
plus  grand  soin,  compte  tenu  de  la  condition  et 
oe  la  nettetd  de  l'exemplaire  film6,  et  en 
conformit6  avec  les  conditions  du  contrat  de 
filmage. 


Original  copies  in  printed  paper  covers  are  filmed 
beginning  with  the  front  cover  and  ending  on 
the  last  page  with  a  printed  or  illustrated  impres- 
sion, or  the  back  cover  when  appropriate.  All 
other  original  copies  are  filmed  beginning  on  the 
first  page  with  a  printed  or  illustrated  impres- 
sion, and  ending  on  the  last  page  with  a  printed 
or  illustrated  impression. 


Les  exemplaires  originaux  dont  la  couverture  en 
papier  est  imprim^e  sont  film6s  en  commengant 
par  le  premier  plat  et  en  terminant  soit  par  la 
dernidre  page  qui  comporte  une  empreinte 
d'impression  ou  d'illustration,  soit  par  le  second 
plat,  selon  le  cas.  Tous  les  autres  exemplaires 
originaux  sont  filmds  en  commengant  par  la 
premidre  page  qui  comporte  une  empreinte 
d'impression  ou  d'illustration  et  en  terminant  par 
la  dernidre  page  qui  comporte  une  telle 
empreinte. 


The  last  recorded  frame  on  each  microfiche 
shall  contain  the  symbol  — •-  (meaning  "CON- 
TINUED "),  or  the  symbol  V  (meaning   "END"), 
whichever  applies. 


Un  des  symboles  suivants  apparaitra  sur  la 
derni^re  image  de  cheque  microfiche,  selon  le 
cas:  le  symbole  — »-  signifie  "A  SUIVRE  ",  le 
symbole  V  signifie  'FIN  ". 


Maps,  plates,  charts,  etc.,  may  be  filmed  at 
different  reduction  ratios.  Those  too  large  to  be 
entirely  included  in  one  exposure  are  filmed 
beginning  in  the  upper  left  hand  corner,  left  to 
right  and  top  to  bottom,  as  many  frames  as 
required.  The  following  diagrams  illustrate  the 
method: 


Les  cartes,  planches,  tableaux,  etc.,  peuvent  etre 
film6s  i  des  taux  de  r6duction  diff^rents. 
Lorsque  le  document  est  trop  grand  pour  etre 
reproduit  en  un  seul  cliche,  il  est  filmd  d  partir 
de  Tangle  supSrieur  gauche,  de  gauche  d  droite, 
et  de  haut  en  bas,  en  prenant  le  nombre 
d'images  n^cessaire.  Les  diagrammes  suivants 
illustrent  la  m^thode. 


1 

2 

3 

32X 


1 

2 

3 

4 

5 

6 

'heB 


/ 


'he  Bills  of  Exchange  Act,  1890, 


Jill 


LllS  Dj 


WI 


A    M*;kk;ijk 


An  a 


DK 

autiiok  of 
Pnomisso 


w  }^*^-  ^^ 


THK 


/ 


BILLS  OF  EIGEWE  ACT,  1890 

AN   ACT  TO  rOOrFT  THE   I,AWS   KKLATING  TO 

ills  oi  Exchange,  Cheques  andprDiniBSDryt^DtES 

I'iiSKtid  by  tin'  I'urliiinu'iit  of  Gitnixiu,  h'.i  Vic,  ch.  33 

WITH  notf:s  and  comments 

A  r,so 
Rkkkiiknck  t»»   iHK   Enui.ish,  Amkkicak   and  Fkknch  Dk<m»ionh 

AND  TO  ALI,  THK  CANADIAN  REPORTED  CaSER 

An  Ahpkndix  containing  the  Fkencu  Texi  of  the  Act 

Debates  of  I'akliament 

(ivii.    ('ooK  OF  IjOwek  Canada,  Ki<  . 

AND 

AN  ANALYTICAL  LNDEX 

in 
DKSIRE  GIROUARI).    U.  C.  L  .  Q.  C,  M.  P. 

.^VTilOK    OF    "  ESSAI    SIIK    LES    LeTTKES    DB    ChANGE    KT    LES    HII.LETH 

Phomissoikes  (18<H)),"  "  Review  ok  Insolvent  Act  ok  18<!4,"  &c. 

AND 

DKSTRE  H.  GIROUARI),  B.  A.,  B.  C.  L. 


MONTREAL 

Jos.  M.  VaLOIS,  BOOKSEl.LER   AND  PUBLISHER 

162(5,  N(»rKE  Damk  Strkkt,  WM> 

1891 


the  year  l-SlM 
Ayrifult.nrp. 


hv 


Bills  of 


tfteshorte: 
tfce  CO  mm 

them  have 
c^nt  autht 
but  even  i 
courts  hav 
thouj^ht  w 
of  these  d, 
to  tJie  tim 
unimporta 
less  than  t 
Canadian 
icciidiiii:  u*  rltf  Art  oi  r.ln  Parliament  of  ('anada, :  thousand  c 
Jos.    M.  V\i,.ii-.   in   ihi- iifficf  of  Lfie  MiniHt^T      fcfent  prox 

means  on 

English,  A 

taking  into 

in  the  neig 

Add  to  the 

the  numbe 

some  125  v 

the  subject 

therefore  n 

upon  the  p 

tury  will  1 

Codihcatio 

tens  lawye 

labyrinths  ( 

bills   of  ex 

codified,  fir 

secondly  ar 

C^nmerce,  tl 

fifteen  hund 


5^'      1   Chiilmei 
1|]V      'J  Daniel  li 


INTRODUCTION. 


•Bills  of  exchange,  cheques  and  promissory  notes  are  oid  luws  ami 
tlie  shortest;  and  most  concise  legal  instruments  of  which  ""■'•?""*«"''•'• 
t||e  commercial  world  makes  use.  Yet  each  and  all  of 
;m  have  been  prolific  of  judicial  controversies.  A  re- 
it  author,  '  who  has  not  only  exhaustively  reviewed, 
even  counted  all  the  English  cases,  finds  that  the 
COlUrts  have  pronounced  no  less  than  2,500  judgments 
titought  worthy  of  being  reported.  Although  the  first 
of  these  dates  back  as  far  as  1603,  the  decisions  are,  up 
tO\the  time  of  Lord  Mansfield,  comparatively  few  and 
Itipiimportant.  In  some  of  the  later  American  works,'^  no 
less  than  eleven  thousand  jjrecedents  appear,  while  the 
Clinadian  jurisprudence  is  i-epresented  b)'  some  two 
t^usand  cases  scattered  through  the  reports  of  the  dif- 
fiSfent  provinces.  The  reporting  of  two  hundred  cases 
ntians  on  an  average  a  volume  in  space,  so  that  the 
English,  American  and  Canadian  reports  alone,  without 
taking  intcj  account  the  arrets  of  France,  would  form 
in  the  neighborhood  of  75  volumes  already  published. 
Add  to  these  formidable  figures,  digests  and  treaties  to 
the  number  of  25  or  30,  and  the  result  is  an  array  of 
some  125  volumes  written  in  the  English  language  upon 
the  subject  of  negotiable  instruments.  It  is  impossible 
therefore  not  to  look  forward  with  some  discouragement 
upon  the  ponderous  volumes  which  the  next  half  cen- 
tury will  heap  upon  the  groaning  shelves  of  jurists. 
Codification  alone  can  avert  the  calamity  which  threa- 
tens lawyers  and  judges  of  being  buried  alive  in  the 
labyrinths  of  the  law.  In  France,  where  the  laws  on 
bills  of  exchange  and  promissory  notes  have  been 
codified,  first  in  1673  by  the  Colbert  Ordonnance,  and 
^©Condly  and  more  perfectly  in  1807,  by  the  Code  de 
''  tmcrccthe  number  of  reported  cases  does  not  exceed 
\en  hundred. 


1  Chuliners,  on  Bills  of  Kxuhuiigp,  xxxvi. 

2  Dauicl  and  Handolpb. 
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iNTFODUCTrON. 


In  England,  the  work  of  codification  has  only  begin 
but  seems  to  be  going  on  in  earnest.  In  1882,  the  Hr 
tish  Parliament  adopted  "An  Act  to  codify  the  hiM 
relating  to  Hills  of  Exchange,  Cheques  and  Promissot 
Notes,"  45  and  46  Vic,  c.  61.  During  the  last  sessio 
of  Parliament,  the  laws  relating  to  Partnerships  wci 
codified.  A  criminal  code  and  a  code  on  Joint  Sto( 
companies  are  promised  in  the  near  future,  and  befo 
many  years,  it  is  stated  England  will  have  a  comi)le 
code  of  laws.  Her  colonies  will  not  be  slow  in  folio 
ing  the  example  of  the  mother  country. 

Until  the  Civil  Code  came  into  force  in  1866,  unce 
tainty  of  derivation  was,  in  the  Province  of  Quebec,  a 
ded  to  uncertainty  of  jurisprudence.  Our  courts  were  fi 
quently   puzzled  and   ciivided  as  to  the  sources  of  1 
to  which  they  had  to  turn  for  inspiration.  Their  gui 
in  some  instances,  was  the  rules  of  the  old  French  la 
as  it  existed  at  the  time  of  the  cession  in  1763.    Ho 
ever,  it  was  contended  that  the  ordonnanceof  1673  \v 
not  always  a  safe  guide,  as  it  was  not  in   force  in  C 
nada  for  want  of  registration  bj-  the  Superior  Coun 
of  Quebec.      Therefore,  the  old   text  books  had  to 
carefully  looked   into,  to  ascertain  to  what  extent  t 
ordon nance  had  altered  the  law.     Modem   commen 
tors  had  also  to  be  consulted  as  far  as  they  were  deem 
the  exponents  of  the  old  law.    Finally  the  Ei^lish  1 
was  introduced  in  1849,  to  be  .ipplicd  in  all  cases  wh 
the  existing   law   was  silent.'     The  Canadian  statu 
had  likewise  to  be  the  object  of  careful  considerati 
Hence   the   confusion   which    existed   in  the   provii 
until  the  codification. 

These  elements  of  controversy  were  largely  remov 
by  the  (^ivil  Code  of  Lower  Canada,  which  came  ii 
force  on  the  1st  August  1866.  Art.  2340  says:  "  In 
'*  matters  relating  to  bills  of  exchange  not  provided 
'■  in  this  Code,  recourse  must  be  had  to  the  laws  of  Ii 
"  gland  in  force  on  the  30th  day  of  May,  one  thousa 
"  eight  hundred  and  forty-nine."  See  also  art.  23, 
To  the  business  man,  for  whom  this  work  is  principa 
intended,  anv  further   reference   to    this  once    cont 


(1)  12  Vic  ,  C.22,  8.  26. 
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versial  subject  would  be  without  value.  The  lawyer 
and  student,  however,  to  whom  le^al  historical  research 
IS  always  interesting  and  often  essential,  will  find  all 
the  authorities  collected  and  discussed  in  a  little  work 
published  by  the  author  in  i860  :  "  Kssai  sur  les  I-ettres 

le  chani^e  et  les    Jiillets  proinis^oires." 
iV  the  Confederation  y\ct  of  1S67,  the   Parliament  j^i^f'S"^^"*" 

)f  Canada  was  given  exclusive  jurisdiction  over  (see. 

.)l)  "the  regulation  of  trade  and  connnerce,  currency 
■"and  coinage,  banking,  banks  and  savings  banks,  the 
issue  of  paper  money,  bills  of  exchange  and  promis- 
"  sory  notes,  interest,  legal  tender,  bankruptcy  and 
"  insolvency."  In  the  exercise  of  this  power  and  moved 
'^)y  urgent  public  need.  Parliament,  at  its  last  session, 
passed  the  Act,  the  discussion  of  which  forms  the  pur- 
pose of  this  work,  whereby  tiie  then  existing  statutes 
were  consolidated,  a  few  importanl.  changes  made  in  the 
'aws  relating  to  negotiable  instruments,  and  all  the 
articles  of  the  Code  from  2279  to  2354,  boHi  inclu- 
sive, wholly  rei^ealed,  save  in  so  far  as  any  of  them, 
Jealing  with  matters  relating  to  evidence,  came  within 
the  authority  of  the  Provincial  Legislature.  It  must  be 
idded,  however,  that  the  most  important  provisions  of 
'he  Code  have  been  embodied  in  the  Act. 

The  Bill,  as  introduced  in  the  Commons  during  both 
sessions  of  1889  and  1890,  contained  the  following  j)ro- 
>/ision  :   "The  rules  of  the  common  law  of  Kngland,  in- 
"  eluding  the  law  merchant,  save  in  so  far  as  tiiey  are  not 
"'  inconsistent  with  the  express  provisions  of  this  Act, 
'shall  continue  to  apply  to  bills  of  exchange,  promis- 
'  sory  notes  and  cheques. "     (Sec.  97.)     This  section  is 
not  to  be  found  in  the  Act  as  passed.   It  was  struck  out 
in  the  Senate,  without  any  discussion.   Pages  461,  511. 
The  effect  of  this  elimination  will  not  be  very  much  felt, 
is  the  bill  is  a  complete  code  in  itself,  co\ering  the  en- 
tire subject  of  bills  of  exchange,  cheques  and  promissory 
notes.Inthe  Province  of  Quebec,in  unprovided  ordoubt- 
ful  cases,  recourse  must  be  had  to  the  Civil  Code,  and  in 
the  event  of  the  silence  of  the  latter,  to  the  laws  of  En- 
c^land  in  force  on  the  30th  of  May,  1849.  See  Interpre- 
tation Act,  Ca.  Rev.  St.,  ch.  I,  s.  48  and  seq. 


ii 


and  vrrit<t8. 


\  III 


Introduction. 


The  Bills  of  Kxchan^c  Act,  1890,  s.  95,  has  also  ic- 
j)ealed  chapter  123  of  the  Revised  Statutes  of  Canada 
"  An  Act  respectinj;  Bills  of  Exchange  and  I'romissory 
"  Notes  ;  '  also  chapter  S2  of  the  Revised  Statutes  of 
Nova  Scotia,  3rd  series  :  "  Of  Bills  of  Exchange  and 
Promissory  Notes  ;  "  and  finally  chapter  1 16  of  the 
Revi-ed  Statutes  of  New  Jirunswick  :  "Of  Bills,  Note^ 
and  Choses  in  action,"  and  an  act  passed  in  1867,  31^ 
Vic,  c.  34,  amending  the  same.  These  statutes  are  re- 
pealed only  in  so  far  as  they  are  inconsistent  with  'he 
])rovisions  of  the  new  Act.  Therefore  in  cases  not  x- 
pressly  or  impliedly  dealt  with  theiein,  ihe  student  and 
lawyer,  in  all  other  provinces  than  Quebec,  must  resor" 
to  the  common  law  of  England  and  such  statutes  a-, 
were  in  force  in  the  respective  provinces  before  the  pro- 
iruilgation  of  the  l^ills  of  Exchange  Act.  'I  he.se  case^ 
will  of  course  be  of  seldom  occurrence,  as  the  Act  is  a 
codification  of  all  the  Canatlian  statutes,  intended  t^ 
introduce,  with  few  modifications,  the  provisions  of  th- 
English  Act  of  1882. 

When  introducing  the  Bill  in  the  session  of  18S9, 
the  Minister  of  Justice,  Sir  John  Thompson,  said  :  "  Thr 
"  object  of  this  Bill  is  to  render  uniform  in  ahiiost  every 
"  respect  tiie  laws  throughout  the  Dominion  with  res- 
"  pect  to  these  contracts.  The  law  under  this  Bill  will 
"  be  uniform  in  every  particular,  except  as  regards  sta- 
"  tutory  holidays,  in  res])ect  of  which  special  provision 
"  is  to  be  made  as  regards  the  Province  of  Ouebec.  I 
"  may  say  that  the  Bill  is  principally  the  codification 
'•  of  the  existing  law  relating  to  bills,  cheques  and  pro- 
'•  missory  notes  and  that  the  changes  which  are  made 
"in  our  law  on  these  subjects  are  in  the  direction  ct 
"  making  it  uniform  with  the  English  statute  law." 

The  Imperial  l^ills  of  Exchange  Act,  1882,  which  wt. 
have  thus  accepted  as  a  model,  is  an  admirable  speci- 
men of  commercial  law  making.  It  may  be  said  to  be 
the  offspring  of  an  elaborate  digest  compiled  a  few 
years  previous!)-  by  judge  Chalmers.  Ere  becoming  a 
statute,  its  principles  and  language  were  subjected  t(- 
the  experience  and  criticism  of  committees  of  the  Lord-, 
ami  Commons  and  of  the   Institute  of  Banker.-,   which 


<,i\  respect 
Sir  Earrer 
st.itute  wa 
i^reat  care 
rection  of 
^on,  in  the 
in  the  Sen 

In  con- 
on  the  I  in 
language 
others  wh( 
ferred   by 
legislation 
statute,  bu 
event  of  it 
^>cth  May  i 
such  cases, 
Ross,  Tho 
will  comnii 
Lord  Eshei 
•'very  able 
ijlarke,  i^ai 
in  1875,  sh 

The  nev 
books  on  1 
inissory  n 
sion  of  on 
Toronto,  ' 
members  o 
Such  an  o 
anticipated 
constantly 
consequen( 
literature, 
when  the  p 
last,  its  pn 
Coming  frc 
principles  ( 
hoped,  helj 
by  Parliam 


(1)  Vagliano 


Introduction. 


IX 


^.it  respectively  under  the  presidency  of  Lord  Bramwcll,. 
Sir  Farrer  Herschell  and  Sir  John  Lubbock.  Our  own) 
statute  was  also,  (hwini^  two  sessions,  considered  with 
^Teat  care  by  both  Houses  of  Parliament,  under  the  di- 
rection of  two  of  our  abliest  hiwyers.  Sir  Joiin  Thomp- 
son, in  the  Commons,  and  the  Honorable  J.  J.  C.  Abbott,. 
in  the  Senate. 

In  consulting  text  books  and  referring  to  cases  based 
on  the  Imperial  Act,  it  must  be  borne  in  mind  that  its. 
language  has  been  in  many  instances  modified  and  in 
others  wholly  displaced  by  local  laws  and  usages,  pre- 
ferred by  the  Canadian  i*arli.iment.  Whenever  our 
legislation  is  doubtful  or  silent,  it  is  not  to  the  English 
statute,  but  in  Ouebec  to  the  Civil  Code,  and  in  the 
event  of  its  silence,  to  the  JCnglish  laws  in  force  on  the 
^Cth  May  1 849,  that  we  must  adhere  to  for  guidance.  I  n 
such  cases,  therefore,  tiie  works  of  Byles,13aylcy,  Chitt)-, 
Ross,  Thompson,  Thorburn  and  espacially  Chalmers, 
will  commend  themselves  to  the  attention  of  counsel. 
L.ord  Esher  recently  referred  to  Chalmer's  book  as  being 
■'very  able  and  useful"  (i).  The  little  manual  of  ?vlr. 
tjlarke,  J^arrister  of  Osgoode  Hall,  Toronto,  published 
in  1875,  should  not  be  overlooked. 

The  new  Act  has  given  rise  to  a  large  number  o( 
books  on  the  subject  of  bills  of  exchange  and  pro- 
missory notes.  The  public  is  already  in  posses- 
sion of  one,  by  Thomas  Hodgins,  M.  A.  Q.  C,  of 
Toronto,  whilst  two  or  three  others  by  prominent 
members  of  the  Ontario  Bar  have  been  announced. 
Such  an  outcome  of  the  Act  could  hardly  have  been 
anticipated  so  soon,  in  a  communiiy  where  lawyers  are 
constantly  engaged  in  active  practice,  and  cannot  in 
consequence  contribute  extensively  to  legal  works  and 
literature.  Had  it  been  possible  to  foresee  the  future, 
when  the  prospectus  of  this  book  was  published  in  June 
last,  its  preparation  might  not  have  been  undertaken. 
Coming  from  the  Province  of  Quebec,  from  which  many 
principles  of  the  Act  have  been  borrowed,  it  may,  it  is 
hoped,  help  to  explain  the  work  of  codification  intended 
by  Parliament. 


(l)V.'igUanov.  Bank  of  England,  1889,  L.  R.,28y.  R.  D.,247. 
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3P»em!h  wnu^ri..  it  iiuist  inclcc'd  not  be  ini;igiiictl  that  French  autho- 
rities are  to  be  wholly  ij^nored,  even  in  a  province  f>o- 
veined  by  the  English  .  common  law.  In  coniniercial 
])ur>uits,  the  rules  prevailinj^  among  mercliants  in  the 
<lifTerent  parts  of  the  work),  are  largely  alike.  "In 
"  mercantile  matters,  says  Chalmers,  when  the  law  is 
"  uncertain  or  authority  wanting,  there  is  an  increasing 
"  tendency  to  refer  to  foreign  codes  and  laws,  in  order 
"  to  see  how  other  nations  have  solved  the  difficulty. 
"  This  is  especially  the  case  as  regards  negotiable  ins- 
*'  trununts,  the  most  cosmopolitan  of  all  contracts." 

Of  all  continental  authors,  the  venerable  Pothier  may 
be  consulted  with  the  greatest  advantage  and  confidence. 
His  treatise  on  bills  of  exchange,  published  in  1763, 
has  been  incorporated,  almost  rcrbaiim,  into  the  codes 
of  his  own  country  and  of  all  Europe  and  South  Ame- 
rica. Lord  Mansfield,  Lord  iillenborough,  Mr.  Justice 
Byles,  Mr.  Justice  Haj'ley,  Lord  He-^t  and  Lord  Black- 
burn considered  him  a  high  authority  on  questions  in- 
volving commercial  contracts.  Among  other  French 
vvi iters  to  whom  reference  might,  at  times,  be  ft  und  of 
use,  are  Cleirac,  Savary,  Dupuy  de  la  Scrra,  Toubeau, 
Rogue,  Jousse,  Bornier,  Pardessus,  Persil,  Locre,  Vin- 
cens,  Masse,  Boistel,  Nouguier,  l^edarride  and  Alauzet. 
'1  he  books  of  Story,  Parsons,  Daniel,  Bigelow,  Edwards, 
Ratidolph  and  Tiedeman  are  all  standard  American 
works  on  bills  of  exchange  r  id  promissory  notes. 

.^otoi^ii  li.w-  Egypt,  Greece,   Turkey,    Belgium,     Holland,   Spain, 

Portugal,  Bolivia'  Chili,  Columbia,  Costa  Rica,  Ecuador, 
Nicaragua,  San  Domingo,  Uraguay,  Venezuela,  the  Ar- 
gentine Republic  and  Mexico  have  adopted  the  provi- 
sions of  the  FVench  code  in  their  entirety.  In  1883, 
Italy  substantially  borrowed  the  provisions  of  the  Ger- 
man Exchange  Law.  In  the  United  States  of  America, 
the  English  common  law  is  generally  followed.  In  a 
few  of  them,  notably  California  and  Dakota,  this  im- 
portant branch  of  the  law  has  been  codified.  Mr.  Ran- 
dolpl"  informs  us  that  since  the  passing  of  the  English 
Pills  of  ILxchange  Act,  an  effort  has  been  made  to  pro- 
cure the  enactment  of  a  similar  law  by  the  Congress  ol 
the  United  States,  but  that,  at  the  outset,  it  was  met  by 
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grave  questions  as  to  the  constitutional  power  of  Con- 
giess  in  the  matter.  It  is  to  be  hoped  that  the  day  is 
not  far  distant  when  all  the  commercial  nations  of  the 
world  will  act  upon  the  report  of  the  International 
Commission,  appointed  at  the  Hague  in  1875,  and  agree 
upon  a  univer>al  code  of  laws  respecting  negotiable 
paper.  Without  waiting  for  this  most  desirable  legis- 
lation, it  will  be  advisab'e  that  every  portion  of  the 
British  l^mpire  should  adopt  the  British  Code.  New 
Zealand,  New  South  Wales  and  Canada  have  already 
done  so,  and  every  British  colony  should  follow  their 
example.  India  has  also  its  code  based  upon  the 
English  law. 

'i  he  origin  of  bills  of  exchange,  in  Europe,  has  been  oriwiu  ofbiiis. 
a  subject  of  hot  discussion  among  legal  antiquarians. 
There  is  now  a  pretty  well  settled  opinion  that  their 
creation  is  due  to  the  Jews  after  their  expulsion  from 
France,  in  i  186.  A  statute  of  Avignon,  dating  so  far 
back  as  1243,  devotes  a  whole  chapter  to  this  instru- 
ment, /)e  Litieris  Cambii,  and  one  of  Marseilles,  dated 
1253,  presents  evident  traces  of  them.  A  Venetian 
law  of  1272  and  a  charter  of  Hamburg,  in  1189,  also 
refer  to  them.  Anderson,  on  Commerce,  vol.  I,  p.  17 1, 
snys  that  at  the  latter  period  they  were  "very  new  in 
Europe."  Hume  (Hist.  Engl.,  ch.  12)  states  that  in  the 
year  1255,  the  bishop  <,f  Hereford,  while  in  Rome,  drew 
bills  upon  the  bishops  and  abbots  of  the  kingdom  and 
t^^ranted  them  to  Italian  merchants.  It  is  even  supposed 
that  king  John  used  letters  of  credit  and  bills  of  ex- 
change, in  1202  and  before  that  year,  to  remit  money 
to  his  agents  at  Rome  (  ). 

Promi-sory  notes,  being  "choses  in  action,"  were  not 
negotiable  in  England  until  made  so  by  a  statute  of 
Queen  Anne,  in  1705.  liills  payable  to  bearer  only 
came  into  use  in  1765  ;  but  spite  of  laws  to  the  con- 
trary, they  have  belonged  to  the  conmiercial  life  of 
Fnmce  since  1630.  According  to  Savary,  the  negotia- 
bility of  bills  and  notes  in  France  dates  from  1620. 

It  may  be  interesting  to  re  mark  that  it  was  fprmerly 
esseniial  to   the  validity  of  a   bill  of  exchange  to  be 


(O  See  Fursons,  Bedurridc  aud  Alauzet. 
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drawn  in  one  place  and  payable  in  another,  ur  that 
what  is  termed  /t7  reviise  de  place  en  place  should  be 
observed.  The  Encyctopcsdia  Britaunica,  8th  eel.,  1861, 
vo.  Exchange,  still  defines  a  bill  of  exchange  "  an  order 
addressed  tosome  person  residing  at  a  distance,  direct- 
ing to  pay,  etc."  But  this  rule  is  now  universally 
obsolete,  although  still  to  be  found  in  several  conuner- 
cial  codes  of  Europe.  A  bill  of  exchange  has  come 
to  have  more  of  the  nature  of  currency  than  of  a  trade 
operation. 

La  rcjiiisc  dc  place  en  place  is  now  no  longer  required 
in  German}',  Russia  and  Italy;  and  most  eminent 
jurists,  such  as  Asser,  Rolin-Jacquemyns,  Namur,  Lyon- 
Cacn  and  Renault  adopt  the  views  entertained  by 
Einert,  the  framer  of  the  celebrated  German  Exchange 
Law  of  1 848,  nnd  by  Vidari,  in  his  treatise,  "  La  Littera 
di  Cavibio,''  and  express  the  hope  that  a  revision  of 
the  codes  will  obliterate  altogether  this  relic  of  the 
French  law.  '' Ce  sera,''  observes  M.  Asser,  "  un  pas 
important  dans  la  vote  dt  I' nniforniitc  du  droit  concer- 
nant  la  lettre  dc  change,  si  desi table  dans  I'intcrct  an 
inonde  covinierciaiy  2  Revue  de  Droit  international, 
507;    Hid.,  470;   Hid.,  353;    16  id.,  532. 

It  may  be  useful  to  briefly  note  some  of  the  special 
features  of  the  new  Canadian  Act.  A  note  not  imply- 
ing a  promise  to  pay,  for  instance  I.  O  U.,  is  not  a  pro- 
missory note.  s.  82. 

Where  a  bill  was  payable  to  bearer,  its  negotiability 
under  the  old  law  was  not  affected  by  a  subsequent 
restrictive  indorsement,  but  it  will  be  otherwise  under 
sections  8  (3)  and  34,  35. 

A  bill  is  no  longer  invalid  by  reason  onl)-  that  it 
bears  date  on  a  Sunday,  s.  13  (2). 

A  bill,  payable  to  a  particular  person,  but  not  con- 
taining words  prohibiting  transfer,  is  now  negotiable, 
s.  8  (4). 

The  holder  of  a  bill,  containing  the  nameofa  referee 
in  case  of  need,  was  bound  to  present  himself  to  the 
latter,  but  now  this  formality  is  optional,  s.  15. 

Under  the  old  law,  a  forged  bill  was  wholly  inope- 
rative,  but  by  an  amendment   offered  by  the    Senate 
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and  assented  to  by  the  Commons,  if  a  cheque  payable 
to  order  be  paid  by  the  drawee  upon  a  forged  indorse- 
ment out  of  the  funds  of  the  drawer,  the  latter  shall  have 
no  right  of  action  against  the  drawee  to  recover  back 
the  amount  so  paid,  unless  he  gives  notice  in  writing 
of  such  forgery  to  the  drawee  within  one  year  of  his 
icquiring  notice  of  such  forgery,  s.  24. 

Hereafter,  a  bill,  not  accepted  on  the  day  of  present- 
ment or  within  two  days  thereafter,  must  be  treated 
as  dishonored  for  non-acceptance,  s.  42. 

Under  the  laws  of  some  of  the  provinces,  a  written 
acceptance  was  not  necessary.  Under  the  new  Act,  as 
formerly  in  most  of  the  provinces,  the  acceptance  must 
be  on  the  bill  itself,  ss.  17  and  64. 

Heretofore  in  Ontario,  Manitoba  and  Prince  Edward 
Island,  an  acceptance  to  pay  at  a  particular  place  was 
a  general  acceptance,  unless  it  stated  that  it  was  paya- 
ble there  "only  and  not  elsewhere."  Lender  the  new 
Act,  an  acceptance  to  pay  at  a  particular  specified  place, 
with  or  without  the  words  "there  and  not  elsewhere," 
is  not  conditional  or  qualified,  ss    19  (cr)  and  52  (2). 

The  practice  prevailing  >  Ontario  and  other  provin- 
ces and  sanctioned  by  a  wc.l  settled  jurisprudence  that 
a  bill  or  note  payable  at  a  bank  or  other  particular 
place,  without  the  words  "  there  and  not  elsewhere," 
may  be  presented  for  payment  at  the  particular  place 
■'<■'  to  the  acceptor  or  maker,  cannot  be  continued  ;  the 
bill  or  note,  in  such  a  case,  must  be  presented  for  pay- 
ment at  the  bank  or  other  particular  place  ;  otherwise 
the  drawer  and  indorser  will  be  discharged,  ss.  45' (^/), 
86. 

If  a  bill  be  payable  at  a  particular  place,  it  must  be 
presented  for  payment  at  that  place,  else  the  holder 
may  have  to  pay  the  costs  of  suit  taketi  against  the 
acceptor  or  maker,  if  for  instance  the  latter  show  that 
])rovision  for  the  payment  of  the  bill  had  been  made  at 
that  particular  place,  ss.  52  and  56. 

Heretofore  a  protest  could  be  made  after  one  o'clock 
in  the  afternoon,  but  under  section  51  (d)  it  must  be 
made  "at  any  time  after  three  o'clock  in  the  afternoon." 

Where  authorized  by  agreement  or  usage,  a  present 


XIV 


Introduction. 


ment  for  acceptance  or  payment  through  the  post  office 
is  sufficient,  ss.  41  {(/)  and  45  (d). 

Under  the  old  law,  at  le.ist  in  Quebec,  notice  of  dis- 
honor was  given,  at  the  same  time,  by  the  holder  to 
all  the  parties  entitled  to  it,  but  under  section  49  [2] 
the  pr.ictice  of  giving  notice  in  turn,  which  prevailed  in 
England  and  United  States,  has  been  sanctioned. 

Until  now,  presentment  for  payment  by  the  holder 
had  to  be  made  on  the  afternoon  of  the  last  day  of 
gr.ice,  but  under  the  Act,  it  can  be  made  at  any  rea 
sonable  hour  of  the  last  day  of  grace,  whether  in  the 
forenoon  or  the  afternoon,  s.  45  [d]  and  [c].  Present- 
ment by  the  notary  must   be  made  after    3   o'clock,  s. 

An  acceptance  for  honor  cannot  be  offered  after  pro- 
test for  non-payment,  but  only  after  protest  for  non- 
acceptance  or  for  better  security,  and  before  maturity 
of  the  bill.  s.  64. 

The  acceptor  for  honor  must  receive  notice  of  the 
protest  for  non-payment,  s.  65. 

The  protest  for  better  security  is  a  novelty. 

An  acceptor  for  honor  or  under  protest  is  no  longer 
boimd  to  give  notice  of  his  acceptance. 

A  drawer  or  indorser,  receiving  notice  of  a  qualified 
acceptance,  must  express  his  dissent  to  the  holder 
within  a  reasonable  time,  if  he  does  not  wish  to  be 
deemed  to  assent  to  the  same.  s.  44  [3]. 

In  the  future,  a  person  signing  a  bill  otherwise  than 
as  a  drawer  or  acceptor,  for  instance  as  a  guarantor  or 
donueur  d'aval,  shall  be  treated  as  an  indorser  and  as 
such  entitled  to  protest,  s.  56.  Formerly  a  donncur 
a'aval  was  liable  in  the  same  manner  and  to  the  same 
extent  as  the  person  on  whose  behalf  he  became  a 
guarantor,  and  was  not  entitled  to  any  protest  apart 
from  the  latter. 

Heretofore,  a  bill  payable  on  demand  could  be  pro- 
tested at  any  time  before  the  statute  of  limitations  was 
acquired,  but  under  the  Act,  it  must  be  protested 
within  a  reasonable  time.  ss.  45  \b\  and  85. 

Under  the  new  Act,  a  bill  signed  under  the  seal  of 
a  corporation,  is  negotiable,  s.  90  [i],  and  a  bill  payable 
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according  to  the  current  rate  of  exchange  of  a  certain 
place,  to  be  ascertained  as  directed  by  the  bill,  is  a  bill 
of  exchange,  s.  9  [d].  The  law  seems  to  have  been 
otherwise,  at  least  in  some  of  the  provinces. 

It  is  no  longer  necessary  for  a  notary  to  write  on  a 
dishonored  bill  the  words  '"protested  or  noted  for  non- 
icccptance  or  non-payment,"  as  the  case  may  be. 

Under  the  Code,  service  of  the  notice  of  protest, 
whether  for  non-acceptance  or  for  non-payment,  could 
be  made  at  any  time  within  three  days  after  the  last 
jay  of  grace,  but  under  the  Act,  it  must  be  given  not 
later  than  the  next  following  business  day,  as  is  prac- 
tised in  Ontario  under  the  present  law.  s.  49  [4]. 

A  notice  of  protest  had  to  be  mailed  "  in  the  nearest 
•jost  office,"  but  now  it  will  be  sufiicient  to  deposit  the 
>ame  "  in  any  post  office."  s.  49  [4]. 

The  protest  or  noting  for  non-payment  must  be  made 
after  three  o'clock  in  the  afternoon  of  the  last  dav  of 
7race.  ss.  51  (/>).  Noting  is  to  be  a  preliminary  step  to 
protest,  instead  of  being  a  distinct  formality  or  deed. 
^s.  5 1  and  92. 

Under  the  Code,  when  a  bill   contains  the   words 

value  received,"  value  is  presumed  to  have  been  re- 

:eived    on  the  bill  ;  but  under  the  Act,  whether  the 

words  "value  received"  appear  upon  the  face  of  the 

bill  or  not,  that  presumption  exists,  s.  30. 

Under  the  Code,  the  indorsee  of  an  overdue  bill 
:akcs  it  subject  to  all  the  objections  and  equities  to 
which  it  was  liable  while  in  the  hands  of  the  endorser, 
whether  they  attach  to  the  bill  or  some  collateral  matter; 
but  under  the  English  law  prevailing  in  Ontario  and 
Jiider  the  Act,  such  endorsee  will  not  be  affected  by 
^iich  collateral  matter,  like  a  set-off.  s.  ^6  (2). 

In  Qui  bee  a  cheque  or  bill  does  no  longer  operate 
IS  an  assignment  of  funds  in  the  hands  of  the   drawee. 

53- 

The  practice  of  crossing  cheques  prevailing  in  En- 
gland for  some  years  to  guard  against  loss,  larceny  or 
fraudulent  negotiation  by  an  agent  or  clerk,  has  been 
sanctioned  by  sections  75  and  following. 

The  damages  of  two  or  four  per  cent,  allowed  by  the 
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Civil  Code  and  also  by  provincial  statutes  upon  bill^ 
returned  under  protest  from  Europe  or  the  West  Indies, 
or  any  British  province  of  North  America,  or  the  United 
States,  have  not  been  re-enacted  by  the  Act.  s.  57. 

The  statute  discloses  other  changes  in  our  existin^ 
laws  and  usages,  but  these  as  being  of  lesser  impor- 
tance, are  sufficiently  noticed  in  the  body  of  the  book. 

The  plan  pursued  in  the  preparation  of  the  piesent 
work  is  that  adopted  by  the  statute.  The  text  of  each 
clause  will  be  first  given  to  be  followed  by  a  digest  ot 
all  Canadian  reported  cases  and  of  the  leading  English, 
American  and  r>ench  decisions,  and  also  such  note:> 
and  comments  as  may  be  deemed  appropriate.  I  hu 
references  to  be  found  under  the  articles  of  the  Civi: 
Code  of  Lowci  Canada,  wil' be  reproduced  in  an  appen- 
dix, together  Mith  the  articles  of  the  Code  and  th 
repealed  Canadian  and  provincial  statute^,  in  order  t 
show  to  what  extent  the  old  decisions  continue  to  applj , 

The  Appendix  also  contains  the  debates  of  the 
Canadian  Commons  and  Senate  when  the  Act  \va.> 
under  their  consideration. 

The  decisions  upon  actions  on  bills  and  Hotes  anc 
all  matters  of  procedure,  coming  within  the  exclusive 
jurisdiction  of  the  provincial  legislatures,  have  gene- 
rally been  omitted,  as  being  matters  of  local  interest 
aud  frequently  at  variance  according  to  the  rules  ol 
practice  particular  to  each  province. 

The  Act,  which  contains  97  sections  and  295  sub' 
sections,  came  into  force  on  the  first  day  of  Septembei 
1890. 


Montreal, 
2nd.  January,  1891. 
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Ad.  «i'  K. — Adolplnis  iind  KIlis,  Engli.sli. 
Ala. — Aliibivma  llt'pc^rtfj,  II.  S. 

A   or  Al.,  N.  P.. — Aliens  lU'ports,  Now  I'.rniiswick. 
Allen — Kopoi t.s,  Mas.sarhusijtts. 
Aliiuzet — Code  d(f  (.'onimorcc,    riid  (.mI..    1S7,i.       T 
devoted  to  Hills  of  Exchiinge. 

Am.  [j.  llej^. — AnnMican  Law  Register. 

Am.  It. — Anifiican  Reports. 

A.  R. — A])peal  iioporis,  Ontario. 

A.  or  An.  or  La.  An. — Lonisiaim  Annual  IJi-ports. 

Ark  — Arkansas  llejjorts. 

Atk. — Atkyns  Reports,  Knulisli. 


Itli  vol. 


Kngli-ii 
IT  l\>  pnits,  Kngli-1; 


laiiui-,  etc.,  in  2  vi  i: 
1880. 


B.  iV  C  or  Bani.  .v  Cres. — iUuiiewdl  t\i  (Jrcsswill  Reports,  Englitsi. 
Bonllenois — l)c  la  Personiialiti  ut  <le  la  Ri'aliti'  de.s  lois,  ed.  187: 
Roistcl. — Conrs  de  Droit  Commercial,  :{rd  cd.  1S.S-1-8T 
B.  &  1).  or  ISrod.  .v:  1>. —  llrodrrip  and  Bingham  liijairt 
B.  or  C.  B. — Common  IUmk  h  lieports,  Englisli. 
B.  N.  P.—Bullcr's  Nisi  I'riiis.  Knglisli. 

B.  &.  P.  or  Bos   it  Pul.— B<isan(iii.t  and   Pii 
B  &  S. — Best  and  Smitli  IJi.-ports,  Englisli. 
P>arh. — Barbour  Kcports,  U.  S. 
Bedarride,  2nd  cil.,  1877 — Do  la,  Lrttre  ilr  (. 
Bigelow — Till'  Ijaw  of  Bills,  .N'otis  and  Clicck.^,  Jiui  ed 
Bing. —  Baigliam  Uepnrls,  English. 
Bing.,  N.  C. —  P.'ngham  Now  Cases,  Englisli. 
Bli.— Pdigh's  llopoits,  Knulish. 
Bli.,  N.  S.— Bligh's  Now  K.  ports. 
Bornier.— Common  tairis. 

Barge. — Colonial  and  Foreign  Laws,  od.  18;;S. 
Burr. — Burrow's  Reports,  English. 
Byles. —  1st  od.  is:!!t.     Am.  od.  of  |84«  and  1  )ili 

lire  used  in  this  hook. 

c 

Cass. — A  decision  of  thf    *  Court  de  Cassation  '  of  France,  (pm-n 
ing  a  decision  of  an  inferior  <  'ourt. 

C.  C. — Civil  Code  of  liowcr  Canada. 
C.  C. — County  Court,  Ontario. 

C.  B.,  N.  S. — Common  Bench  itojiorts,  New  Sorii  >,  Enulish 
C.  B. — Common  5'onch  Uoports,  lOnglish. 
C.  L.  T. — Cana<ia  Law  '^inn,'^;,  Ontario. 
C.  L.  J. — Canada  Law  .lournal,  Ontario. 
C.  <fe  M. — Carrington  and  Marslnnan  lieports,  Lnglisii. 
C.  N. — Collection    Nouvolje    or    New   series  of  Vilh  ueuve   .tn 

Carette. 

Car.  Cron»p.  k.h — (!arrin:j;ttin.Cromplon  .t  Jor\  i.'^  I.'i'iiorts,  Englwt 
"         •'       it  yi—         ■■         .t  M.'oson,  Englisli. 
"         "       M.  &  R.—    •■         .Mo.son  &  Rosoor,  English. 
C.  P.  D. — Law  Reports.  Conini'ii  iM<as  Division,  Vingiigh. 


En-lish  ed.  I^^ 


C.  ■&  P.— Carrin 
Ca.  2  S.  C.  200- 

«c  200, 

Cal. — California 

C.  or  Camp.  N   1 

Cass.  B. — mean 

Chalmers,  3rd  ei 

iange,  etc." 
Ohasse. — Droit  (. 
Chitty  on  Bills  ( 
Chitty  on  Bills  ( 
Chy.  D.— LaAv  H 
Clarke.— Rills  ol 
Chy. — Chancery 
(/leirac  165!>. — C 
Chy.  D. — mean.s 
Q.  B.  D.—  " 
C.  P  — 

Conn. — Connecti 
Cowp.— Cowper'f 
Cow.  or  Cowen.— 


1).  A.  -A,  566,  moa 
D.  C— Di\  i.-ion  ( 
U.  or  D.  P.  S.  2S. 
part  1,  page  289. 
Daniel. — On  negi 
Deuio  — Reports, 
Dra.— Draper's  K 
Dnpuy  or  Dnpuis 


K.  <fc  A...  Error  ar 
E.  &  B.  or  El.  &  1 
El.  n.  Sc  K.—KUh 
Eng.  C.  L.  U.— El 

English  reports. 
E.  &  E.  or  El.  \-  I 
E.  L.  &  E(i.  R.— E 
Endlich,  1st  .^d.  ]f 

tutes." 

East. — East  Ropoi 
Esp. — Espinasse  1 

i  h. — Exch'Mjutr  l\o| 

Kiore — Dioit  Into 
Fla.— Florid  I  Re|; 
l<'r»''nier\ . — Etudes 


(jia. —  Goorgiji  Vv\)i 
•  Jilhert  snr  Siroy.- 
(i.  k  O.— (ioldortii 
'Jray  Heports,  U.  !: 
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C.  '&  P. — Carrinp;t(in  &  I'iiynt?  Reports,  En^lisli. 

Ca.  2  S.  C.  200 — Koports  of  tho  Snprome  Court  of  Ctmada,  vol.  2, 
wc  200. 

Cal. — California  llepovts. 

{/.  or  Camp.  N   V. — Campbell  Nisi  Prius,  Phiglish. 

Cass.  B. — means  ('our  do  Cassation,  Boii^iuiii. 

Chalmers,  3rd  ed.  1 887,  "  A  Digest  of  tlic  Law  of  Bills  of  K\- 
lange,  etc." 

Ohasse. — Droit  Commercial,  ed.  1874. 

Cl'itty  on  Bills  of  lixclianur,  Chocks,  etc.,  11th  Am.  ed.  184!'. 

Chitty  on  Bills  of  Exchange,  8th  ed.   ]8:i:!. 

Chy.  D. — Law  Heports,  Chancery  Division,  English. 

Clarke. — Bills  of  Exchange,  Toronto,  1st  ed.  1875. 

Chy. — Chancery  Reports  iCranti,  Ontjirio. 

(Meirae  1650. — ('omnierce  do  la  Bancpn:  ot  dos  Lottres  dr  Change. 

Chy.  D. — means  Law  Uoports.  Chancery  Division,  English. 

Q.  B.  D. —     "  '•  gueeii's  Bench  Division,  Englisii. 

C.  P —  •'  <'  Common  I'leas  Division,  English. 
Conn. — Connecticut  Pioports. 

Covvp.— Cowpor's  Reports,  English. 

Cow.  or  Cowon — Cowen's  Uoports,  U.  S.  • 

I> 

I).  A.  r?,  566,  means  DaHnz,  Collection  Alpliabetique,  vol.  o,  \k  .")i;6« 

D.  C. — Di\  i^ion  Court,  Ontario. 

I),  or  D.  P.  S.  2S,  1,  289. — Moans  Dalloz.  INcueil  Pcriodique.  vol. 
part  1,  page  289. 

Daniel. — On  negotiahlo  instruments,  e(i.  1S76,  2  vols. 
Deuio — Reports,  U.  S. 
Bra. —  Draper's  Reports,  Ontario. 
Dupuy  orDupuis  (le  la  Sorra. —  L'an  <lcs  Lettres  do  Change. 

E 

K.  <fc  .\..  .Error  and  Appeal  Reports,  Ontario. 

E.  &  B.  or  El.  &  I'd.  — Ellis  and  Bliickhurti  Reports,  English. 
Kl.  B.  it  K. —  Ellis,  I'djiokhuni  anil  Ellis  Reports,  English. 

Kng.  C.  L.  R — l'"-nglish  CNnnmon  I. aw  Reports,  American  edition 
English  reports. 

E.  k  E.  or  Kl.  \-  E!.— Ellis  and  l.llis  Reports,  English. 

E.  L.  k  Ecp  R. — English  Law  and  E(|uity  Reports. 

Endlich,  Istcd.  18^"-, —  '  .V  commentary  on   tin;  Interpretation  of 
.tutes." 

East. — East  Reports,  KiiLlish. 

Esj). — EspinasKo  Reports 
:  h. — Exchecjii.r  fteports,  W'elsby,  Ilurlstone    and  Gordon,  English. 

P 

Kiore — Dioit  Intenuilional  Pii\e,  Paris,  1S7.">. 

Kla. —  Kli>rida  Jieport.-;. 

hremery. — Etudesde  Droit  Coniiiieri  iid.cd.  183:;. 

G 

(ia. — Georgia  Reports. 

(Jilhort  snr  Sirey.— Les  C>H\f<  Annotes,  !ilh  imI.   |S70. 
(i.  .fe  O. — (leldert  and  (KJ.y  Reports,  Nova  Scotia, 
liray  Rejioits,  U.  S. 
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ABBREVIAXrONS    EXPLAINED. 
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H.  &  C. — Hnrlstono  and  Coltmaii's  Ilcports,  English. 

H.  &  N. — Ilurlstonc  imd  Norman's  U«potts,  Eiiglisli. 

Hau. — Hannu  IlcpDits  New  Brunswick. 

Hawthorne — What  Instruments  are  negotiable,  1st  ed.  1S89. 

Hill  KeportK,  U.  S. 

Holt  N.  P.  or  N".  P.  C— Holt  Nisi  Priiis  Cases,  English. 

Horson. — Questions  sur  Ic  Code  de  Commerce,  ed.  182'J. 

How. — Howard's  Ilcports,   U.  S. 

I 

H. — Illinois  Keports,  U.  S. 
Ind  — Indiiina  Keports. 
Iowa. — Iowa  Keports. 

J 
James  Reports,  Nova  S(;otia. 
Johns. — Johnson  lieiiorts.  li.  S. 
Jousse. — Comuitntiiins. 

J.  P.  or  P.,  :i9,  2,  5:-l2.— Means  .louinul  dii  Palais,  yi ar  1839,  | 
.',  page  532. 

J.  P. — Justice  of  the  Pcaco  lleports.  English. 
Jur.  N.  S. — Jurist,  New  Heries,  Enf,'lish. 

K 

Kan. — Kansas  Reports. 

Kerr. — Kerr's  Reports,  New  iSrunswiek. 

L 

L.  C.  L  J. — Lower  Cuniiia  Law  .lournal. 
L.  C.  C.  C.  -  Civil  Codf  of  Lower  Canada. 
L.  C.  R. — Lower  (Canada  '^rports. 
L.  C  J. — Lower  C'anada  .Inrist. 
Locre.--Es|)rit  du  Code  (h   <  '.minu  ive,  ed.  18^9. 
L.  J.  or  li.  J.  N.  S.  Chy. — l.;nv  .iDiunal  Cliancery,  New  ISeries, 
"  "       '■     Q.  H.—  Queens  Bench     " 


L.N 

L.  R.  Chv 


'<      >■■     c.  P.—  " 

■Tlie  Legal  News.  Queliti  . 

Law  Reports  Cliancerv,  English. 


Common  Pleas   " 


H 

I. 
(. 

L.J. 


Eq.- 
Cnv.  D.— 
C.  P.— 
C.  P  D— 
Q.  B.— 
y.  B.  D.— 
P.  C- 


E(|uity,  " 

•^hfUK.try  Division,   English, 

dnnnion  Pleas  ■' 

"  <'     Di\.  " 

Queen's  I'.ench  '• 

"  •'      Div.  " 

I'ri\  V  Council,  " 


Law  Journal,  English. 
Ld.  Ray. — Lord  Uavniond's  iJeports,  English. 
Louis. — Louisiana  Reports. 
L.  R.--Law  Reporter,  Qn.lMv  . 
L.  T.,  N.  S— Law  Tinie.s,  New  Series,  Lnulish. 
L.  T— Law  Times.  English. 

:>! 

M.  C    R. —  Montreal  Ct)nd(iised  Reports. 

M.  L.  R.,  1  S.  ('  ,  200.— Montreal    L^iw  Reports,  1  Superior  Co 


page  200. 


AI5RJ 

M.  L.  R.,  1  Q.  n. 

M.  &  M   or  Moo. 

M.  &  R.  or  Mad.  A 

M.  &  S.  or  Moo.  & 

M.  &  W.  or  Mee.  & 

M.  A  W.— Meeson 

Ma((}. — MacQneen 

Ma.  R.— .Manitoba 

Mare.schal,  1625. — 

Mar.sh.— Marshall' 

Martin  — Martin's 

Martin  N.  8.— Mar. 

Merlin.—Rcpertoir. 

Mass. — Mas.saehuse 

Md.— Maryland  Re, 

Mich. — Michigan  li 

Minn — Minnesota 

Miss.— Mississipi  R. 

Mo. — Missoini  Ri  p( 

Mod — Modern  Kep. 

Moo.  P.  C— Moore'i 

Moo.  &  S._ Moore  a 

Mood.  &  M  —  Muodi 

Morawetz,  2nd  ed.  l" 

itions,  in  2  vols. 


N'amur. — Cours  de  I 
N.  B.,  4.  A.  or  4.  Al 
N.  B. — New  Brnnsw 
N.  H.— New  Hamspl 
Nouguier,  2nd  ed.  18 
res  de  change,  etc." 
N'ouguier,  ith  cd.  18 
ade  toed.  1851  or  18 
J^.  S.  D. — Nova  Seoti 
N.  S.  R — Nova  Scot 
-V.  B.  Stevens.— stev 
•V.  Y.— New- York  Ri 


■"Id.— Oldright's  Rep, 
'.  S.  —Means  old  .seri 
!-».  R.  3  Chy  L).  320  — 

'J-  R.  i  c.  P.  I).  r,<ir,- 

').  R.  1  Q.  B.  D.  200.- 


Pardessu.s,  cd.  1809.— 

"  ed.  18  n.— 

Parsons,  Ist  ed    18(;7- 

Bills  of  Exchange,  in 


E 


P.  <-'•,  4  App.  Cas.  200, 


ABBREVIATIONS   EXPLAINED. 
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M.  L.  11.,  1  Q.  B.,  200.—        '•  "     1  Qiuicn's  Bench,  200. 

M.  &  M   or  M»io.  iV  M. — bloody  anil  Malkin,  English. 

M.  &  R.  or  Mad.  &  11 — MhcIciiii  tiiid  lloliinsdii,  KnK'li.sh. 

M.  &  S.  or  Moo.  &  S — iMoore  and  S(;ott's  llfports,  English. 

M.  &  W.  or  Met'.  &  W.—Mr,  son  and  Wclshy,  English. 

M.  k  W. — Mcfson  and  Wclsliy's  llopoitH,  Knf>ii.sh. 

Ma(  q. — MacQiieen  Ap()tal  Cases,  Scotch. 

Mrt.  U. —  Manitoba  K'ports. 

Manschal,  16'2ii. — Traite  dts  (Ihanpes. 

Marsh.— Marshall's  Ki  ports,  U.  s. 

Martin. —  Murtm's  Ji  ports,  Louisiana. 

Martin  N.  h. — ^Martin,  Now  Series,  Louisiana. 

Merlin. — Kcportoire.  1812,  1S2(). 

Mass. — Massaehus'^tt'  Reports. 

.M(l. — Maryland  Ro ports. 

Mich. — Michifian  Hcports. 

Minn — Minnesota  Reports. 

Miss.— Mississipi  Reports. 

Mo. — Missouri  Reiiorts 

Mod. — Modern  Iie{)'>rt8,  Knji;Iish. 

Moo.  P.  C. — Moore's  Privy  Council  Cases,  English. 

Moo.  &  S. —  Moore  and  Scott's  R  ports,  English. 

Mood.  &  M— Moody  and  Malkin's  Report.s,  English. 

Morawetz,  2nd  ed.  188<!. — A  Treatise  on  the  I^aw  of  Private  Cor- 

itions,  in  2  vols. 


N 


Namur. — Cours  de  Droit  Commercial,  cd.  18G(^,  Beige. 
N.  B.,  4.  A.  or  4.  Al   513. — Allen  Reports.  New  Brunswick. 
N.  B. —  New  Brunswick  Reports. 
N.  H. —  New  Hains(iiiire  Reports. 

Noiiguier,  2nd  ed.  1S51    iunless  ed.    1875  is  mentioned) "  De.s 

lis  de  change,   etc." 

.N'ouguier,  1th  ed   ]S:,"). — Lettres  de  change.  Sometimes  reference 

iide  to  ed.  1831  or  1830. 

N.  S.  D. — Nova  Scotia  Decisions. 

.S'.  S   R. —  Nova  Scotia  Reports. 

N'.  B.  Stevens. — 'iteven's  Digest,  New  lirunswick. 

N\  Y.— New- York  Keports. 

o 

lid. — Oldright's  lU'ports,  Nova  Scotia. 

'.  S.  —Means  old  series  of  Upper  Canada  Reports. 

.  R.  3  Chy  L).  3J0  —Ontario  Rep.  .3  Chancery  Division,  320. 


).  1!.  1  C.  P.  I).  .IGf).— 
I.  R.  1  Q.  P..  D.  200.- 


4  Common  Pleas,  565. 

1  Quean's  P>ench  Division,  200. 


(> 


iiidessu.s,  ed.  1809. — Contrat  de  Change. 

"  ed.  1811. — Droit  Commercial,  vol.  2 

arsons,  Ist  ed    18(;7 — A  Treatise  on  the  Law  of  Promissory  Notes 
Bills  of  Exchange,  in  2  volumes 
P.  (,'.,  4  App.  Cas.  JOO. — Privy  Council  1  App-al  Cases,  200,  Engl 


LX 


ABBKLVIATIONS    KXPLAINED. 


Ponu.  St. — Pi'iinsylvaiiia  State  Reports. 
Pcrsil,  ed.  is  57. —  Do  la  Lcttre  de  (.:hange. 
Pft.  or  Peter's  Ruport.s,  U.  S. 

PhilliiTjore. —  Cointu    ii|)(iii    International    Law,   Philadelphia  eil. 
1854-57  and  the  law  <>t  '.omicile,  Fjoridon  ed.  18-17. 
Pothier. — ('outrat  de  C'hange,  1763. 
P.  U. — Practice  Reports,  Ontario. 
P.  Kep. — Pyke's  lleports,  Queliec. 
Pugsloy. — Reports.  Xew  !iruns\viil>. 
Pugsloy  and  liiirl>iilge,       " 

Q 

■J.'i  Q.  P).  D.,  24;i. — Law  Reports,  Queen's  Bench  Division,   vol.  'ij,^ 
jiage  24;!,  English. 

<J.  li.  R.— Queens  Bench  Reports,  Quebec. 

Q.  B. — Adolphiis  I't  Kliis  or  Queeii'.s  Bene  li,  New  Series,  Engli.sL 

Q.  L.  1).  or  Q.  IX  or  Dig, — Quebec  Law  Digest  by  Stepliens. 

Q.  L.  R. — Quelie<'   r^aw  iJeports. 

Quebec  Civil  Code. — Civil  Code  of  Lnwer  Canada. 

K 

R.  C. — Revue  Critique,  Quebec. 

R.  k  C. — Russtll  and  Chesley,  .Nova  Scotia. 

U.  &  G  —Russell  and  Gt  Idert,  " 

Kam.  Dig. —  Kaiu.say's  Appeal  Cases,  Quebec. 

R.  de  L. — Revue  de  Legislation,  <^Hicbec. 

R.  L. — Revue  Leuale. 

R.  or  Ry.  &  M.— Ityaii  and  Moody's  licjiorts,  English. 

Ld.  Ray. — Loid  Raymond's  l!e|i<irt<,  English. 

Randolph,  1st  ed.  ISMs. —  ■'  A  Treatise  on  the  Law  of  Commerciii! 
Paper,"  in  3  vols. 

Rej. — A    decision    of  the  '•  Cour   de    Cassation,"   dismissing  ai.| 
Appeal. 

Req. — A  decision  of    "  l^a    Cliamb  i-    <l.s  J\e(}uet('s  de  la  Cour dt 
Cassation." 

R.  I. — Rhode  Island  Reports. 

Rob. —  liobin<on's  lliport^i,  Louisiana. 

Roguc — .Jurisnrudi^nce  Consulaire. 

Ross. — Leading  Cases,  18,')  1,  vol.  2,  relating  to  Bills  of  Exchang' 
and  Proinissory  Notes,  Scotch. 

Rus.s  &  R. — Husstdl  and  Ryan's  Reports,  English. 

s 

S.  18,  1,  124 — means  "  Recueil  General  by  Sirey,  year   l.S.  pan  i, 
page  124. 

Savary. —  Kmo,  Part'ait  Negociant. 
"       — 16H8,  Pareres. 

.Savigny. — Private  International  Law,  180'.),  Guthories  ed. 

S.  C.  R. — Re|iorts  of  the  Supreme  Ccnirt  of  Canada. 

Story. — Coidiict  of  Laws,  7th  ed.  1872. 

S.  R — Stuart's  Reports,  Quebec. 

S.  V.  36,  2,  368 —Means  Kocueil  Gene-al,   by  Villeii'uve  and  t> 
ictte,  year  182<:,  part  2,  p.  368. 


AnBREVIATIONS    EXPLAINED. 


LXI 


Sho'w. — Shower's  Reports,   Knglisli. 
Siroy. — Soo  Gilbert  siirSiay. 
Story  on  Dills  of  lixthiiiii^c.  184;;. 
'<        Promisrtory  Noti's.  1S47. 

T 

Taunt  or  'IViun. — Taunton's  iJi  ports. 

T.  11.— Term  Urports,  EnLcli.sii. 

Tex, — Texas  Ucports. 

Thompson,  on  iiills  ol  Exchange. 

Thom|). — Thompson's  Ueports,  No\a  Scotia. 

Thorburn. — Bills  ut  li-MJiangc  Act,  Scoteh. 

Tiedeman.— On  Comniereial  Paper,  ed.  188[». 

Toubeuu. — Institutes. 

Tranchart. — Petit  Discours  des  Cliiiiit!(  s,  I6"i'.i. 

Tudor.— Leading  Cases,  e.l.  1SS4. 

u 

U.  C.  2,  C.  P.  2(10.— U|>i>ei'  Canada,  J  Coinmon  I'leas,  page  20». 

"     2,  Q.  B.  -JOO. — Upi)er  Canada,  'J  Queen's  Beueii,  page  200. 
U.  C.  t;,  L.  J.  5S. — Upper  (Janada  <:,  Jiaw  Journal,  page  58. 

"     1,  L.  J.  N.S.,  58.—     •       I.  iiaw  .lournal.New  Series,page  58. 


VtA. — Vesey  sr's  Reports,  EnglLsli. 

Vinetn.s.  ed.  1821. — De  la  Legislation  Commereiale. 

Yt. — Vermont  Reports,  L.  S. 

w 

\V.  R.—  Weeklv  lup"rts.  En-lisli. 

Wal.— Wallace's  Ke[.ort.s,  (  .  S. 

Wharton— Contlict  ol  L;iw,  1872. 

Wend.— Wendell's  U.4)orts,  U.  S. 

Westlake.— Conflict  ot  Laws,  Hth  ed.,  1880. 

Wheaton. — Elements  of  International  Law.  I>ana's>!tli  ed.  18(56. 

Wheat. — Wheaton  Iteports,  U.  S. 

Wis. — Wisconsin  Reports. 
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1*  the  Senate 

IS  follows  : — 
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THE  BILLS  OF  EXCHANGE  ACT,  1890. 

53  Vict.,  c.  33. 


|.l/(  Act  relailuij  to  Billfi  of  ExeJuuit/e,  CJieques,  and 
Protnlssorij  Notes. 

lAssented  to  Uih  Mai/,  is'JO.] 

HYAl  Mnjesty,  by  and  with  tho  advice  and  consent  of 
tlie  Senate  and  House  of  Commons  of  Canada,  enacts 

h  follows  : — 

VMIT  I. 

r  R  E  L  1  M  I  N  A  R  Y. 

1.  This    Act   may  be   cited   as  "  The  Bills  o/^h,,rt  jinc. 
p:(h<n)(je  Act,  1890." 

a.  Ill  this  Act,  unless  the  context  otherwise  r„t<,,.,,n.t^,i(,„ 
lequires  : — 

(a)  The  expression    "  Acceptance  "  means   an  "Ai'i>c|.'an- 
[weptance  completed  by  delivery  or  notification  ;'''" 

[h)  The  expression  "  Action"  includes  counter-,.  .^^.,1^,^^ ,, 
lliiini  and  set-off ; 

('■)  The  expression  "Bank"  means  an  incorpo-,.j,,^^,^„ 
ated  bank  or  savings  bank  carrying  on  business 

Canada  j 


'  Itill  ; 

'  N'ltc. 


TiiK  JWlls  of  Exchanck  Act,  18'JU. 

cmr."  ((f)   riio  i'X})i'('ssi()n  ''  RcarcM' "  luciuis  tlic  pcM'soii 

ill  possession  of  u  bill  or  nok'  wliicli  is  payablo  to 
be.  rcr  ; 

(«)   The  expression   ''Bill"   mciins   bill   of  ex- 
clijinge,  jiiul  "  Note  "  ineans  promissory  nolc  ; 
luiivury."        (/')  Tlie  expression  *'  Delivery  "  ineans  traiisti'r 
of  possession,   aetnal  or   constrnctive,    from    one 
person  to  another  ; 

(//)  The  ex])ressicn  "  Holder"  means  the  t)ayoe 
or  indorsee  of  a  bill  or  note  who  is  in  possession 
of  it,  (tr  the  bearer  thereof  ; 

{h)  The  exi)ression  "  Indorsement  "  means  ;iii 
indorsement  completed  by  delivery  ; 

(/)  The  expression  "Issue"  means  the  (ir>t 
delivery  of  a  bill  or  note,  complete  in  form,  to  a 
person  who  takes  it  as  a  holder  ; 

(J)  The  expression  ••Valine"  ineans  valuablo 
consideration  ; 

(/•)  The  expression  '•  Defence  "  inchules counter 
claim. 


Ilnldcr. 


"  Ii  ilor.so 
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taiicc  nr  Cor  U 
'iraiiy  party  (o 
son  who  iijcrcl) 
itcur  d'aiui/  or 
liittor  is  cou!»iil 


This  soction  cautaiiis  tlie  dofinitions  einbodiod  in  the  Kiiuli^ 
Act,  with  tlio  oxct'iitioii  of  siibs?L!Ctioii  (r").  Our  haiikiiii:'  in-t 
tutioiis  buing  all  corjtorations,  tluMlotiiiition  oltla' word  ''  bank 
is  made  to  corrcsjiond  with  the  systciii  ])revailiii<4  iu  Caii:iil;i( 
Beyond  this  ciiaiiL;i',  the  srction  is  similar  to  that  of  the  fiii.'.ii.« 
Act.  Ill  the  Hi'iiate,  the  detiuition  coiitaiiu'd  in  sub-  section  (/; 
was  added  to  remove  a  doubt  as  to  whether  the  exprosio 
defence  includes  "counter-claim." 
'  Both  the  Knii'lish  ami  Canadian  Acts  have  omitted  many  otlii' 
definitions  mostly  to  be  found  in  ArtieL'  2281  of  the  Civil  Cm 
of  Quebec.  The  person  who  draws  the  bill  is  the  drawer;  tli 
person  to  whom  it  is  addressed  is  termed  the  drawee;  the  [ni 
son  to  whom  jiayable  is  termed  the  ^w  yce  ;  the  person  to  wliol 
it  is  transferred,   t\ni  indorsee ;  the  person   who  transferee  it,  th 
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tninx/nror  ;  ami  if  ho  put  his  name  on  th«  back  of  tlio  bill,  ho  i.s 
fiTiiKnl  tlio  indorsrr.  At'ti'i"  acci'ptanco,  tho  drawoo  bi'comos  this 
accept'ir.  Tho  piTson  who  i.s  ro((Ut!sti!(l  to  accept  in  oaso  of 
miL'd  is  tlu!  (Irnuwe  du  hesniii,  and  after  acci'ptanco  bocomcs  tlio 
acceptor  an  lifsnin.  The  person  who,  after  i)rote8t  for  non-aeeep- 
taiiei'  nr  for  better  security,  intervenes  ami  aeeepts  ior  the  honor 
III' any  party  to  the  bill,  is  called  tho  acccptur  fiiv  Itnnnr.  Tlii'  per- 
.•^oii  who  merely  guarantoos  the  payment  ol' the  bill  is  ealled  t/ou- 
iK'iir  tr<(iutl  or  guarantor ;  but  under  sectiou  5G  of  tho  Act,  tho 
lattor  is  considered  an  iudorser. 
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Bill  of  ox- 


§3. 


TART  II. 

Bills  of  Exchange. 

Form  and  Intevpretation. 

».  A  bill  of  exchaiigci  in  <ni  uncoiulitioiiiil  order 
fincli!''^ '*'  in  w]-iting  juldresf^ed  by  one  person  to  jinother, 
signed  by  the  person  giving  it,  requiring  the  per- 
son to  wliom  it  is  addressed  to  pay,  on  demand  or 
at  a  lixed  or  determinable  future  time,  a  siMii 
certain  in  money  to  or  to  the  order  of  a  specified 
person,  or  to  l)earer; 

(2)  An  insti'unient  which  does  not  comply  with 
these  conditions,  or  which  orik'rs  any  act  to  ho 
done  inadditi(»n  to  the  payment  of  money,  is  not. 
except  as  hereinafter  provided,  a  bill  of  ex- 
change ; 

(3)  An  order  to  pay  out  of  a  particular  fund  is 
not  unconditional  within  the  meaning  of  this  sec- 
tion ;  but  an  untjualified  order  to  pay,  coui)le(l 
with  {<<)  an  indication  of  a  particular  fund  out  of 
which  the  drawee  is  to  re-imburse  himself,  or  a 
particular  account  to  l)e  debited  with  the  amount, 
or  (/>)  a  statement  of  the  transiiction  which  givei< 
rise  to  the  bill,  is  unconditiomil ; 

(4)  A  bill  is  not  invalid  by  reason  : — 
(ti)  That  it  is  not  dated  ; 
(/>)  That  it  does  not  specify  the  value  given. ur 

that  any  value  has  been  given  therefor; 
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Form  and  Intkuimietation. 


(c)  Tluit  it  does  not  specify  the  pLkce  where  it 
is  dniwii  or  the  phice  where  it  is  payable. 

Sefi  serf  ions  l»,  11  and  2:\  of  tin:  Art. 

All  uiirt>iiililii>nnl  order  in  wnthiij  to  pay  a  sum  certain  in  money. 

Sir  ilflinitidii  cf  pHHiiissory  ;iotes  iti  sentiuii  S2. 

Tlic  folltiwiii;^  liiivi'  Im'cii  licld  tu  lie  vuliil  bills  oy  imtt's  : — 

1.  "  Received  fmni  V.  i'lJO  paviilile  on  (leinatiil."  Meduhliin  r. 
Stcplitii,  IS  I).  Is24;  Chaliriers'  l!l.  Hut  the  fnllowinj.'  recri|pt, 
'•  licceived  Troni  Mrs.  Racliei  Aselier  loan  ut'ei;.'lit  liuinlreti  ddlliir-^,  tu 
lie  returned  when  re(|uired,  "is  not  a  note.  DeSola  c.  Aseher,  17  U.  L. 
.'!l.'i.     Su'  infra,  nn.  7,  21)  and  ."51.      See  notes. 

2.  *'  Mr.  B.  will  inneh  olilige  Mr.  A.  hv  pavinir  to  the  order  (if  ('." 
\[n[\  r.  Wel.h,  1  Ks|..  121». 

■».  A  promise  to  pav  in  ea'^h  oi'  ixoods,  if  the  huMei'  (dimxes  to 
licMiand  the  latter.  McDonnell  r.  llolgate,  2  li.  de  L.  2!);  Higelow, 
head.  Cases  20. 

•I.  A  hill  pavalile  in  Paris  or  Londnn,  !it  the  clioice  of  the  holder. 
S,./.e  r.  Ponipe.  S  ('.  P.  X.  S.  .-)I2, 

").  A  note  payahle  "  in  icial  tender  money."  North-Western 
National  Hank  r.  Jar\  is,  2  Ma.  H.  f).'?. 

(i.  Mnnieipa!  dehentiires.  Ea-^tern  'l'i)wnships  Hank  r.  Mnniei- 
pality  of  ('(imptiiii,  7  li.  L.  4t(i.  Hnt  see  Randolph  V(d.  I,  p.  10'.).  §  Dl. 

7.  "Creilit  ('.  or  onk-r  in  e.a^h  "'  instead  of  "  Pav."  Elli.son  u. 
Collingridge,  <)  C.  H.  r)70;  Lovdl  r.  Hill,  0  C.  k  P.  2:ls. 

S.   A  certilicate  of  deposit    payahh'  '*  1.")    days  after  notice  with  in 
Icrest  in  tiie  event  of  the  dep()sii   lasting   three  months.  "     Riclier  c. 
Vover.  .")  R.   L.  .")!)|  ;  P.  C.  a    App.  Cas.  401  ;  1   Randuli»h  IOC,  §  S'J  ; 
Miller  r.  Austen,  i:i  How.  21S. 

'.'.  '{"he  following  ofiier  written  at  the  foot  of  a  promissory  note, 
■' Levi  Mason,  Ksip,  please  pay  the  above  note  an  I  hold  it  a'_'ain<t 
iiie  in  our  sittlement. — N.  Leonanl."  Li'onard  c.  Mason,  1  Wend. 
.V22. 

10.  A  promise  to  pay,  in  the  form  of  a  note,  which,  in  addition, 
i-^  aildressed  to  a  third  person,  is  a  promissorv  note.  Ivlis  r.  Hur\-, 
(i  Harn.  k  V.  »:!.!;  Hra/..'lton  r.  McMurrv,  I J  Ala.  WIW  ;  1  Ran- 
ilnloh  2(i2;  idovd  r.  Oliver,  IS  {}.  H.  171.'  In  France,  it  is  a  lull  of 
ixchaii'.'e  Toulouse,  22iid  .1  ul v  ls2(;,  S.  V.  27,  2.  .'il  ;  ('a<s„  1  lib 
Mii\.  H2S,  .S.  V.  2s,  1.272.  Hut  see  Moiilpellier,  17th  Xovemher, 
M.:,  .1.  P.  II,  2,:{1'.). 

11.  The  following  writing  is  a  note  :— " 'i'hi<  is  to  certify  that  I, 
"  .Vatbiiii  Kennedy,  cattle  exporter,  hereliy  agree  and  Iwnd  iny~clf  to  piiy 
'■  lo.i .  .Me.Shane,  jun.,  or  order,  tlu'  <um  of  two  I hou^an  I  dollar-,  for 
"  all  the  space  from  date  (o  close  of  navigation  that  be  has  on  l!ea\er 
•'  Line  .Steamers,  .\llan  r.,ine  and  all  othi'r  lane  .Steamers,  the  sum 
'■  of  one  thousand  ilollars  I  now  oav  in  ea<h,  ami  the  "um  of  one 
'■  llioiisnnd  dollars  I  bind  and  pledge  myself  to  pav  to  .1.  Mc.ShaiiH, 
"  jiin,  or  order,  on  or  about  l.")th  Xovember,  lss:{.  ft  is  under- 
"  stood  that  this  amount  of  two  ibou^and  is  paid  tor  premium  over  and 
"above  the  rate  ol  freight  to  be  paiil  for  said  steanu'rs  to  agents  or 
'•>hip  owners."  (Signed)     N.  Kknxkdy. 

—  Kennedv  k  E.xchange  Hank  of  Canada,  .U)  fi.  C.  J-,  2l)G. 


§  3. 


s 


6 


TiiH  Bills  of  Exchange  Act,  1890. 


?^  3.  \'l.  "Due  .Iiimos    (iray,  or  hearer,  f«mr  Imiilre'l  ami    ciirlity-two 

dollars,  payalile  in  foiirtet'ii  days  after  date,"  the  word  payable 
anioiiiitiiij^  to  a  promise  to  pay.  Gray  v.  Warden,  IJ.  C,  2'J  Q.  J{.  5'Mi. 
1.!.  "  Seveiiteci)  months  after  (hite,  I  promise  to  pay  to  Mr.  James 
"  lIoiTL',  or  onler,  i.'.")0  without  interest,  or  tiiree  years  and  five 
"  months  after  dati-  with  two  vears  interest."  Hojrj;  v.  Marsh,  U.  C, 
5  g.  H.  ;ni».     Sce  intVa,  n.  52." 

14.  Every  ordi'r  in  writin;:ona  hatdc,  where  tlie  <h'awer  keeps  an 
aeeoiint,  is  a  eiii'ciue,  whether  airainst  funds  or  for  advances.  JJank 
of  Montreal  r.  iJanUin,  l  L.  N.  'Mi2. 

l.*!.  A  note,  [)ayahle  at  a  specified  date  witli  interest,  containin;: 
a  prnviso  tliat  "  if  the  defendant  shouM  soonerdi-|iose  of  m'  sell  I'er- 
tarn  lands,  mentioned  and  descrilx'd  in  a  memoranilum  on  saiil  note 
which  the  defendant  tiieii  owneil,  then  tiie  said  note  should  lie  pay- 
al>'e  on  demand  at  said  haids."  Elliott  r.  IJeaeh,  'A  Ma.  K.  'll'A.  See 
als.i  Deerinn  r.  llaydeii,  l]  Ma.  li.  21;). 

l(i.  A  note  ])ayalile  to  (',  lU'  hearer,  addiiiLT :  "  wliich,  when  paid, 
is  to  lie  endorsed  mi  the  inortiiaije,  hearing  even  ilate  with  this  note." 
(,'iiesney  r.  St.  .lolm,  4  A.  li.'loO. 

17.  A  liill  orexchamre  on  the  I^ink  of  Enu'land  for  i"7,OnO, "  which 
sum  is  on  account  of  the  dividends  and  interest  tine  on  tlie  capital 
and  deeds  i"ei.nstereil  in  the  liodks  of  the  hank ....  which  you  will 
iilease  chariie  t'l  my  account  and  credit,  accordiuir  to  a  rei^istered 
letter  I  have  addressed  to  vou."    Crofton  r.  Crofton,  .'{:{    Cli.  1).  1112; 

5t;  L.  .1.  ch.  i;j:.  ;  .V)  e.  t.  :'!!»i  ;  :{">  w.  it.  247. 

Are  likfti'isc.  rali'il  the  folio  ir  in  ij  liills  jxii/ahlc: — 

is.  "  As  my  ()uarterly  half-pay  due  1st  Fehruaiy  liy  advance."    Mc 

Eeod  r.  Snee,"2  Stra.  7ti2. 

I'.t.  Heinix  a  portion  ot'  a  value  as  under,  depositeij  m  security  for 

the  piynient  hetiof.     Ilaussoullier  r.  Hartsinek,  7  T.  II.  ~'.\A 

20.  .X'iain-'t  cotton,  per"  Swallow."    [nmaii  r.  Clare,  Johns.    7t)ll' 

21.  On  acc(uuit  of  inonevs  a  Ivanced  hy  me  for  tlu' X.  Companv. 
Griliin  r.  Weatlu  rhy,  E.  [{.',  l]  Q.  K  15:i 

22.  Airainst  credit  Xo.  20,  and  place  it  to  account,  as  advised  per 
X    liariner  r.  .lohnston,  E.  li.,  .">  IE  E.  l.')7. 

2'?.  Which  voii  will  please  chari^e  to  my  account,  and  credit  ac" 
cordini:  to  a  rei:istered  letter  addressed  to  vou.  Ju:  JJovse,  X\  Ch.  !)• 
G12. 

The  folldiriiiij  arc  inntliil : — 

2t.  A  <'ertificnte  hy  an  otlicer  of  the  <.'overnment,  certit'yiu'j  a  hal- 
ancc  due  to  another  and  directiii;;  a  third  ollicer  to  \m\  the  amount. 
McEean  r.  Koss,  2  U.  de  E.  2!),     See  infra,  n.  .Ti. 

2.').  A  promise  to  pa\'  "  half  in  cash  and  half  in  irrain."  Kus-ell  r. 
Phillip-.  11  Q  H.  soT;  (iillin  r.  Cutler.  1  E.  C.  J.  277  ;  Biunham  r. 
Walls,  2  Kerr  :i77  ;  Melville  r.  Bedall,  X.  B.  Stev.  ti5. 

2f).  "  III  casli  or  mortgage  upon  real  estate."  Goring  r.  Barwick, 
U.  C,  It;  Q.  B.  45. 

27.  "  Fii  carpenter's  or  join<u''s  w(U'l<."  Downs  r.  McXaiiiara.  ii 
(^  B.  270;  or  "  in  inerchandi.se,"  i'e|iper  u.  Pevtasin,  12  Martin 
(hE 


2\  A  Ira  ft 
Ry:M-o|i,  I  (^ 
cliaiiH'  /•.  .\Iagi 

T.l  "  Due  t, 
the  liiiiiher  ma 
5(i.  S.  72r>, 

.'■ill.  \  pronii' 
liiiiiiningway, 

;)!.  A  letter 
leiiii.  "  -uhjeii 

(il..  c.  J.  ;';ii), 
:!2.  \  v-nti,., 

!i  (■■'I'liiin  sum 
Mi|''ii,  n.  2E 

.'f.i.  A  writiei 
j  iVhliiialioii.    Cot( 

.'U.  An  oi'der 
LiM'ii,  2  :■«.  s. 

■i"i.  .\n  lU'dei' 
I.e..  12  Q.  1!. 

■111.  An  (U'der 
,*l"'',  '■  .111(1  lal 
III-:  .\ustiii   c.  J 

I'll/.llllr  ill    1)1(1 

Ai'.  aNo  inval 

ii".  .\  promise 
n'!i  (•■  Sloan,  2.'{ 

■>-•  Or  in  curr 
liMiu'  r.  Eowry, 

•■]'•'.  Or'-  payah 
!:ii'j:'in  /■.  C'msSj 

411.    I'ayahle'-i 

o.'iJ  ;  l)uiin  r.  .\\ 

41.  "In  cash  o 

.'i:..s,.  22t;. 

ri.  lV:il»le"v 
■'I'i  lo  exceed  one 
•Na-li  r.  Ciihsi.u,  il 
Eiiii,;'sto(dc  r.  Pa 
f"ii  r.  Stevenson, 

An  I.  ().  r.or 

■l::.  An  E  O.  P., 
I'  M.  Leiinan,   P. 
I'l'ii'l  r.  I/rael,  1 
Fi-lier  r.  Eeslie,  1 
"'lier\vis(>,  if  the  i 
|':i.v,  r.,/.  "  Due  J. 
Jate.'"     C.rav         \ 
''"'•■Iwyii  X.  i  .  -tOl 
"''lie  .Vmericau  S 
(Vidiford  r.  Bulni, 
l-C.J.  ;{07;  Hall 
I'.  ^*ii,  2,  2;{0.   ]{ig( 


Form  and  Inteupketation. 


five 
C. 


:  an 
unk 


OCT- 
IKltf 

[.ay- 
See 


'te.' 


liicli 
pitul 


ercii 

(;i'2 


2*^.  A    Irnfl  pavulilc  "  tlin'edavs  after  sailiii;.'  nt'a  ve-^sel.  "  Dooley  r.         §  3. 
Rvi.r-nii,  I  (l  L.'U.  :iH);  WimmI  V.  Hi^'j^iiil>ulliain,  2  1{.  de  L.  2f<  ;    bii- 
cliuiiie  I'.  Miijinire,  h  Q.  L.  11.  2!I5. 

•.':i.  "  Due  t(»  Mr.  U..liert  lliissell  .£')()(»,  etc,  jtayatile  at  tlie  sal-  of 
liii  liiMilier  iiiarkeil  I'.  A-,  in  Ciiichec  or  elsewliere."   lliis.-ell  r.  Wells, 


('.  S, 


liiiii 


A  pruiiiise  to  pav  "  when   K.  shall    arrive  at   age."     Kelley    r. 
iiiiigway,  1."!  III.  (>04.  See  section  11  (/*)• 
.•\    letter  acknnwleilgini:  the  reeeipt    of  a  sum   of  money  as  a 


-nlijert   to  he  1' 


cturneii  when  (U'lnaiuled."  W'hishawc.  (iilinuur, 


0  1..  ('.  .1.  .Ml)  ;  i;;  L.  C.  H.  'M.  Supra,  n.  I.     See  i 


loie.' 


VI.  A  v'TitiiiLT  eertifyiiig  that  a  per-un   is  inilei)iei|    unto  another  in 
iiin  sum  of  money.  Dasylva  r,  l)nfour,  hi  L.  C.  it.  2'J4.     See 


■1  r.'I'l 


Mc 


for 


lianv. 


Innt . 


II  t: 
Im  r. 


•iei\, 


|a.   •> 

U'lill 


n.  24. 


.  A  writfiMi   ))ro'uise  eontaining  a  eon'litii>n  to  jiass  a  notarial 

;alion.    I'oti'   r.  i,eniieii\,  !•  L    (".  R.  221. 

.  .\ii  onlcr  drawn  for  amount  of  freii:ht  to  he  earned.   Brett  «. 


Li\rii.  2  :v.  S.  1).  472. 


A I 


I  oi'iler  not  directed  to  any   persi 


F 


orward  /••    1  hnmp-on, 


('..  12  Q.  1!.   10;i.  S'     supra  No.  'J,  HI  and  sect.  C,  n,  1. 


:  |M  i^ 


,\n  iirdei'  lo   pay    |ila:ntiir,  or  hearer,   nini'ty  days  after  dat' 


md    take  up  tlu 


ir   note,   etc."  Oouk   c.    Satterlee,   ti    Cowen 


I-:  Austin  c.  Hums,  It;  iJarii  048. 

i'  nj-lhli    ill   IIIDIH'I/. 

.\r.  al-o  invalid  : — See  sect.  '.I,  n.  I  to  4. 


juii  r 


.\  ])romi-e  to  pay  in  .Vew  York  "  in  Canada  money."  'J'homp- 
Sloan,  2;}  Wend.  71.     See  section  \K 


ii.s'.  Or  in  current  haid<   notes.   Little  v.    Pho'nix  1 


>ani\.  t 


Hill  ;{.■.;•; 


Irvine/-,  liowry,  14  I'eters  2;>;{ ;  Coll'iis  r.  Lincln.  II  Vl.  2GH. 
,"'.'.  Oi'"  payable  in  money  or  in  the  Imnds  of  a  corporation."    liur 


nil'.'.' Ill 


r.  C-oss,  If)  llan.  71. 


411.   I'avahle'Mn   Canada   hills."  Crrav  r.  Warden,  U.  C,  2'.)  Q.  H. 
.Ki;  Ihiiin  r.  Allen,  24  N    15.  1. 

1  per    ■     41.  "  In  cash  or  notes  of  the  Maidc  of  iMiL'laud."  I'Jx  jidrtc  Iineson, 
^llo-e   22t;. 

42.  Payable  "  with  e.xcdianue  on  Xew  York,"  or  "with  e.xcdiaiiire 
!i"l  hi  exceed  one  half  jier  cent."  Ca/.et  r.  Kirk,  X.  ]>.,  4  A.ol.l; 
.V:i  !ir.  (iil.s,,n,iliid.  47'.t;  Palmer  r.  Kaliiiesto(d<,  C.  C,  !»  C.  P.  172; 
r;iiii,;'-tock  V.  Palmer,  V.  C.,2()  Q.  P..  ;{07;  C.  C,  23  Q.  1?.  .'{87;  Sa.x- 
loii  ,-.  Stevenson,  V.  C,  23  C.  P.  CMi. 

All  I.  ().  r.  Ill-  lion. 


4:;.  An  r.  ().  r 


or  a 


B 


<in,     or 


"  Coodto,"  or"  Due   to."  Piilmer 


!•  M.  Lennan,   U.  C,  22  C.    P.  2.')st,  ')70,  atlirmed    in  appeal,  id.  '.(;:> ; 
Irii-I  r.  l/rael,  1  Caniph.  4!)'.):  Tcmkins   /'.   Ashly.   t;  H.  A"  C.   T.ll 


.er   r.  licslie 


1   Ksn.  42-.;  F 


esfiiuiever  i\ 


Adi 


I'tlnrwise,  if  the  instrument  contain.s  words  expressmji  a  promi.so  to 


li;  M.  iV  W.  44!». 


/.  "  Diie.l.  Ct.,  or  hearer,  !|4S2,  payable  ii\  fourteen  days  after 


lav,  r.i 

!air"  '(Jriiv  Warden,  V .  C,  2!>  Q.'H.  f):!") ;  Ca<h.iurne  r.  Itntton, 
^'■Iwvn  N.  i  .  401  ;  I  Randolph  107.  In  (Juebi'c,  F'l'ance.  and  in  nmst 
t  ih"  .Vmerieaii  States,  an  J.  (),  C,  a  bon,  etc.,  is  held  to  be  valid  note, 
''ri'iiford  r.  Ruliiier,  M.  L.  R.,  4  Q  H.  293  ;  Heaudrv  r.  liallamme,  t! 
1..  C..r.  307  ;  Hall  /'.  Hradburv,  1  R.  de  L.  ISO;  Pan,  Cth  April,  ISSti, 
I».  Hi,  2,  2.30.   Hijielow,  Lead.  Cases,  2nd  ed.  22.  See  notes. 


8 


The  Bills  of  Exchangp:  Act,  1890. 


§  3.  V  >      T/ieJolhicing  insfruments  arc  also  invalid: — 

44.  *'  PIfiiso  )iay  K;;i'rt(pii  C\  Rvrrson,  uttdnicy  fur  pliiiiifKT  in 
tliis  ciiMSf  (title  (if  till-  ciiii-r  lii'iii;^  L'ivcn  iii-tlit'  iiiiifi:iii)i  'lit'  ■■^niii  n: 
one  Iniiidfcil  and  twoiity-lisc  luniiid--,  on  account  of  tlic  plaint itl'- 
claim  in  this  .-^uit.  County  of  I'ertli  r.  Mc(irc>,'ur,  IJ.  C,  21  Q.  li.  l,V,i 

4').  B,    lieinji  a  creditor  of  A,  drew    upon   liini   a   written    oidir 
piestiiiL' liiin   to  pav  K  "  tlie  amount  of  my  account   furnishcij, " 


re( 


and  delivered  it  to 


On  presentment,  A   wrote  on   it  "  Cor 
for,  sav,  i^TT),"  signinir  the  initials  of  his  name.    IleM,  that  this  pa] 
was  n,  t  a  liill  of  exchaiitie.    Keiuiedv  v.  Adams,  2,  N.  .!}.,  1G2 


red 


M, 


mnufiiiK 


la  .— 


4t).  A  note  with  the  following  iiu'inorandum  on  the  back  is  invalid; 
It  is  uL'reed  that  this  note   is  to  lic   paid  hy  a  lawful   mortgage.'' 
Kwliorn  r.  Lawreiue,  U .  C,  5  (^.  B.  .'{5!). 


47.   (J 

(du'iiue 


icrre,    wtu-tlier 


th 


tl 


lis    m 


emorandum   on     the    marL'in    of  a 


I) 


'•  Pavalil' 


wittiin  ell 


rht  di 


urion  r.  Dorion,  .{  g.  B.  U,  .{91. 


lys,      IS  par 


t  of  the  instruii 


U'llt, 


48.   The    f 


oIloW 


ini:  memorandum  at  the  foot  of  the  note  ntad 


e  U 


void  :  "  'J"he  ahove  note  is  to  he  i)aid  in  inerchantaiile  lumlier,  to  l>i 
delivered  in  Toronto,  at  cash  price,  and  an  additiimal  tiuantity  ir 
liimher  sutlicient  to  pay  the  freight  is  to  he  sent  in.  If  not  so  | 
within  tile  time,  tlu-n  the  same  to  h 
Jones,  U.  C,  19  Q.  B.  517. 


)e  paid   in  casii 


ijii 


OUlloIl    C. 


49.  A  written  memorandum,  endorsed  on   a  note  at  or  heforo  tin 


tune  of  signing,  is  considered  as  part  of  such  iioti-.     If  mach'  after 
idered  onlv  as    a  memorandum    to    iileiitifv    the    n 


will 
McK 


lie  con; 
in  noil  (' 


C 


iimiilie 


L'.  C.,(;  L.  .). 


icwliorn  r 


L 


iwrence 


ite. 
I'. 


C,  i")  Q.  B.  359  ;  Swaisland  c.  Davidson,  Q.  K.,  3  Chv.  1).  320. 


m 

no 


50.  A  memorandum   at  tiie  foot  imlic'ating   the  consiileration  duo- 
•t  invalidate  it.  .loscpji  r.  Hnttoii,  9  L.  C.  R.    2'.I9.     .So  in  Framea 


te  (lontainin'' a  memorandum  made  hv  tlie  maker,  that  it  is  *"tr 


liiissiiilc  s<tns  (fiir<(iili>'.''    Tlie  memorandum  only  is  nii 


11.    P 


vri.- 


Au-Mist,  1.SS4,  and  23rd  Auirust,  1S49,  J.  P.  49,  2,  5,  17,  2t;0. 


il.  A 


\  L.  Bonds  as  t 


iiKMiiorandum  on  a  note  signeil  liy  a  pri!ici|ia 


1  and 


Miretv, 


III- 


'F, 


aleial 


snot  notice  to  the  payee  ofany  agreriiieiii 


lietween  the  principal  and  surt'ty   that  the   former  would    pledge   t 

Itouds  referred  to;  nor  does  it  amount  to  a  condition  preceiU'iit  tot! 

liability  of  the   surely  that  the   i)ayee   should    receive    the    bond.s  i 


securitv.     KitchhurL'  Sav.  Bank 


R 


ice 


124  Mass.  72. 


52.  But   if  an   instruinerit   -tate  that  it  is  "  to  he  held  as  collat 


enu 


V.I''  : 


Hecurity  for  the  i)ayment  of"  a  certain  debt,  il  cannot   be   negotialilo 

nor  is  it    a  promissory   note.     IIa»kell    r.  Lambert,   lf>   (Jray 

Rollins  r.   .Mav, 

11 

I);'v...s..n,:i  ().  R.  75;   Hale  r.  Mcrrit 


11    Ad.cV  K.  213;  M(  Robbie  r.  Torrance,  5 'Ma.  1! 
.Sutherlaml  r.  Patterstm,  ().  R..  I  V.   1*.   D.   5(i5  ;  Sweeiisland  r 


k,  I'.  ('.,  II)  g,  B.  ;')i;n 


J.  Dominion  Building  Society,  24  L.  V.  J.  Ill  ;  I  L.  N.  496.     See  sec- 
tion 82  (3)  of  the  Act. 


53.  An   insurance  note  doe,'*  not  become  uncertain   or  conditional 


y  contaiiiinLT  the   wonls  "  On 


JlollCV 


33,38t; 


thoiiir 


h  th 


1' 


liic'V 


referred  to  provides  fur  a  set-oil  of  notes  due  the  company  in  ca-e 


.'il.  \  memor 
lit  a  hill  of  e.\(d 
ilie  lull,  Paris, 
l.MiiisiaMa  thai 
••  it-eives  to  hi 
(iu'v-   Mot    invali 

A  hitrr  ofcrci 
.V).  A    letter. 
Id  place  a  certai 
iliiy,  i'^  not  a    h 
ciiiu'elled  at  aiiv 
i,;!li!»;   Story,  " 
Ciiiiiula  r.  Cole, 
l.:2:   liritish  I.u 
.''>iT  infra,  sect,  1 

Dill  iifit  /niiii 
T!ii'  following 

a  |iai'ticnlar  fiim 
:'iti.  '-Mr,    Ock 

■lay,  l.'ith  Febrii; 

Ml  .'>((i\iirs  mom 

."i7.  •'  Out  of  t 
Kiillerton  r.  Clia 

.■>«^.  Out  of  th( 
I'.iiiv.    .Fcnney  r. 

•V.t.  Out  of  tin 
Diiwkes  r.  Lord 

'10.  Ont  of  th 
(';u!m»  r.  Katicoii 

•li.  On  tli,"  sal 
IIiiHiird.  2  B,  A-  I 

•12.  Out  of  the 
inf  under  the  wil 
I  ■  nil  thereout. 

*<:>.  Out  of  the 
cfriaiii  ore  bed. 
1  IIill5s3;  (lall,. 

lib  "  And  dedr 
annership."  M 
•ii',;li-li  and  Ann 

(")   Thilt  if    is  II 

'..■•  If  a  bill  l» 
i:iii"  It  was  made 
422:  Hague  r.  Fi 
MirJii'jiin  ins.  Co. 
1  iV'iarri.le,  82. 

fit).  A  fal.-e   dat- 


loss. 


Taylor  c  Ciirrv,  109  Ma 


3li 


>ee 


B 


ar 


COIIIIIUMV    Ml    l^il-t:  "1    Hi)  , 

ker  »..  Valentine.  10  |  p''}"'  ""■J"M"''' 


(rrav  341;   Barker  r.  Parker,  lb.   339.     it  would  be  otherwise  if  the 


note  were 


Mil 


iject  to  the  policy 


Amorican  iSatd<  r.  Iilanchai'< 


Allen  333.     See  als-o  Hubbard  c  Mosely,  11  Gray  170. 


KiclitiT  r.  Selin,  8 

('')  Tlidf  if  lilies 
'»".    riie  Words  ' 


tiff  in 

UIll  nf 
llltillV 

i.  t.V.I. 

oI'iliT 
(lITCcI 


valid; 

'll"0.'' 


IllU'llt. 

lade  it 

to  i. 
titv  o: 

0  |iai'i 
tdii  I'. 

iro  tlio 

ft  or,  ii 

note. 

CO,  r. 

1  (loos 
ill  let' a 

trans- 
is,  Dili 

y,  "F. 

ClllOIlI 

:t"   the 

totiie 

mis  a- 

iilrrai 


F(JIIM    AND    InTKIII'UETATION. 

')l.  A  inciiinrjviiilnin.  iiiiuli'  \>y  tlic  (li'fiucr  nfaii  oi'ilcr'  in  tho  (nrm 
ol  ii  hill  (pf  «'.\c-liiiiij:c,  iliat  he  can  renew  it  at  matnntv,  invaliiiatcM 
ihcl.ill,  I'ari.s  2nil  Fel..,  ls:5(l,  S.  :{(l,  2,  17.".  Hut  it  was  lield  iti 
Louisiana  tliat  the  inenKii'antluni  inaile  liy  the  maker,  that  he 
"  feseivcs  ti(  liini-^elr  the  ti;:ht  to  ])o<tiioiie  payment  for  tixc  vears," 
does   not    invaliilate  the  iiute.     JJacchii.s  r.  iMoreaii,  4  An.  iW-i. 

A  l<  Iter  nf'rrc'lit  :  — 

.").">.  A  letter,  in  wiiicii  a  bankei-  reqiiests  another  hankiiiLT  house 
III  |ihiee  a  certain  sum  of  mo.iey  to  the  creilit  of  tiie  In  aier  on  a  jiiveii 
diiy,  i<  not  a  hill  ofexchanj^e,  hut  a  letter  of  eieilit  which  may  he 
(■iiiiciileil  at  anv  time  hefort'  Tiialurity.    Cass.,  1  |th  .lime,  ISSO,  .S.  )-!(), 
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l..'!iill;  Storv,  Hills  (if  Kxchaiijze,  §§  4.VJ  el  sni.;  Iniou  Hank  of 
( iiiiaila  r.  Cole,  17  L.  .1.  C.  H.  lO'J  ;  iMoiM.'aii  r.  Lariviere,  Ii.  H.,  7  H.  J.. 
rxi:  Hritish  Linen  Co.  v.  Caledonian  In-.  Co.,  I  Mani.  U  II.  L.  lO'J. 
Sir  infra,  sect.  17,  u.  17. 

Dill  uf'<t  f)i(i iinilur  J'liiiiL 

Till'  followinj:    have  also  heeii  held  in\aliil  as   hein^  payaldc  out  of 
a  |ia!ticnlar  fund  : — 

Jii    '-.Mr.    Ockermaii,  Mr.  Hlacklork    wants  $25  at  12  o'chxdv  thi.■^ 
lay.  I.Vli  Fchriiary,  iHtiO.     I  want  you  to  j:et  it  him  immediately  out 


ui  ."sfiix  ill  s  mone\'. 


Ock 


Kermau  r. 


Hhiidvlock,  r.  C.  12  C.  P.  ;}ti2. 


Uiit    of  the    first   moiievs   received  hv    voii  on  mv  account. 


Fullerton  r.  Chapman,  2  N.  S.  D.  171). 

'i"^.  Out  of  the  moneys   in  your  hands   lK'loiij.'inj;;  to   the  X.  C 
iianv.    .lennev  r.  llerle,  2  Ld.  Itavm.  I'M'A. 


om- 


i'.'.  Out  of  the   moiiev   due   from    X.    as    soon   a<  vou  receive  it. 


Dawkc-  i\  Lord  Oeloiaine,  o  U'lls.  2s*7 


W.  HI. 


(."-i-.:. 


fiO.  Out  of  the  money  ari-^iiui  from  my  reversion  when  sold. 
Carliis  r.  Kaucoiirt,  5  T-  R.  1.^2,  Kx.  Cli. 

til.  ()n  the  sale  of  produce  when  -old  of  the  X.  Hotel.  Hill  v. 
llalfurd,  2  H.  &  l\  17:!,  Ex.  Ch. 

ilL*.  Out  of  the  ui'iiievs   now  due,  or   hereafter  to  hecome  due,  tt 


iiif  iiinlcr  the  will  of  mv  late  father,  an 


1   hefi 


thereout.     Fisher  c  Calvert,  27  W.  U.  M)\,  M.  H. 


ire  inakini;  any  payment 


I '  nil 

Ii;!.  Out  of  the  net  proceeds  of  ore  lo  he  rai>eil  and  sold  from  a 
cfiluiii  ore  hed.  Wordeii  ('.  Dm  I  ire,  I  Deiiio  l.VJ  ;  Morton  r.  X'avkir, 
1  Hill  .'.s.!;  (lallery  r.  Hrindle.  11  Harh.  isC. 

'il.  •'  .And  (leiluct  the  same  from  my  sjiare  of  tlie  profits  of  ilio 
iiartiier-^hip."  MiiiiL'er  r.  Shannon,  ill  N.  Y.  2')I,  whe-  ill  the 
Kn^disli  iind  American  authorities  are  collected  anil  reviewe.. 

C")  Tlnit  if  is  iii>(  ifiifi'il.     See  <ectiou  2U  as  to  lillin^x  Idaiik  fordate, 

'I.').  If  a  hill    he    not  dated,  it  will    1 
time  it  was  inade  and  delivered.     De  la  (\iurlier  r.  Hellany, 


M'    coll 


■idered    a-<   ilaled  at  th 


low 


422:  llaiMie  r.  French,  .!  H.  iS:  P.  17:!  ;  (iile; 


H 


own 


(i  M.  A-  S.  7:? 


Mir|,i;r,ni  liis.  Co.  c  Leavciiwortli,  :!()  Vt.  11.   Nimes.  .-.tj,  Julv,  lsl',», 
1  Heilarride,  S2. 

•'ti.  A  false  date,  or  a  date  earlier  than  the  delixcry. does  not  iiiva- 
i'iate  the  paper  in  any  manner,  (Jrav  r.  Wood,  2  liar.  A;  T.  :!2S  ; 
lii'liter  r.  Solm,  S  Ser;:."cV  R.  42.").     See'section  (i:!. 

(I')  Tliiif  II  ihii'ii  mil  Hfiiril'ij  the  nihic,     .Si'c  section  'M), 
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le  words  "  fur  value  received 


are  not  es.sential  to  a 


hill 
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THK    ]')ILLS    OF    KXCFIANGE    ACT,    181M). 


Roquisites 
tnr  bills. 


§  3.         note.    .-Im^^if  the  KJtli  Maw  ICC  I,  2  Joiirii.  dcs  Aii.liciirc^  2^:  ;  20fl 

Jiilv,    17(»(;;    1    Bird,  lies    \iilliti-<,  ;!2C,     22ii.l    Au-ihI,    1711;    HUli 

ApnUnC-h  il.'.l.,  pp.  ;r.'7,  ;;.^;^, ;!:!',»;  |)!icli(-^iiiiy  r.  Kviirt-,  -J  li  ,|c  L. 
81,  II.  .'{'.»;  Liirnc(pie  (".  Knuikliii  ("niiiuy  i{:ink,s  L.  ('.  R.;!^^;  Sicvcih 
t'.  LviiiiiM,  IliU'l  r.  Miicpliersim.  iiMih  citcil  m  (Jinniiiiil,  Ijctfc- de 
rimi'ijic,  p.  (iC  i  Diif'riwiK'  r.  St.  I.uiii<,  .M.  L.  11.,  4  S.  ('.  .Ud.  ('u.<s. 
1st  April,  ISll,  2  IJoilarriilc,  102.     St'o  soit.  iiOiiinl  m  tc<. 

(r)  T/i(it  it  tliii's  nut  spiril'ii  llujthiri'. 

()H.  A  hill  iiiiiy    stflte  iin    iiltoi'iiali'    phutc  nf  iiiiviiii-iil.    at    hoMiT: 
option.     S.izo  r.  I'diiipc.  .S  C.  I'.  N.  S.  .'tl2  ;   HrffiuT  r.  (iowcr,  lldl 
N.  ]'.  C.  3i;{ ;  IVIhml  r.  Horfi.'<,  .!  W.  k  V.  :{;io. 

C'J.  It  is  im  hjiiiicr  I's-ciilial  thai  a  hill  nf  cxriiaiiiit'  ln'  pavahlc  in 
a  town  or  place  iliHereiit  to  that  in  wiiieii  it  is  drawn.  I'reei'  r  \\\v- 
liant,  Hi;{,  (Jiroiianl,  Lettresdi'  ('lKiii.j:e,  p-  \'.\.     See  nolc-. 

Under  the  Act,  no  sp^'cial  I'orin  of  words  is  essential  to  the 
validity  of  a  hill.  The  delinition  of  a  bill  of  e.vehaiiLi- ■,  uiven  in 
.section  .'{,  .seems  to  be  defective,  b, 'cause  it  is  said  to  be  an  order 
addressed  hi/oiicpcrsoii  tu  nnotlirr  to  pay  tutlir  nrth  r  af  <t  HjX'i'l 
Jiiul  pirsoii.  or  tn  bi'urir,  a  sum  C;'rtain  in  money  mi  ih  ni'iinl  or 
(if  II  crrtiiin  fiifwr  tiiiw.  From  th  •  wordinu  of  tliis  (h'linition 
it  would  seem  that  thri'e  persons  are  essential  to  tiie  validity  of 
a  bill,  whereas,  under  section  f).  the  drawer  and  the  drawee 
the  drawer  and  tiie  payee,  the  drawee  or  the  payee,  may  ])e  the 
.same  per.sou.  '"  Tiierc  must  be,  "  says  Chalmers.  "  in  point  of 
form,  three  parties  to  a  bill  of  exchanii'c  :  ( 1 )  the  party  who  uive.« 
till' order,  calh'd  the  drawt'r  ;  (2)  tlie  party  on  wliom  the  order  i 
given,  called  thedrawei";  (i})  tlie  party  in  wliose  favor  the  order 
is  t^iven.  called  the  )>ayee.  "  Thereupon  Lord  Ksher  rernarks: 
''  I  aji'ree  to  this,  except  to  the  phrase  in  /xiiiif  o/  f'.-rm,.  I 
think  that  there  must  b^  three  real  parties,  althouL.h  the  same 
jtarty  may  be  the  drawer  and  the  payee.  "  Vaiiliano  c.  Bank  of 
3^:n-land,"2:}  Q.  B.  I).  24!} ;  L.  J.  Q.  B.  :i'u.  Section  5,  sub  suc- 
tion (2),  says  that  where  the  drawer  and  drawee  an'  thv^  same 
person,  the  holder  may  treat  tlie  instrument  eitlu'r  as  a  bill  of 
exchauue  or  a  promissory  note.  When;  the  l)ill  is  drawn  pay- 
able to  the  order  of  the  drawer  or  to  tlie  order  of  the  drawee,  it 
was  <i-enerally  considered,  before  the  Act,  not  to  be  a  bill  of  ox- 
change  until  compl  ted  in  the  two  capacities.  See  infra  section 
5.  Under  section  .5,  it  will  be  better  to  treat  the  instrument 
as  a  bill  of  exchange  ;  but  it  is  clear  that  the  instrument  pay- 
able to  the  ordcT  of  tiie  drawee  is  not  a  bill  which  can  be 
enforced  until  the  drawee  has  indorsed  it  away. 


Under  section 
:o  tlie  order  of  a 
suh-section  1, 
iulj  sectiott  4,  a  I: 
orils  or  orifer,  o 
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Ciitain  future  l 
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ami. 
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Form  and  Intf,kpui:tation. 

ruder  si-ction  8,  a  bill  of  oxclmnn'o  in  supposed  to  he  payiililo 
,1  tln!  order  of  a  specitied  person  or  to  bearer;  but  uu(b'r  section 
.sub-section  1,  a  bill  tboULib  not  neu(ttial)le  is  valid  ;  and  under 
lubsection  4,  a  bill  payiiblo  to  a  particular  person,  witli<»ut  the 
Rords  or  order,  or  /itan-r,  is  still  negotiable. 

Fiider  section  .'5,  a  bill  is  to  be  made  payable  on  demand,  or  at 

certain  future  time  ;  but  under  section  10,  it  is  not  nece.ss  iry  to 
xprcss any  time  lor  jiayment,  and  then  the  bill  is  payable  on  de- 
111111(1. 

It  is  not  therefore  sur[)rising  to  notici'  in  sub  section  lJ  of  sec- 
inii  8,  tlu'  i»roviso  that  "  an  instrument  which  doi's  not  com- 
liv  with  these    conditions  is  not,  (xcrpt  us  ken  iiiaf/er  provided, 

liill  of  1  xchanji'c.  " 

Tliedetinition  of  a  bill  of  cxchauLije.  uiven  in  the  Civil  Code 
if  Quebec,  seems  to  be  more  in  accordance  with  the  provisions 
f  the  Act  and  the  principles  of  the  l^aw  .Merchant  as  under- 
tixxl  ill  Hiiiilaiid.  Art.  -279  says:  '"  A  bill  of  exchange  is  a 
•ritteii  order  by  one  person  to  another  ibr  the  payment  of  money 
bsnlutely  ami  at  all  events.  " 

It  iii;iy  b(!  said    that  the   definition   of  a  bill  of  exchange,  as 

■vn  in  section  ',>,  is  in  the  usual  form,  but  it  exc^'eds  the 
.|iiirements  of  the  Act. 

V  hill  in  the  i'ollowinii'  ibrm  is  a  bill  strictly  within  the  mcan- 
t  (if  the  Act  ;  — 

MoNTHEAl,,  1st  September,  1890. 

"Pay  to  myself  one  hundred  dollars.       c 

Peter  Brown,  Es(l.,  p5  IIenry  .T()NE.s. 

15  8t,  James  Street,  Montreal. 


11 


'■J 


§  3. 


This  instrument,  wliiidi  may  be  called  a  draft,  or  order,  or  a 
i<'i|ue.   if  the  drawee   be  a  ba"V.  is  a   bill  of  I'xchanue  within 

I' iiK  iiiiiii^' of  the  Act.     It  is  moreover  negotiable.      Si'C  infra, 

ction  S. 

file  words /or  mdiui  received  are  no  lonti'cr  necessary,  and  in  For  viiluo 
ft  perfectly  useless,  even  from  the  ])oint  ol"  \  iew  of  [irocediire,  "''^'^''^'•^" 
f  Ijeiiiu  no  longer  a  materiaf  part  of  the  instrument,  the  di'fen- 
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TlIK   P.ILLS  OK  KxcH.vxt;K  AcT,  1S90. 


*  S«  diint  caim  ■  he  call' d  upon  to  ilciiy  ii  li_y  an  allidavit,  as  rfi|ui. 
n-il  by  till!  Cddi!  of  l*rocfilun'  ol' tln'  l'roviiii;t'  of  Qiu'k-c.  Tbtj 
wonls/or  nr/id!  nrelviif  arc  of.solittli!  cousin pu'iuv,  tliat  Mc- 
Lcod,  in  liis  Tr^'atisc  on  Haiikiiit:.  \)  1(H^,  di't'laivs  tlicir  iiifaiiiD,! 
tu  he  no  urt'atiT  than  sueli  words  as  '"  Your  .iltinlk'nt  siTvant 
etc.,  "  w  i  itt  n  at  the  foot  of  tlu'  bill. 
Foreign  l.ill.-.  J^iHs  dia wn  upon  N.-w  York,  and  issued  l.y  our  cliartiT': 
banks,  assume  Liviu'rally  the  form  of  ehe((Ues  upon  the  liaiil; 
correspondents. 

Bills  u|ion  liondon  and  Kiirnpe  generally  are  <lra\vn  in  ;i  >• 
composed  of  three  parts.  See  .section  70.  The  foUowiii-  i.s  t: 
form  now  in  use : — 

Ko.  L'(H).      Jvxehan-e  for  .€100  stj--. 

Montreal,  iJrd  October,  IS'.MI. 
NiiK  ty  days  after  siuht  of  tliis  first  oi"  Hxehanij,'e  (secniiil 
and  third  of  same  tenor  and  date  unpaid),  pay  to  the  onk 
of flnhn  Smith,  one  hundred  jxtunds  sterlini,',  valu"  receivciL 
and  eliari:v  the  same  with  or  without  further  advice  to  accouut 
of 

To  Henry  Jones.  John  Peters. 

1 1'J  Chancery  Ijane, 
London,  Km:'. 


A  ))ill  of  exehanii'e  is  an  inufonditioiial  order,  ami  a  proiiiissoi 
note  an  unconditional  promise  to  jiay.  Si'ctions  )>  and  8li.  Ti.j 
e.sseii'ial  characti'r  of  both  these  instruments  is  therefore  the  sauirl 
and  hence  it  is  not  surprisini:' that  the  rules  of  the  one  apply  tniLj 
other.  Seetion  SS  says  that  the  provisions  of  the  Act  relatiiiL':] 
liills  of  exchaiiLTi'  shall  apply,  with  the  ni't-i'ssary  modilieatiniis.l 
promissory  notes.  The  maker  is  u;enerallv  deemed  to  correspunl 
with  the  aeeep'or,  for  a  note  is  not  susceptible  of  an  acceptaiic 
Conseijuently  tlu'  jimvisions  relatinuto  accej)taiuH',  presentment tj 
accej)taiice,  and  acceptance  suj>ra  pnttest,  do  not  apply  to  mm 
and  there  lies  the  chief  distinction  between  a  bill  and  a  iietc 
the  one  is  an  order  and  the  other  a  ])romise  to  )»ay.  In  ticiieriil 
any  expression  of  a  promise  or  order  to  pay  will  l)e  suflieiniij 
but  a  men;  acknowledgment  of  a  debt  is  not  a  note,  aiidaiiaulij 


•ity  to  jtay  is  r 

iiiiinj,'.  '■  Plea.* 

10,"  was  invali 

ise  where  tJU'  d 

pay.'     II  ami] 

It  would  seem 
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i'iouiposed  of  lleid 

fctitinir;    but    in  ; 
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t'.  l.^ti;  Oreen 

Tiuniu.y,"  to  ber 

Natt.  it  McC.  5 

rweipt  int'ndoL 

i"t  a  note,  inasmi 

\ promise  to  pay.' 

f.  Tenia.  40  Tex. 
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rci 


itv  to  pay  is  not  a  bill.    So  it  has  been  held  that  an  iiistrmnont        §  3. 


IMcasL'k't  boaror  have  Cl(M»,  and  you  will  imich  oltli^o 


''l'"i 

f  M  ^111'.     was  invalid.     Jjittli!   v.  Slackt'ord,  1  M.  iSi   31.   171.   liike- 

i    «iv'  wlioiv  tho  doi'Uiuent  reads  as  follows  :     "  Wc  authorize  vou 

iii'aniii,|  .J  ^  •' 

fopay."     Hamilton  v.  Sjxittiswoode,  4  Kxch.  'HH). 


\'V\M 


lartiT 
'  liiiiik 

in  ;i  > 


11^  IS  t 


SO(t. 

SOCUll'l 

e  oi'ilr 
icfivi'd, 

IfCOUIlI 


iters 


It  would  seem  that  an  I.  (.).  U.  or  a  bon  is  not  a  promissory  I.  0.  U. 
*(iU'  within  the  meaning  of  the  Statute,  unless  it  contains  words 
iuiplviiiu'  a  prnmise  to  pay,  t'.  g.  : — "  I.  ().  U.  §100  payable  ou 
dtiii;oul."  See  sujjra  n.  41^  ;  1  Uai  h)lph,  ^  9.0. 
It  must  be  observed  thai  I'le  Qiieoee  decisions  mentioned  above 
!  in  110.  41^,  with  the  exce[)tion  of  that  of  'Jridiford  v.  Jiulmer, 
fere  niulered  before  tlu;  Code,  which,  like  the  Act,  detines  a 
piiimi>snry  imte  :  "A  written  promise  for  the  {layment  of  money 
It  all  events,  and  without  any  condition." 

In  Hall  V.  Bradbury,  the  followin<r  bon  :  "fJood  on  detnand  to 

tluiiider.  etc.,"'  was  held  not  a  valid  noti;   by  the   Court  lielow, 

Cdiiiposed  of  lleid,  ('.  J.,  and  Pike  :iiid  Holland,  JJ.,  Clale,  J.,  dis- 

KiitiiiL';    but   in  appeal  this  judgment  was  reversed  by    Boweii, 

J..  I'aiii'    and  Bedard,  JJ.,  Gairdner,  J.,  diss. 

Ill  Criiliford   v.   Buhner,  the   action   was  upon   the  fciUowing 

bmi:     ''(Jood   on   di'mand  to    Thos.  C.  Buhner  for  the  .•^um   of 

four  tliniisand  live  hundred  dollars,  witli  interest  at  (i  per  ci-num 

ptr  aniiiini.'     This  document  had  been  indorsed  to  the  jilaintiff, 

and  the  (|Uestion  raised  between  the  p  rties   was,  whether  value 

lul  been  jriven  for  the  note.     Its  validity   as  a  negotiable  paper 

■asiiot  (Veil  alluded  to,  and  e(uinsel  aiul  judges  alike  in  tli    Court 

low  as  well  as  in  the  Court  of  Appeals,  treated  the  instrument 

l^.1  note.     This  decision,  therefore,  can  hardly  be  ri'garded  a>  an 

imlioriiy  upnii  the  point. 

The  same  reasoning   is  applicable  to   rcolpts   for  moin'V  con-  Hecciitts. 

laiiiiiiL';  a  promise  of  repayment.      Thus  the  following  document: 

Received  of  A.  B.  £1U0,  which  I  promise  tu  pay  on  demand," 

as  heiM  held   to  be  a    good  note.       Ashby    v.   Asliby,  !}  Moo. 

1'.  iS(i;  Green  r.  Davies,  4  B.  &  C.  2;^5.     Jiikewise  a  receipt 

irmniiey."  to  ben-turned  when  called  for."     Uoodfolk  v.  licslie, 

Natt.  i^  MeC.  585,    1  Randolph  ^  !>0.     But  a  m -re  staten.ent 

|t  receipt  int 'uded  for  evidence  of  moneys  to  be  accounted  for  is 

ifit  a  note,  inasmuch  as  it  does  not  contain  an}'  words  implying 

an  :iui-^/(rom/.se  to  pay.'     Tomkins  v.  Ashby,  6  B.  &  C.  541  ;   Komau 

I  Tenia,  40  Tex.  306. 
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TiiK  Hills  ok  Exchange  Act,  18U0. 
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^  3.  The  Conn  of  Appi-als  of  tho  Provinco  of  Quoboc  lias  reccnti' 

(li;cidi!(l  tliivt  tho  fol lowing  receipt  wiis  not  a  note  :      •'  llecciv 
from  Mrs.  Rachel   Aseher,  loan  of  isiglit   hundred    dollars,  to 
returned  when  refiuired."      1) .Sola  i>.  Asclun*,  supra,  u,    1. 
similar  decision    was   rendered  before   the  Code  by  Mr.  Jiistic_ 
]\[onk  in  the  case  of  Wliisliaw  u.  (jiilmnur,  supra,  n.  .51,  wluri 
the  receijit  was  in  the  form  of  a  lett/r,  with  the  words  ''  bein^  to 
u  loan,  subject  to  hAwj;  returned  when  demanded  "     The  groim 
taken  by  Mr.  Justice  Monk   was   that  tho  instrauii  nt,  altliou.-l 
signed  by  a  trader,  was  payable  to  a  non-trader,  and  appi-'aivdi. 
him  to  partake  more  of  the  character  of  a  civil  loan  tinui  ol'i 
promissory  note.      The    learneil  judge  added,  however,  that  h 
arrived  at  that  conclusion  '' with  considerable  hesitation." 

The  report   in  DeSola  i>.  Asclier  is  so  meagre  that  it  is  iiiipdji 
slble  to  make  out  upon  what  grounds  the  judges  in  appeal  ha: 
their  decision  ;   it  nii-rely  states  the  naked  i'act  that  the  judgiuiD 
of  the   court  below  was  continued.      Tlie  text,  however,  of  tli 
latter  is  fully  set  forth  in  the  reptu't,  and  shows  that  the  pica 
jirescription  applicable  to  promissory   notes  was  dismissiul,  " 
que  la  dette  dont   il  s'agit  est  d'une  nature   civile."      But  it 
not  essen  ial  to  the  validity  of  a  note  that  it  should  be  m  ide  b; 
twecn  traders  or    for   a    commiircial   consideration.       Tlu!  di: 
tinction  between  traders  and  non-tradt;rs,  which  is  to  be  foinul 
several  of  the  Codes  of  Europe,  has   long  ago  ceased  to  exist  i 
Quebec.      It   is  not  reproduced  in  the  Code  ;  but  even  if  it  li;i 
been,  it  is  entirely  removed  by  section  22  of  the  Act  :      "  Capacii 
to  incur  liability  as  a  party  to  a  bill  is  co-extensive  with  capacit 
to  contract."    Chalmers,  p.  55. 
Kxchnnge.  By  section  3,   a  bill   must  be  drawn   for  a  sum   certaiu 

money.  The  courts  of  several  of  the  provinces  have  held  tli;i 
bills  made  and  payable  in  Cmada,  "  with  exchange  on  N 
York  "  or  "•  on  Boston,"  are  invalid,  the  amount  being  rendeii; 
uncertain  by  the  uncertainty  of  exchange.  8upra,  n.  42.  Tli 
term  "  exchange  "  is  used  to  designate  the  market  value  of  luoiif 
in  one  country  to  be  delivered  in  another,  and  exchaniie  c1kiiil'4i  '■■"^'    v-»ci. 

1-17  ,        ,    /  ,  ,  •  11         •        c.      !■    "'^ ''-^P-''^^!  ot  tran 

V      \.  1         1  11    •     T^-       .        /^   .      «     •  ,  1        "!-' to  actually  mak 

or  a  note  made  and  payable  in  Kingston,  Out.,   "with  exeliaii^ 

on    New   York, "     Chief    Justice  Draper    said   in    Paliiur 

Farnestock,  U.  C,  9  C.  P.  174:  "I  rather  read   the  nolo  i 
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Form  and  Intkhi-uktation. 

a  pnmiiso   to  j)ay    in    KiiijxstfMi,   Out.,    »ucli  a  sum   of  nmnoy 

as  will  l)t'  ((|uivalcMit  to  £12  17s.  in  Ni-w  York  ;  and  if  this 
li,'  till'  tnn'  !•(  adiiiij;.  tin;  instrument  ctniscs  to  have  certainty 
ill  amount,  tor  1  know  no  rule  hy  which  it  can  he  said  with  cir- 
laiiity  six  Uionths  hd'orchand  what  will  he  the  rate  ot'exch  iii^o 
nil  11  '_:ivin  <l;iy  in  N«'w  York.  The  l{rd  sec.  of  the  12  Vic,  ch. 
Iii,  jii'ovides  a  mode  I'nr  the  aseertainini.;  of  the  rate  of  exchan^t! 
ill  case  o  ills  or  notes  protesteil  and  rrfiiriini  for  uon-payn»ent ; 
Imt  iliat  apiilies  only  aft'  r  dishnnor,  and  the  rate  is  to  be  fixed. 

1  apiireluMid,  on  the  return  of  the  bill  or  note I  am  afraid 

this  decision  will  '/iw  rise  to  troubh'  and  di.siiijMtintnient  anioni:; 
odimiiercial  men  who  have  ado])t(Ml  ^\\^^  system  of  nivinj^- and  tak- 
iii.Mintes  ot"  hand  in  this  form,  iukI  I  have  therefore,  before  pro- 
iintiiiciii^  it,  coiisidi'red  attentively  wlu'ther  a  contrary  conclusion 
cmild  he  maintained  on  the  authorities.  1  Inive  .searched  amniii» 
til'' American  decisions,  as  I  thought  not  improbable  a  similar 
caM'  had  arisen  there.  I  have  found  ouly  one,  but  it  is  preci.sely 
ko  th  present  case,  and  the  Court  there  held  it  was  not  a  nt\i;,o- 
lialilc  jiromissory  not.'.  " 

Tiiis  doctrine  is  severely  critici.sel  by  Tiedeman,  in  his  recent 
wiiikdii  ihelaw  of  Commercial  l'ai)or,  when;  all  the  decisions  y>>'t» 
ami  con  are  to  be  found  collected.  At  2S(f,  l\e  says  :  "  The 
rati' of  exchaniie  between  two  places  is  tletermined  by  the  rela- 
tive demand  for  money  in  those  places,  and  it  can  be  ascertained 
Ia' any  one  desiriui;'  to  know,  by  inipiirinn'  in  banking;' circles- 
The  practical  effect  of  a  bill  or  ntite,  payabh;  in  one  place  with 
current  e\c!ianji'e  on  another  place,  is  the  same  at  least  as  to  the 
jilrtinitivene.ss  of  he  sum,  as  a  m)te  or  bill  drawn  in  one  })lace 
and  payable  in  another  place.  For,  in  the  latter  case,  the  maker 
rilrawee  nm.st  pay  the  full  sum  mentioned  in  the  latter  place, 
and  therefore  he  pays  the  current  exclianj,e.  In  both  ca.ses,  the 
spi'iise  oi'  securing  money  in  the  latter  place  falls  on  the  maker 
(T  drawee,  at'.d  the  only  difference  between  the  two  cases  is  that 
ill  the  former  case  the  maki'r  or  drawee  is  only  obliued  to  pay 
llio  t!xp>!nse  of  transferrinu;  it  to  another  place,  instead  of  hav- 
'^'^ ""  ill'.'  to  actually  make  payment  in  the  latter  place.  It  would  seem 
^^  that  whatever  uncertainty  as  to  the  amount  to  be  paid  did  exist 
"'^"^  ill  such  a  bill  or  not^',  it  would  not  be  sufficient  to  affect  the 
Kite  ■figiifj.  ^ij-  ^^Ij^,    arties  to  any  material  deeree.  " 
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TlIK   l^ILLS  OF  ExciLVNdK  AcT,  1890. 


J^  3.  Tlio  Eiiiilif  li  jurisprudftioi^  hcciiis  to  ^  upport  this  view,  and  at 

pajj;i!  2'A,  Cliiilmcrs  (jiiotcs  with  appnthatioii  a  case  wliero  a  IjIH, 
''  p;iyabU!  in  Paris  or  liondon,  at  the  ehoiee  of  the  holder,  accord- 
inj;  t(»  the  course  of  cxclianm'  ujion  I'aris,  "  was  deehired  valid. 
Tcdlard  r.  Ilcrri.'s,  3  M.  6i  V.  '.Hi').     See  also  1  Rand(dpii.  J^  200. 

The  Aet  has  settled  the  point  in  favor  of  the  valiility  of  tlic 
instriinient.  Section  1)  says  that  "  the  sum  payahlt!  by  a  hill  i.i 
a  sum  certain  within  tiie  meanin<j;  of  this  Aet,  althouiih  it  i.< 
required  to  be  paid  Qt)  accordin;^  to  an  indicated  rate  of 
cxchanj;e,  or  according;  to  a  rate  of  exchanji;e  to  be  asccrtaiiid 
as  directed  by  the  bill.  " 

Whi-rea  bill  is  drawn  out  of,  but  payable  in  Canada,  and  tlii' 
sum  j»ayable  is  not  expressed  in  the  currency  of  (^'auada,  Hectioii 
71,  siil)-section  (</),  declares  that  "the  aiuount  shall,  in  the 
absence  of  some  express  stipulation,  be  calculati'd  according;  tn 
the  rateof  exchaniie  forsiu;ht  drafts  at  the  place  of  payment  on 
the  day  the  bill  is  payable." 

If  a  bill  be  dishonored  abroad  re-exchange  is  also  due.  Sw 
section  57. 

These  provisions  apply  to  notes  as  well  as  to  bills.  Sect.  88. 

UndtT  the  French  Code  and  oth(>r  European  Codes,  a  bill  of 
exchange  must  be  payable  in  a  place  diffrent  to  that  in  which  it 
is  made,  or  that  what  is  t 'rmtnl  A/,  remise  de  />/(ice  en  pin  cc  ha 
strictly  observed.    Such  was  undoubtedly  the  old  law  of  Franco, 
which    prevailed  for  a   long  time   in    the  Province  of  Quebec. 
The  law  of  England  is  difl'erent,  and  in   all  countries  goveriiiil 
by  that  law,  a  bill  drawn  and  payable  in  the  same  place  is  viilii 
From  tinje    immemorial  before    the  promulgation  of  the  QuebcCj 
Code,   our    merchants    had    adopted  and  followed   the    Englis 
custom,  which    was   sanctioned    by  the    Civil  Code,  la   nmi> 
de  place  en  place  not  being  mentioned  as  an  essential  to  a  bil 
of  exchange.  (\   C,  Art.  2280.      The  only  practical  distinction 
between    a  bill   payable  at  the   place  where   drawn   and   a  bil 
pjiyable  at  another  is,  that  the  bank  discounting  it  may  charp' 
in  addition  to  the  usual  discount,  an  extra  commission  specilic 
in  sections  82  and  88  of  the  Hank  Act. 
Lnngunge.  A  bill  may  be  drawn  in  any  language.     In  New  Zealuml, 

where  the  English  Act  was  adopted  in  1883,  section  90  provide 
that  a  bill  signed  by  an  aboriginal  native,  not  in  his  own  hiii 
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FoKM   AND   InTEKI'KETATION. 

:nai;(*  calk'tl  "  ^loori,  "  is  null  and  voiil  as  ii'jainst  him,  uiiIchs        §  3. 
'lull'  b(i  tluTcdii  a  traii,«latioii  (tt'tlit-  in.'^fruint'iit  in  tliiit  laii^ua;;'c, 
:m(1  'liily  iutirprctrd. 

■>|irt'ial  provisions  rosprctinLi;   noti'S  intontlcd   to       rcnlatc  asHmk  notesi. 

mop 'V,  or  to  bo  ii.si'd  us  a  substitute  formoncy,  will  bo  round  in 

_ili('  iH'W  Mankind;  Act   passod  durinii;  the  last  session  of  the  J'ar- 

iauu'iit  of  Canada,  to  conio  into  force  on  the  1st  July,  1^91,  ").'{ 

Vict.,  c.  ii\.     Such  noti!  issuo<l  by  any  person  except  a  chartered 

.;uik  is  not  however  dielared  invalid,  but  the  per.'<on  issuinji'  the 

.auie  incurs  a  penalty  of  four  hundred  dcdhirs.     Sect.  (10,  par.  1. 

The  intention  to  pass  any  instruiuent  as  money  shall  be  pre- 

timed,  if  it  is  made  lor  the  payment  of  a  ,>«um  less  than  twenty 

iiijliirs,  and  is  jiayable  to  l)earer,  at   si<^ht  or  on   di'iuand,  or  at 

Issthan  thirty  days,     llowi'ver,  a  che(iue  on  a  chartered  bank, 

r  a  note,  or  bill,   may  be  delivered   by  tiie  maker  to  his  iinme- 

liate  creditor,  jirovided  it  is  not  designed  to  circulate  as  money 

ras  a  substitute  for  money.     Section  (»((,  jiar.  2. 

A  chartered  bank  may  issue  notes  payable  to  bearer  on  demand 

aiul  intendeil  for  circulation;   but  such   notes  shall  not  be  for  a 

nm  less  than  five  dollars,  or  for  any  sum  which  is  not  a  multiple 

flive  dollars,  and  the  total  amount  of  such  notes   in  circulation 

it  any  time   shall  not  ''.\(;eed  the  amount  of  the  unimjtaired  ))aid 

(Capital  of  the  bank.  Section  51.     The  toial  aniniint  of  bank 

tes  in  circulation  at  the  present  time  is  ^.■•2,71Sj;{(»;>. 

A  bank  shall  not  pledi;e,  assign,  or  hypotliecate  its  notes  ;   and 

I  advance  or  loan  made  on  the  security  of  the  notes  of  a  bank 

>L;ill  be  recoverable  from  the  bank  or  its  assets.     Section  52. 

The  payment  of  liank  notes  in  circulation  constitutes  the  first 

aruo  upon   the  as.sets  of  the  bank    in  ca,sc   of  its  insolvency. 

Sition  ihl. 

Stetion  55  says: — "The  bank  shall  make  such  arrangements 

:>  are  necessary  to  ensure  the  circulation   at  par,   in  any  and 

vtry  part  of  Canada,  (d' all  notes  issued  or  re-issued  by  it  and 

iitfiided  for  circulation  ;  and  towards  this  purpose  the  bank 

'iiall  establish  agencies  for  the   redemption   and  payment  of  its 

!i"t;s  at  the  cities  of  Halifax,  St.  John,  ( 'harlottetown,  Montreal, 

Tonmto,  Winnipeg   and  Victoria,   and  at  sucli  other   jilaces  as 

iv,  from  time  to  time,  designated  by  the  Treasury  Board.  " 

Section  57  : — "  The  bank,  when  making  any  payment,  shall, 
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The  r.ii.i-s  OF  ExciiAN<ir.  Act,  1800. 

on  till'  rKjUcst  cf  tlic  jkixhi  to  whom  tlu' payniciit  is  to  he  iikkI, 
pay  tho  siiUR',  or  surli  part  tin  rint",  not  cxccodiim'  one  liuinliv 
dollars,  as  such  piTsoii  rftiucsts,  in  Doiiiinion  nok'S  for  oim,  twn 
or  lt»ur  dollars  each,  at  tho  njitidii  of  sucli  person.  " 

Notes  intended  for  circulation  j'nr  less  than  live  dollars  o;i 
ouly  lie  is>ued  l>y  the  (jovernmeiit  oi'  (':inada,  under  '"  An  Ai 
Eespeetinf;-  J)ouiinion  Notes,"  Can.  !iev.  Stat.,  e.  111.  'i'h 
redeiiiption  of  these  notes  is  i:uaranteed  hy  a  deposit  made  wit 
the  Minister  of  Fi.anee,  in  unld  and  Canada  securities  i:u;ii' 
toed  by  the  (Jnvernment  nf  (he  I  nited  Kiiiiidom,  e(|ual  to  m 
than  twenty-ti .' >  percent,  of  tiie  amount.  At  least,  tiftiei 
cvnt.  of  this  percentage  must  he  held  in  liitld.  The  remainiiii 
8eventy-tive  per  cent,  are  .secured  hy  J)ominion  delx-ntiires,  is>u 
hy  authority  of  Parliament.  These  notes  coustituti'  legal  teiulct 
So  far  the  iVmiinion  Cioverniiient  have  issued  notes  tiir  one,  t\ 
and  four  doUais,  and  also  fur  tifty,  one  iiandred.  and  one  ilm 
sand  dollar;'  and  also  fractional  notes  for  li.'iets.  and  5(tct-.  enm 
nioidy   calleil    "  shinjihvster.s.  "     The  total  issui-  ontsiandiim  i 

si.'j.T.'UJ.rx;;. 

4.  All  inland  bill  is  a  bill  wiiicli  is  or  on  lli 
tat'C  of  it  pnrpovts  to  l)e,  (a)  l)otli  drawp.  iiiul  [),iv 
able  within  Canada,  or  (//)  drawn  within  Canad; 
upon  .some  person  resident  therein.  Any  otlu' 
bill  is  a  ibreign  bill.  0) 

(^2)  Unless  tiie  contrary  appears  on  the  lac*' n 
the  bill,  the  holder  may  treat  it  as  an  inhiiid  liil 

♦">.  A  bill  niav  be  tlrawn  i)a\able  to.  or  to  tli 
order  oi',  the  drawer  oi'  it  may  be  drawn  payaM 
to,  or  to  the  order  of,  the  drawee  ; 

(2)  Whore  in  a  bill  drawer  and  drawee  are  lli 
same  person,  or  where  the  drawee  is  a  (ictitioii 
person  or  u  person  not  having  capacity  to  contract 
the  holder  may  treat  the  iiistriiinent.  at  his  option 

See  section  71. 


either  tis  a  b 
note. 

See  section  s. 

1.  Wiien  the  -ai 
■irauer  and  ili'aivet 
iruiiMiit  i.»  iKii  a  I 
liie  two  I'apn  '  i--. 
Williams,  '1>  .\\i\. 
■]M:  Kiini-  r.  lla- 
!,  17.");  Ximes,  2;! 
ii!i  ciled  in  IJcilarri 

2  .\  linn  ciMcit 
Li'iilnii  liouM'  lira 
IMI  it  as  ii  note  n 
it'  it  lie  iioi  p 
Liliiloii  lioii-e  i-  i 
FaiivlnM/'.  (»,i:deii 
',  t'.,  :!  A  pp.  Ca.-^. 

.:  A.dnin-a  liill 
■'■-'111.  'fiie  hclije 
i|iiiive  preseiitnu 
Niirk.  2-J:! 

4.  Tlie  direeldi's  ( 
ilie  I'oiiipany,  ad 
ii'^  a  ip't"  liv  the  ( 

■.,  :i  c.l!.  .Vt(. 

'>.  Hills  drawn  liv 
li ■fi'. Ill'  (III  I nc  imi'i 
"iliT,  as  1  111  Is  ur  IK 

;i. 

(»•  The  dra^ 

tidicated  in  a 
(2;  A  bill  n 
niwees,  whet 
11  oi'dcr  ad  Ire 
ivo.  or  to  tw(j 
ut  a  bill  ofe.K 

■'>' '  -■'  'linns  .'!,  ')  id 

1.  Iii-triitneiit  in  t 
Mtr-  an  ueeeptaiii'e 
:iii  aeeeptiir.  He 
vii.  Ills,  '.)  Kxeh.  I 
I'll'  ii'^.  1  I'linipii. 
".  cV  U.C.C.  jl' 


uiiilni 

\i,  tWii 

All  A,' 
.  'i'h 
dt'  wit 
Li'uiiran 

I 'I'll    pL'l 

iiainiii! 

ti'iulfl 

nit',  t\v 

(_'    tin  111 

t-.  I'l'iii 
Kliiii:' 


)il   III 

iiu;i(l;l 
otlu' 

.1  l)il 

to  til 

LVilij! 


FOKM   AND   iNTKUriJETATION. 

eitlior  iis  a  l)ill  of  exchange  or  as  a  promissory 

note, 

Sff  section  S. 

I,  Wiicii  llif  -ainc  pcr-iin  n'prt'«('iits  iwo  j)!U'ti('<  to  ii  iiill,  r.  //..iis 

;;iu('r  and  ilraui'c,  iliawci'  aiiu  iiavcc,  ur  drawn'  and  payi'c,  ihc  m-- 

riiiiM'Mt    i>   mil  a  hill  of  cxchanjic   until  it.  is  >iLrn('d  and  ili'livercd  in 

llii' two  capa   ■  '('.-.     ll<iM>\V(irlh  r.  Hunter,  Id  H.  iV  (".   ll!i;    Wiile  c. 

\Villiinns,-2>  Am.  U.'JIU;  11.  r.  I!a.llelt,'2   M.  cV  K.i'.CL';  I    l!aml..l|.h 

11;  I'lnni-  /•.  lla<tiii^'<.N.J{.,  I  A     istj ;  ('a>s.  1st  Mav,  ls(l!t.  S.  Isiilt, 

.i:,');    Nimes,  2:ird   June,   i^i'J!*;  T.Mil..u.<e,    :!rd    lieec  iuIkt,    Hli'.t, 

ii  cited  in  Hetliiri'ide,  vol.  I,  p.  JIll.     St c  notes  nnder  section  '.]. 

2    A   liiiii    ci'irii's  on    Inisiness     in     liOiMloti  and   Idvei'pool.     The 

Li'idon    hou-e  draw  a  hill  on  the  {.isfrpool  hou<e.     'I'lie  holder  may 

Mt  it   II-  a  note  maije  hy  the    London  hou~e    payaiile  in  Li\t'r|iool  ; 

iiii|  it'  It    he    not    paid,  the  omis-ii.n  to  i:ive  notice  of  dishonor  to  the 

Liinlon   lioii-e   i>  immaterial.     MiHer  r.  Thomson,  .'>  .Nl.  A:  (Ir.  .'iTti; 

Fiiinhild  c   Oi^deii-hiirLr  itailwav   Co.,  l.'i  X.V  .  .'>.'!7  ;  Willaiis  r.  A\  ers 

I  v.,  ■:,  App.  Vil^.  l;;:!;   Uoueii,'2(»th  Au-u.M,  is  If),  ,1.  I'.  ISlC,  p.".||!l. 

:i.  A.  ilniw- a  liill  on  l>.  imd   ne^idiinies  it    away;  1!.    is  n  lirtitioiis 

r-cin.     'I'he  holder  may  treat  the  hill  a- a  note  made  hy  A.    lie  neeij 

ii|irove  pit  seiitment  or  give  notice  ot'tlishoiitii'.     Smith  r.  lUllamv, 

iSliirk.  'li:\ 

4.  The  ilireetors  of  a  Joint  stoclc  company  tjraw  a  hill  in  the  iiiiiiiO 
liie  company,  iiddre-^seil  '*  'J'o  the  ("a>liier."'  The  holder  may  treat 
;i- a  not"  hv  the  coiiipanv.      Allen  r.  Sen,  Fire  and  liife  Assurance 

..,:i  ('.!!.  .V:  I. 
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§  e. 


.'i.  Hills  ilrawii  hy  an  iii^i'iit  or  otHcer  of  a  corpoi'iition  on  another 
li'iT.oi'  tni  the  corporation  itself,  may  he  treated,  at  I  he  opt  ion  ip|  the 
.Kr,  as  lulls  or  notes. 'J'aylur  c.  N'ewman,  77  Mo.  'I'u  ;  I  llandoiph, 


(»•  The  (IrtiAvee  must  he  named    or    otli'TW  ise  Dmwoo  t..  iie 
dicated  in  ;i  hill  with  rctisonahle  eei'tainty  ;         "•""''• 
(2;   A  hill  ma}'  l)e    iuhlre.sseil    to   two  or    niore  ||-,|„,r,. .,,,,. 
Iiiwvces,  whether   they  are    partners  or  not  ;  hut'""    "'•'""»»•'• 
iioith'r  ad  Iressed  lo  two  drawees  in  the  alternti- 
ive.  or  to  two  or  more    diawees  in  succession,  is 


-e  till 
itid 

tl'iU't 

ptioii 


A  a  hill  of  exchaui'e. 

^•r  .-'ft inns   '.'},  5   (lild  iil. 

1.  Instrument  in  the  fiinn  of  a  hill,  hut  addressed  tti  no  laie,  B, 
'ill'- an  acceptaiuH' tlu'i'oon  Thi-  is  init  a  lull,  and  15.  is  not  liahle 
■iiii  acceptor,  lie  is  perhap-  liiihle  a-  the  maker  of  a  note.  I'eltt  r. 
viii  l,|s,  il  \']\vh.  H(l.  and  11  I'^xch.  lis,  \]\.  Ch.;  Siiult  leworth  /•. 
•|ilirn-,  1  ("aniph  4(17  ;  .Vllan  r.  .Mawson,  I  ihiil.  1  i,"  ;  it.  r.  Hunter. 
>".  A   R-CCal'      See  su(ira  section  ;{,  nil.  II,    10,  and  ilJ.     Inluij 


20 


§  7. 


Tin;  Bills  of  Exchange  Act,  1890. 

2.  [ri>tnuii(iit  ill   the  form  of  a  bill  jiayable  to  drawer's   order,  nf 
L'oiilaiiiiiii:  tlic    naiiif    of  a  draut'i',    but     t'.\j)resscil    to   be   |iav„ 
"at  No.  1   I'nion  Strt'i't,  LoihloM."  1}.,  wlio  live- tbrrc,  acceiii- it.   T 
is    a  bill,   and    H.    is   liabio  as   ari'ejttor.     Ibid.  ;  Edi>  r.  Hurv,  (i  15 
C.  -i;;:!.     Sw  supra,  n.  1. 

;!.  Jii'-triiiuciit  in  tln' form  of  a  bill.  Wlit'rc  tlic  address  toll, 
drawee  should  In',  are  the  words  "  <i(  Messrs.  15.  ».V  ("o."'  This  i,«  a  li 
addii'.~>((l  to  IJ.  iV  Co.     Gray  r.  Mdner,  <^  Tamil.  731). 

4.  A  bill  addre-seil  to"  Steamer   norrance  and   owners  "lieldsiitl 
cieiil.   .Mabama  ("oal  Mining  Co.  r.  IJralnard,  .W)  Ala.,  17*!. 

o.   All  aeceiilanee  by    a  tirm  in    its  right  name  of  a  bill  drawn  uii 
in  a  w  loiiir  name  is  good.  Lloyd  r.  Asliby,  2   IL  tit  A.  -.'L 

(1.  A  bill  directeil  to  A.,  "  or  in  his    abseiiee  to  H.,  *'    and  accciiii*  j         , 
by  A.,  is  valid.  1  Kandolph  202.     Ulherwi.-e  under  section  (I,  siii,-,-J  "^  "''^'^'r  to  giVi; 


lA  Q  B.:_|7r.;  w 

ye  section  7,  sub-- 

.").  A  bill  payable 
-vdiil  for  uneerlaii 
r  N'iish,2'JL.  J.   t 

(i.  E.Ktrinsic  ev 
i[ii-iiiinied,  or  wliei 
(I,  H.  21.  Kx   Cli 
.liiiri'ell,  2  .Slarlv 

7.  Thii-,  a  note 
:••.!.  S.  .V  Co.," 
niileiico  that  tliev 

I;  :•  Ca.  S.C.K:  1 


lion 


Cortniiity  r"- 
quiri'J  a.<  lo 


If  ]i:iy,ili|i'  to 
two  iir  iiioro 
jiiiyt'i's,  iir  to 
liiililer  of 
oflko. 


If  piyco  is 
110li-c.\i;-tiii;'. 


''   "'■  ''"■  '^'•'  %LMit*  fictitious    J) 

T.  Whoro  ji  bill  is   not  p.avable  to   bearer,  i],*""'"'   '   '^  •'    '•" 

^     "    ,  .  l('"Uiitru's  imnish  ; 


payee   niiist    be  named   or   otherwise    indicate 
therein  with  reasona'ole  certainty  ; 

(2j  A  bill  may  be  made  pay  a  .»  to  two  or  iiior 
l)ayees  jointly,  or  it  may  be  mtide  payabh?  in 
altei'iiiitive  to  one  ol  two.  or  one  or  some  of  seve 
ral  p;iyees.  A  bill  nniy  also  j)e  made  payable  t 
the  holder  of  an  olliee  ibr  the  time  beinu"; 

(.'))  Where  the  ])a\  ee  is  a  (ictitions  or  non  e.\i^ 
ing  person,  the  bill  may  be  treated  as  jjiiyab 
to  bearer. 

See  >eelioii  20. 

1.  The  faet  that  a  note  is  payidile  to  a  (ietitioiis  jiorsori  do<-  i 
render  it  negoliable  any  more  than  if  the  payee  were  a  real  pei-i 
Williams  c' \o.\on,  L'.'C,  log.  15.  2:)',t.  liy"  seetion  7,  .-i;b.  .;,  ,: 
jiayabli'  lo  bearer. 

2.  Held,  that  by  "  lietilioiis  "  is  meant  "etitioiis  to  the  KiimuN. 
of  the  jiail\'  Min;:ht  lo  be  eharired  upon  a  bill.  \'agl;ano  r.  l!;iiik 
England,   2;i  g.  li.l».  2b'l  ;  .")S'L.  .1.  Q.  15.  :\;r,. 

.'{.    A  promissory   note  made   lo  C.  ami   I),  jointly    was  indoi-ol 
C.  alone  to  J),  and  by  1>.  lo  A.   Held,  ihal  15.  wa<  liabb  a-  ii.  ii  ;  i  i.;i 
eouldnot  set  upasu  det'ence  to  an  action  by  .A.  that  D.  had  iioi  j.i 
in  the  indorsement.     Tlinrgar  i\  Clarke,  2  Kerr  .'570. 

Sf:nil>l". — That  A.  could  not  liave  maintained  an  action  again-i 
maker  of  ihe  nolo  witlioiii  proving  that  C.  had  authority  to  indiTH, 

4.  A  promise  payable  "  to  Klia-^  S.  l{eed  or  John  Eraser,  hi-  •: 
liian."  was  held  not  to  be  a  note.  Heed  r.  l\eed,  C  (".,  II  Q.  15.  2ii; 
iilsoljlaiikcnhagcn  c-  Uliiiideil,  2  B.  A  Aid.  417  ;  Holmes  f.  Jacijiu- 


V 
Djiiy  lie  a  oriiiic  u 

iavaliilati;  the  bill  i 
Bi'thirridc,  p.  ITS' 
.titious  payee  w 
lit  the  hit T  cases 
lU'iits  as  far  as  jk 
k'ted  ill  .Millet  z,'.  C 
ni.  Ml')!);   ant 

J.Q.  \i.  :\:u  issii 

!  •  iTiilised,  when 
Eicliiiid,  bills  bca 
til'.'  amount  ofiieai 
■iii'l  7  id"  the  Act,  f 

10  validity  oT  tin 
(I'urse  ;  their  jirest' 
i"  tar  as  lie  is  com 
'I'llislioiior  ill  cert; 
\  liill  payable  to  a 
i>  payable  to  bi-aiv 
aceonliiig  to  Clia 
[«'i'Iia]»s  new  law. 

The  signature  o 
be  (list-  iguislied  IV 
tiiiiii  the  forged  s 
"IjjiTtion  in   the    m 


ptlVci 

it.  'Tl, 


■«    to  I 

-  is  a  hi 
fill  sntli 

WIl  Ull 


SuIj-n- 


r,  tl 
iciiK'i 

jiior 
ill  t 
"  sevel 
ble  t 

exi- 

i\  abl 


. .;,  .1 

liiwllil 

l>:iiik 

:  -ri.:i! 
i.t  j.'i;.' 

liii-l  ll 

liliiM-. 

lis  i;i: 

2ii; 

line-. 


Form  and  Inteupretation. 

1. 1  Q   1?.  ;]7(i ;  Watson    v.  Evuns,  :V2  L.  J.  Ex.  i;5T  i  1  Raiidulpli  2.'!").         ^  7. 


21 


Srt'  scriid!!  7,  siili-seot.  2. 
").  A  liili  |>iiyulile  to  tlie    "  troii-urcr  f'orllie  tiiiio  lioitiii '"  nt' a 


;i''ty 

•,  ti  H. ;   j.viiiil  i'(ir  unci'i'taiutv.  Cowio  c  Stcrliiiu',  (>  K.  A  B.  ll.'!.'!,  Iv\.  Cli.;  Yuli'S 
i  X;ish,  2'J  L.  J.   C.  'P.  :U)(;.  UlluTwisi'  l.y  ~fctii.ii  7,  .-uh-seot.  2. 

(i.  E.Ktriiisic  cvicltMuti'    is  a'lims.-iiik'  to  iiictitifv  the  payi'c  when 

'iihiiaiiioil,  oi'  wlu'ii  iloscribc'd   iiv  iIcsct' ptioii  oiilv.     Snares  r.  (ihii, 

II,  1^.  21.   Ex    Ch.;    II. -lines  r."  .huMiues,  I..  II., 'l  Q.  15.  ;{7i;  ;    Wi'llis 

r.  liairett,  2  SlarU  21» ;  Jaeul.s  r.  IJeiis.-n,  ;i!t  Maine  l;!2.     Sect.  .■{2. 

.  Thus,  a  note  niaije  |)ayal>le  i-y  mistaUe  to  ".I.S.it  Son,"  insteail 

.1.  S.  iV:  Co.,"  may  lie  sneil   npon  iiy  .1.   S.   A'  Co.,  liiere  iiein^ 

■nee  that  th(>v  were  the  pavees.     Souther  o.  Wallace,  21)  X.S.It. 

W;  :>  Ca.  S.C.U."  210;  12  L.  N.  II C. 


'Ml 


111  order  to  i^'ivo  a  fietitious  cvilit,  re:<ort  lias  been  liail  to  tl.e 
a«o  of  fictitious  parties,  especially  as  payees  or  indorsers.  0^ 
tmirst!  it  is  a  fraud  upon  the  pulilic,  which  the  laws  of  some 
I'HUiitries  punish  severely.  In  France,  hi  siijipoKition  dn  iiom 
miiy  he  a  crime  under  certain  circumstances,  but  it  dots  not 
invalidate  the  bill  in  the  hands  of  the  (Irrs  porteiir  dehonnc  fol.  1 
Bi'ihirride,  ]).  178,  n.  12S.  In  England,  the  insertion  of  a 
li'titions  payee  was  also  eonsidt'red  in  the  nature  of  a  I'rand, 
kit  the  lat'r  cases  show  a  dispo.siti<)n  to  recognize  tlies(!  instru- 
iiii'iits  as  far  as  possible.  All  tlu'  authorities  vyill  be  iiuind  eol- 
Lfti'd  in  Millet  z'.  Gibson,  decided  in  ITDl  by  the  House  of  Lords, 
1  II.  Bl.  !J()9;  and  also  in  Vagliuno  v.  Bank  of  England,  58  L. 
J.  Q.  13.  I}')"  1880.  The  extent  of  this  fraudulent  practice  may 
i"  ri';ilised,  wIk'h  it  is  considered  that  in  a  single  instance  in 
England,  bills  bearing  fictitious  names  IkkI  been  negotiated  to 
t!i"  amount  of  nearly  one  million  sti'rling  a  year.  13y  sections  ') 
iii'l  7  of  the  Act,  fictitious  persons  may  be  used  without  affecting 
ilio  v.didity  of  the  instrument  in  the  hands  of  a  holder  in  due 
(mu'se  ;  their  presence  in  a  bill  would  have  no  other  consc<(uenc.'s, 
;i>  far  as  lit;  is  concerned,  than  to  dispense  with  protest  and  notice 
'ifilisiionor  in  certain  cases  nuntioned  in  .sections  41,  4()  and  ')<•. 
A  liill  payable  to  .i  fictitituis  or  non existing  person  may  be  treated 
i'^  payable  to  bearer.  Section  7,  sub  sect.  ?>.  Tiiis  sub-section, 
lueording  to  Chalmers,  p.  11),  was  added  in  coiumittoo  and  i*^ 
lH'iiia])s  lu'w  law. 

Tlie  signature  of  a  real  '(lersoii  using  a  fictitious  name  must 
1)1'  (list"  iguished  from  the  signature  of  a  fictitious  person,  and  :<lso 
tioiii  tlui  forged  signature  of  a  real  person.  There  is  no  legal 
uljjoction  in  the   way  of  any  one  a.ssuming  a  )iame,  v.  n.     Jolm 


Fit'tilio  IS 
|iar;ics 


00 


The  Bills  of  Fachanoe  Act,  1800. 


^  8. 


f'rrtii'ui  liills 
vtiliil  liiil  iidt 
lu'i'iiliablc'. 


PllVillllo  to 

orilcr  cir 
bearer. 

To  bearer. 


To  order. 


Siiiitli  UKiy  traiU' uihUt  the  iKiiiii' of  "  The  ^Inntival  iMainifactur- 
iiit,'  C'diupaiiy,  "  and  siyu  a  l»ill  in  the  assumed  name.  Sottion 
2;{  (a). 

-*••  When  ii  bill  contains  words  proliiljitii^ 
transfer,  or  iiidiejitinji'  an  intention  tlii't  it  should 
not  1)0  transferable,  it  is  valid  as  between  the 
parties  thereto,  but  it  is  not  negotiable; 

(li)  A  negotialde  l:ill  nia\'  Ije  payable  either  to 
order  or  to  bearer; 

(3)  A  bill  is  |iayal)le  to  bearer  which  is  express- 
ed to  be  so  })ayable,  or  on  which  the  only  or  hist 
indorsement  is  an  indorsement  in  blank  ; 

(4)  A  bill  is  payable  to  order  which  is  express- 
ed to  be  so  payable,  or  which  is  expressed  to  lie 
payable  to  a  particnlar  [)erson.  and  does  not  coii- 
ttiin  words  prohibiting  transfer  or  indicating  an 
intention  that  it  should  not  be  ti'ansfei'aide  ; 

('))  Where  a  bill,  either  oriLiinally  or  by  indorse- 
ment, is  ex})ressed  to  be  payable  to  the  oi-der  ot 
a  sjjecilied  ])erson,  and  ndt  to  liim  or  liis  order,  it 
is  nevertheless  payable  to  him  or  his  order,  at 
liis  option. 

Sec  ."'(■('tidiis  ."{o  ami  il('i. 

1.  Where   a    liill  is   pjiyaMc   tn  liearer   or  iMdnr-e,]   in  LlniiK.  ii- 

lieiriilialiilily  to  lieiirer  i-^  imt  all'eeted  liy  a  -ill^'ecillelil  -jiecial  'umImI-i- 
JlKlil.  'I'he  Ivxeliatiu'e  ISilliU  r,  llie  (^leliec  liiillU,  .M.  I..  IL.IiS.  ('  111; 
AValker  r.  .Maclonaid.  2  H\cli.  .ViT  :  Smitli  r.  Clarke.  i>e!ike  -Jii.p; 
Clialiiiers  21.     ('liate.:i'l  liy  section  s,  siii) (;!i.   ;    -cet.  .'!,'i. 

2.  Het'ore  till'  .\et,  the  wor^l-  "or  orJer."  "  m  lieiiiei-,"  nr  tlii'ir 
(•<|iiiviileiil.  were  e->eiitial  to  iieLrotiiihilily  ('oi|Mpriitioii  ntthe  Touii- 
shin  ot  Toronto /•  .Meitride,  fC.  2!M,>.  |{.  l.",;  Iliiyniondr  .Mi.Mleinii. 
2:t  I'eiiii.  St  r)2'.>;  Whvte  /•  llrviinaii,  ;!l  id-  1  I.'! ;  Tniidl  Siale-  r 
While.  2  Hill  .".'.•:    i'liliihy  r.  \VeMley.2  Uilr.'.   N.C.  2.-.I. 

Sum  p.ivMi.ie.  !>.  The  sum  payable  by  a  bill  is  a  sum  certain 
within  the  meaning  of  this  Act,  altiiouiih  it  i^ 
re(p;iri'd  to  be  paid  : — 


0)itii>n  (if 
I>:Oee. 


(a)    With 
(A)    ]]y  si 

('■)  ny  s 

tli.M  up,)U  (I 
the  whnh'  s 

('/)    Ace  M- 
cliiUige    or  ; 

iiscertaineil 

(J)    AVhen 
words    and 
dvpancy    l)e 
tlu'  words  is 

(:;)    Wher 
with    intcre? 
|'r()\  ides,  in 
;;ll(l    if  the  hi 

Si'i'  -ei't  ioli  ;i.  Mil 

yV/i    .Sinn  inii/iili 

1.  A  hill  pavul 
Kr.iiiJi    U.K.   /•.    I 

I'  r.  .;:.2;  Somhei 

^    C.   U.  .V.IS;   i',,1 
L  11..  1    ('.    IV  :ii 

'.'Vcnilled. 

■1.  I':iyahl.'  '-in 
'  icviile  II.  i!es  ciiri 
;•'■  li'.l  -iilli.'leiit. 
'.'.'  ii  'te  1-  |i;iy;ili 
^^lillare  r.  .Solltlirl' 

;;    Where   hank 
.'"M   or  silver.   :in< 
F'l'niiiry,  IsT.'i.  I>. 
Mar-eiiles,  7th  No' 
!:'•!:  Ilej.  2<'.  L'friii. 

I  ;.    ii    II  ;    see  ruiil 

I.  When  a  lull 
'"■' es  <|iie  mil 

■■!'<  :  lilfsclllielil  f. 

*K;iiii.'r,   272,  and 

Till  J'lilli..  ini/   i 
t'l'liiin  : — 
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('(    With  interest;  ^  9- 

{!>)    By  stilted  instalineiits  ; 

(r)  ]]\  stilted  iiisiidiiKMits,  with  a  ])rovisi()n 
tli.M  lip.)!!  det'jiult  of  p.'wnieiit  of  any  iiistalnieiit 
tlir  wliole  sliall  become  due; 

('/)  Ace  H'diiig  to  an  indicated  rate  ol'  ex- 
cliaiiv*'  or  aecordinji'  to  a  rate  of  cxchapgc  to  be 
a^certaincil  as  directed  by  the  bill; 

(J)   Wlien     the    snin   |tayablc    is  expressed    in  Kis.r.'i.mK-y 
woi'ds    and   al"^o   in    liLiures,   aiid    thei-e    is  a    dis  n'.;,,,,'.!,  .',,„i 
civpnncy    between    the    t  wo.  the  sum  denoted  by '^'"^ '' 
llic  WiU'ds  is  theamoini^  payabh'; 

(:l)    Where    a   l)ill    is  expn*ssed   to  be  payabh*  lat.rest. 
wiih    intert'st,    nnless   tlie    instrnment  otherwise 
jii'e\ides.  interest    rnns  Irom  the  (Late  ol'tht'  bill, 
;in(l  il'  the  bill  is  nndated.  from  the  issne  thereoi". 

Scr  ^ecliiili  .'i,  nil.  .17  In    I'J.       Scr  ;i|mi  lioti'-   lll|.|cl'  -ri'dnli   '!,  |i.    1  I. 
T."    ■■^inii  jKii/dlili,  iril/i  iitlmsl.  In/  iiis/ii/nn  ii/s,  ilr, 

1.  .\    liill    |);iviilili'   ill    "  I   .  S.  cmi-cin-v  "  i-  miIhI.     Saint  StcplicM 

l!!;ii;rli    IM{.    /•.    Mliiik.  2    Ihiii.   l.;'.l:    (iivcrin \  r    Fnlrv.   I'.  ('..  •J2 

I'  !'.  :;.".j;  S.Millicr  r.  Wallurr.  2  \l  aii.l  ( V  T.  I- ;  1  C  I ,.  T.  .".liii ;  l!  Ca. 
^(•.  11.  .V.i-^;  !'Mllai-.I  <•.  Ilarn-.  :;  I!.  A-  IV  .:  l.'. ;  1  l.-.lilirl.| /•,  Sniitli, 
1.   II,.   1    (".    I'.  .".lU.      Thu^    M,.|li.-  r.  Weill    .  C.  C.,  :!(!  <^    M.  2.!,  ua-i 

'\(  I'llllcij. 

2.  I'avalilc     "ill     rlll'I'iiirN   "     liii'.lli-     "  !f'j.ll     riiri'i'iiry  "   ail'l     I'lih 

:  ici.itc  note-  riiriTiii  ai  liif  liiiic  of  ijic  i«<iir  (.r  inatiintv  nf  llic  iiill 
■•'v  i|.,|  .iiili.'H'iil.  l'"i\  r.  |)iii||i'\.  'Jil  .\ii.  Iil-^.  "  ('urrciicv, "  wlicii 
';ii  h.lf  1-  |ia\aiil<'  in  llic  I  iiii<  I  Siali'-^,  imaii-  I'.  S.  cin'rciii'V. 
Wiilhirc  r.  S.Miilicr.  it;  Ca.  S.  C.  II.  TIT. 

I!  WlitTc  liiiiik  Utile-;  art',  liy  law.  liL'al  Icii'ler-.  a  hill  |pa\alile  "in 
.'"M  111'  f^iivt'r.  aiiij  imi  ullierw  i-e, '"  faiinni  lie  enl'ipi'i'cil.  ("a-^.,  Ilih 
F. l.iMurv,  IsT.'i.  |).  T;!,  1.  ITT  ;  Ais,  I'-ivi  NnvemlnT.  I'^Ti,  I».  T2,"-',.".|  ; 
Miii-iillt'-,  Till  N'nveiiilKT,  l»Tl.  I».  Tl,  ■>,  12'' ;  .I'lnipc  I'eliier,  Is  An. 
IM:  \Uj.  2t;  irerni.  An.  lit,  S  7.2,  Hull  ;  (nllH-rl  -nr  Sirey,  ('.  C,  .\rl. 

;i:;.   ii.'.l;    s.'e  .■ulilia,   Me(i 1   C.  S||ii|< ,  ."i  I    lll.-|(IS. 

I    \\  hen   a   I'lll   i-^  |>a\alilc  in  li'ici-j;!!  enri'eiiry .  il-  \aliii'  mi  ihe  ilav 

It. (is  (llic  niii»l  l:<>\  cin.      Ii"iic|iie|ie  r.  Ovrti.i.mii,  I..  i{  ,  111  (i.\i. 

yi:<:  IhrselilieM  c.  Sinitli.  I,.K..  1  C.I'.  ;{.-.:!;  seeal-n  Da  Ccsta  r.  Cole, 
."•kiMii.T,   '2T2,  aii'l  .•Jeeliiiii  ")7,  -iili-«ei'.  (/»).  aiil  -iri.  71.  -nl' (</;. 

Till    t'liHi..'  in;/    iiistritiiK  iilii    Kif    mrdliil,  n.f    iml  In  i  it;/   fur  sums 
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§   9.  •'••   An  onlor  to  jiay  ('.    "  llOO,  iiiid  all  ntlicr  sums  wliiuli  iiiiiy  lie 

'  drte  f«i  hiiti."     Siiiitli'i".  Ni-litiii^'ale,  'J  Stark.   275. 

(J.  Or  an   (UnIit  tu  pay   ('.   "  l!ic  pi'dcccils   dl  a  >lii|iim'iil  df  ;:ii(iil- 

viiliie   JL.'2,0(.HI,  cuMsi^.MR'd  l)V  nic  to  vmi.  "'     Jdiu's  r.  Siinp-'dn,  2  15.  it 

C.  :!1,S. 

7.  Or  an  unK'i'  td  jiay  C.  "  tlii'  lialancc  duo  Id  nu-  f'di-  Imililing  the 
BapUst  C'dlli'La'  Cliiipi'l."     Crowfudt  i\  Giirncy,  !»  Uinn'.  :!72, 

Oraprnini-c  to  pay  C.  "  X'KK)  and  lluMli'MiandsdfllioSick  Club." 


Bdltun  r.  Uii-dak',  1  15.  k  Ad.  (il!) 

1).  Or  "  i'ldO,  and  all  tinos  accurdin''  td  riili'."    Avrcv  r.  Fcarnsiiit- 
4  M.  A;  W.  Kis.  "      ' 

10.  Hill  fdr   ilOO   payalilc  liy   "  instalnii  ,ts,"  nut  spccit'yinjr  date 
oranidniits.     Mdllati  c.Kdward^,  C.  A:  M.  ;>7  I. 

11.  Mill  fur  t'KKI   payaiilc  *' liy  ten  cipiai  instaltncnts  pavaMc,  ct 
all  insialniunts  lu  ct-'a.-c  on 


he 'dial h  ut'  X."     Wurlcv  i\  \\ 


irrisun, 


( >ii  r. 


A.  A:  K.  (lill). 

T/n- Jiil/iiiriiiij  arc  rulid  :  — 

12.   i?ill  fdr  XlOd.  paval.lc  "  with  law  rulinlerc'st."     W'urinini!! 
Kiuly  2;;  L.  .1.  0.  |{.  17. 

1."!.  liill  t'dr  X'KMI,  payalilc  liy  lud  ('(pial  inst;dni(  iits  due  l-i 
January  and  1st  July.     CarlitdU  r.  Ki'Ui'ally,  12  .M.  k  W.  l.'!!!. 

II.  Hill  f'(jr  llod,  dr  1,(100  t'rancs,  payable  at  "exchange  us  per 
lii-t  inildr.-emcnl."'     ('Iialiner<,  211. 

l."».  Hill  fdr  L'lOO,  '' ]iayalil('  in  Pari- dr  I-dnddn.at  the  elidico  if 
the  lidlder,  aeedrdini:' td  ihe edui'~e  df  e.\(  haiiiie  n|idn  I'aris."  llirscL 
field  /•.  Smith,  L.  i;.'.  1  (".  1'.  ;!l(l. 

l(i.  A  iidle  payalile  liy  instulments  isyet  nei.Mtiahle.  Days  of  graO'' 
ai'c  alldwed  nn  eaeli  instalment  Orridge  r.  Sherhnrne,  11  M.  A  W. 
:{71i  Carlun  v.  Keneuly,  12  ilii.l.  li'.i);  Oaskin  i\  l)a\is,  2  Farid  V.  2"Jl. 

17.  A  hill  is  draw  n,  "  Pay  to  the  drtlerof  (".  twdhundi'ed  pdunds." 
In  the   margin   is   snpi.'rscrlh(Ml    l.'2oO.     This  i>  a  hill  fdr  .t'200  only. 


feanndersdii  v-  Pipers,  .") 


Hin.'.  X.  (".  I 


IS.  Hill  oil  sutlieient  stamp  fdi'^diic  hundred  ponnds,"  w  ith  i' I II  in 
tiie  maririii.     The  sum  payahle  is  fldO.    Gai  lard  r.  I.fw  is,  10  Q.  H.  D. 

.•JO,  :{4,  :i.j. 

ID.  A  hill  i- drawn,"  Pav  (d  thedi'derdf(\  one  hundred."  Iiitlie 
margin  is  inserted  i.  100.  'This  is  a  hill  fdriJlOO.  It.  l\  Ellidt,  1 
L.'ueh,  ('.  (\  17.-.. 

20.   Hill  in  the  fcirin,  "  Pay  td  my  order  twenty-live   pound-,  ten 


sliilliie. 


.'i  C.  iV^P.  4S8. 


This  is  sullirient  as  a  hill  tor  1'2").  lUs.    Phipps  v.  Tun 


lUT, 


21 .  The  wdrd  ''  ddllars  "  iiiiiy  lie  supplied  hy  pai'dl  if  it  lie  clear  tliat 
such  wa-  rill'  wdiil  intended,  and  that  it  was  omitted  hv  mistake. 
H.urdsley  r    Hill,  (il  III.  W'yh 

Ti.  If  a  hill  ran  simply,"  Pay  to  my  order  t' ,''  evidence  woiiMbe 

inadmissihle  to  show  the  siiin  for  which  it  was  intended  ic.  lie  dr.iwn. 


Aorwicli 
X.  C.4;!l. 


Hank  r.  Ilvde,  l;{  Con.  271);   Sannd 


er.-on  r.  Pi| 


•r,  J)  liiii 


Hin: 


2:{.  But  in  the  latter  case  the  hiank  mav  he  HUcd.  Seo  section 
20;  Collisr.  Kinniett,l  II.Hl.;ii;{;  Russell /•'.  l.amrsiair.  2  Dong.")!!; 
Mulloy  c.  Delves,  7  Hing,    N.  C.  42s  ;  1  Uandul[)h  l.'iGlIi'J. 


21    Hill  for  L". 

iTiie  -^11111  payahh' 

R     2').  15.  make 

Kvciii'  alter  his  dea 

'(■.  (iieeliwell,    Kt 

,Str  also  lte(p,  otl 

y,.  hill  payuhl 

Ithfliist  day  dfiht 

10.  A  hi 

{n)  Wliic 
(k'liiiuul,  or 

{!>)  Ill  V 
[expressed  ; 

(2)  Wliei 
lit  is  overdue, 
so  accepts,  or 
IdaMiied  a  ))il 

TId'  I'lilloiriiiij  II 
I.  ••  When  den 

1  '•  When   cal 
iBi)\viMan  (.',  AIcClu 

:i.  '•  On  recjiie-: 

1.  '•  .\t  Mle.h  ti 
[.''iMiit  iiietz,  l.'>  W'i 

.1.  ••  i'ayuhle     - 

La  llueque  I'.  Alldl 

li.   Pavahle  dii 
fFIa.  117.' 

7.  Iiidorsemeni 

>f'\t'r;il  States  td 

'ii'inanii,   and    I'ea 

lil  |iie-ente(l    for    i 

['iiii\plaine<l    disci 

.M,..  :;:;|;    Hish..p 

.Mn.     210;     Herry 

JCviiutdrd,      S      Sei 

|'5:i;    ilaskerviUe 

h  X.    II.    I.V.I;     K. 

|siiarklefdrd,  2   N(p 

li'iiten  (',   (Jihson 

ll'iTiir  /".  How  man, 


(\)  In  l-iUgland  i 
ITIk;  Canadian  Pari 
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iiiiy  bo 

2  15.  ^t 

ng  the 
Olub." 
iiside-, 

.'  ilaU- 

>  etc,, 
is(.)ii,  11 

lit  I  111  r. 
lie    l-l 

lir-cli 

\-  w. 

•\  294. 

ind.'^." 
I  (iiily. 

£10  in 
15.  D. 

Tn  tlie 

lint,  1 

',  ten 
iiiiifr, 

lir  tliat 
.<tala'. 

iiMlie 
r.iun. 
Bin.:'. 


pctioii 

.r)i4! 


CO. 


21.  Hill  for  fiOO,  piiyivlilt'   .-^i.K    miintli-^   iit'icr   date  willi   ititcri'.-^t.        i^  IQ, 
iTIiesiiiii  ]iayahk' at  maturity  i.s  fid.").    Uuinaii/'.  Dilnlin,  II.  iV  M.."5Sl,  * 

■J.').  15.  iiialcf  a  iidIc  cxin'c^scil  to  ln'  payalilc  with  iutt'ii'.-^t  one 
|vi;ii' alU'i' liis  lU'atli.  IntiTc-t  rmi»  from  tlic  date  of  the  note,  Ilollcy 
",.(lncM\v.'ll,  10  A.  iSi  K.  222  ;  Richard.-*  r.  Ricliunls  2  15.  Aj  Ad.  4i7. 
jS.viiUo  1U'(|.,  oth  Ffi.y.,  isds,  I).  (IS,  1,  ;!S(;. 

'.M.   Hill  |>ayalik'  diiriri'j;   a  j^ivfii    moiitii  will  drau-    iiilcrc<t    from 
illiclii,-t  day  of  the  mouth.    I'ollard  r   ^'oiKt,  2  A.  K.  Marsh  2(11. 

10.   A  bill  is  payiible  on  (It'iiiiind  :—  i?iii  i.<.yahio 

(<i)  Wliich    is    L'.^prosscil    to     bo    payable    on 

(K'liiiuul,  or  oil  preseiitutioii   (')  ;  or 
J      (f>)  III     whicli    no      time     lor      payment    is 

expressed  ; 

(2'   Wiiere  a  bill  is  accepted  or  indorsed  when  ■\<''''^i'''"'c 

it  is  overdue,  it  shall,  as  rci^-ards  the  acceptor  who  "^'"''^'"i-'- 

,s)  accepts,  or  an  iudorser  who  so   indorses  it,  be 

(k'eiiicd  a  bill  ])ayable  on  demand. 

Tlir  J'lil/iiiriiii/  /nirr  Ix^cn  liehl  to  be  puyidtle  on  (Icmand  : — 

1.  '•  Wlifii    lomaudcd."  Kiii^'lmry  r.  I5uth'r,  1  Vt.  !.>"<. 

1  '•  When   caili'd    for."     ISildcihaidv   c.    i5urliu;^aiiK',  27  III  ). 

Bowman  r.  McChcsiwy,  22  (iratt,  (lOl). 

:!.  '•  On  ri'(iuc~t."  Ilowland  i;.  Ivlmoiids,  24  M.  V.  ."JOT. 

I.  "  .\t  siii-.h  tinu~  as  A.  may  iircd  for  her  suji|port.  "  Curhctt  c- 
.'^iMiimicl/,,  1.')  Wi.«.  187. 

.■>.  '•  I'ayalile  on  demand  within  day  and  year  after  date." 
La  llnri|iU'  c  Andre,  2  L.  C.  li.;!;)5. 

(i.  Payable  on  drmiuid  the  lir.-^t  of  .lauuar  •  it.  15rett  r.  Mimx, 
Fla.  117.' 

7.  Iiidor.^emciit  after  maturity  has  hcfii  >.,  Id  by  the  eonrts  of 
.•PMT.'il  States  to  he  ei|uivaleiit  to  drawiiiL'  a  new  hill  payable  on 
'Itinand,  and  rt'a-onalile  ililiiretiei'  should  be  ixereised  to  lia\e 
il  intseiited  for  oaymeiit.  An  intei'xal  of  two  and  a  half  montiis 
'I'll  \|ilaiiiei|  disehaiLLi's  the  indorser.  Lijrht  i\  Kinirsbur\',  .")0 
.M.I.  ;;.;!;  Hishop  r.'  De.vter,  2  Conn.  I  ill ;  Moody  /•'.  Mae'k,  [W 
.\|.i.  21(1;  IJerry  r.  Rohinsc.n,  It  Johns.  121  ; '  McKiimey  /'. 
CrMufunl,  S  Serjr.  it  R.  ■■>'>1  ;  15emis  t'.  MeKen/ie,  l.'!  Fla. 
•■■x'l  r.askerville  r.  Harris.  II  Miss.  'y\\7);  l)wi;j;lit  r.  Fmersuu, 
:!  X,  II.  l.V,»;  Kcfert  (;.  i)es  Cou<lre<,  1  Mill  H'J;  Course  v. 
Slia.klefird,  2  Noit  cV-M.2^;!;  Allwood  r.  IhHeldon.  2  Hail.bu; 
ilwitoM  r.  (iibsoii,  1  Hill  rS.  ('.);')(;;  Levy  r.  Drew,  II  Ark.  .'{."{l; 
I'lvnr  r.  Rowmaii,  ils    lowu'J2;    Jones  r.  Middletoii,  2l>    Iowa    ISS  ; 


(1;  In  FiiLiIand  a  bill  ••  at  siL'ht.  "is   payalile  on  demand,  sect.    10. 
llie  Canadian  Parliament  would  not  ut'i;ej)l  the  change. 


2G 


i^ll. 


I'lill    llMVillllt' 

lit  11  luliire 
tiiuu. 


As  to  ("(intiii- 
genek'!'. 


The  Bills  of  Exciiangi:  Act,  isno. 

McKcwcr  r.  Kirlhind,  .">.".  I(i\\!i:!l~:;  Suiii't/  r.  U^  I  •!  I,  I.'!  I\;imv 
o.'iO;  lifiivilt  r.  I'litiiiuii,  I  S.in.lr.  \W  ;  I'lillcr^dii  /•.  T.i.M.  I  ~<  \'v\\u 
St.    I-I)  ;   Hill  c.  Miii'tiii,  rj  .Mailiii  177.     Sir  >i'cli(iiis  III.  siii'l -1."j. 

■  !•  A  hill  is  pnviiltlc  nt  ii  (IctiTiniiiMlilc  riitiiie 
tiiiii',  within  ihc  luea'.iiii.u'  of  this  Act,  which  is 
exprt'ssod  to  ])e  ])uyiihl('  :  — 

{a)   At  ji  lixcd  period  id'tcr  d;<to  or  sij^lit  ; 

(/>)  On  or  Mt  :i  lixcd  period  iiltor  t'  ;  ocriirreiiOf 
ol  ji  spei'ilied  o\ cut  wliioh  is  certain  to  happLMi. 
though  the  time  of  happening  is  nncerttiin  ; 

(2)  An  instrnnient  exi)i-e  •  ed  to  he  i);iyid)h-'  on  a 
contingency  is  pot  ;»  hill,  and  the  iia[)[)eniiig  ut 
the  event  does  not  cure  the  delect. 

Sci'  spitidii  ,'!. 

Thi  I'll/'iii'liiij  jiriiiiii^ti  a  iirr  p  ri/i(li/i  <il  a  ilrli  riiiiinilili  Jutiiri'  llnii'  ;— 
1.  ■•  i!v  N'(.\(iiilMr  1  -I.  ■■  I'loinii  /•.  l)iiiili;iiii,  .")"J  Ala.  Jl  7. 
'J.    "  On  ur  |,y  "  su.h  a  .lav.  .Ma>.-ic  r.  llclfunl.  (is  111.  •j'.Ml. 
:;.  ••On  nr  hcluiv"  siicli  a  .lav.     Ilatc^  r.  L.'clair.  I!)  \'l.  ■J'J'.I. 

I.  '•On  nr  111  lure  ilir'ci'  vtar.-  t'ldm  ilalc."  ildlnicr  r.  Krnliik.  .I'l 
M,rli  ;;7i. 

."i.  Oi|  it  I  lav  naiucil  "  111-  liifurc.  it'niailc  lint  iifilif  -ale  ■'  ola  niarliii,. 
l']rn-i  r.  .Siccknian,  71  I'liin  I^i .  !."«. 

II  Twii  MumilisaClc!'  II.  .M.  -lii|i  "Su  alliiu  "  i>  paid  nil'.  <  'nlchaii  i: 
CiM-ki,  Will-,  ;i!i:t;  <"arliH  r.  Fan<:.iurl,  .".  T.  R.   I-J. 

7.  On  ilir  Nt  .lannaiy,  w  lien  X.  cnnics  uf  a_'c.  (Id--  r-  Xtl-iii, 
1  ISiirr.  lilili.     Sic  .-I'ctiiiii  ii,  n.  2sti. 

S   One  year  at'tiT  nntici'.     ClaUnn    r.   (!ii-lin'_',  •'>    l>.   AC    ••*'<*^. 

!l.  One  yrar  ai'tcr  my  il«;illi.  |{Mirry  r.  (Jnrnwcll.  lO  A.  iV  V.  'I'll 
Tun  1 1. 1  Tuuliin-'',  lilli  .Ian  nary,  1h;{7,".I.  1'.  :>'> ,  2.  Il.'>. 

1(1.  Two  in<iiitli<  at'ti'i' ili'ni;tnil  in  writin'.'.     I'ricf  /•.  Tavlnr, ,')  II.  A' 

N.  r.Ki;  2'J  L.  .1.  K\.  ;!.;i. 

I I .  I*'iv('  years  after  (lii'(i|)eniiiL'"ttlie  S.  n'ilway .  Ivx  parte  (lili-nn. 
L.  II.  I  Cli.  (iti'j.    Sic  eiintra.  I>lai:kniaii  r.  Lrlini.in,  .'>.")  .\iu>c.  11.  ■')" 

12.  W'lien  (•■iiiveiiient.  WnrUs  r.  ller.-htv,  .'!.")  InwalJlO  ;  Kiiiciliilr 
lii,i;nin-,  1  llilili.  :!'.ii;. 

'J'/ic  /'ii/l,,iriiii/  (ir<  '■niiilllliiii'il  'till}  iiirnliil  : — 

l;i.    WImii  I  marry  X.      I'i;ir-un  r.  (Jurret,  4  M.iii.  '212. 

II.  Wlirn  I  am  in  Lrnml  eirriim-tam;!'.-;.  lv\  parte  'J'outel!,  I  \  v: 
;>72:  S.ilinas  r-  Wri.L'lil,  H  Tex.  572. 

l.V  Ti  i'-tv  i|av.«  after  tlie  arriviil  nl' >liip  "  SwaHow  "  at  CaKiii'a. 
Piiliuer  r.  r'rall/2  IJiny;.  IS;"). 

It;.  Xiiirtv  ilavs  after  .-^iglit,  or  wlien  reali/.eil.  Ale.Nainlei'  (■ 
Thuma-,  Hi'  Q.  li.  ^ii^. 


17.  Ninety  days  ii 

ft;.\  ilic  .■-elilili;.'  (if 
1-     I'avalile  nn 

i:i;.Mii->.  i.">i. 

lit.  I'ayaiile  nn  ! 

'Jil,  •'  Ti>  lie  paid 
i'  i>  iinl  til  lie  paid. 

21.  ••  When  in  fi 

J'J.  ".V.x  Kiiun  II- 

\V:::'.':ii'.'-'  '"■  N'anL'li 

'J.  '•  When    the 
liMrj:ia.2l  (!a.  2S7 

'1\   One   year  ai 
;.<  Ill,  l.-t  .lime,  l> 

12.  Where 

i.xrd  period  ;k 
u'  iicceptiincc 
il'ti'r  siiiiit  i.' 
herein  the  tr 
lu'l.il!  .shall  I 

Provided  th 
aitli  and  hy  ii 
II  t-'very  case 

e  liill  suhsc( 
mlder  in  due 
ln'rchy,  hut   t 
lu'  (l;ite  so  in 

Sn  x,,7;„/,,v  i;',,  20 

I5*«   WIkm'C 
iiilorsenient  o 
iiiless  the  con 
lie    true    dat^ 
iidtjrsenient,  i 


")  Iliilcliiiis  c.  (Joliui 


iViii, 

lit  lire 
icli  is 


•C'llCl' 

•  Ill  a 

ILT    ul 


iiiii'  :— 


liilli  r. 


Iv  i2-l 
■)  II.  A- 

iili-iill. 
I.  .h. 

ciiiilc. 


Ilia, 
lid'  r. 
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i^  12. 


17.  N'iintv  iliivs  lifter  tlicilissiilniidii  i4'iiiirtn('rslii|i  licfwooii  C.  niiil  X. 
[i:nl  llic  Ml'tliiiji  of  till'  1 k>.    Siicktit  /•.  I'silmcr,  2")  N.  V.  IT".). 

1-    I'avalilc  (III  lU'iiiiiinl  ur  in  ilii'cc  vfar-s.    Maluiii^v  r.   Fitzpiitriok, 
;;:!.\Ia^.<.  l.')!. 

111.  I'ayalili'  mi  a  ilay  cci'taiii  ''or  at  any  titiic  liifurc  iiiatiii'ity." 
2il,  "  To  lie  paiil  as  waiilcii  \\>v  Ik  rvi||i|„iit  ;  ainl  it'iio  part  is  waiitcil, 
J!  i<  not  til  lie  |)aiil."    (innlmi  r.  Jiiiinllctt,  'JS  X.  II.    I,"."). 
::i.  ••  Wiicii  ill  fiiiMls."  (iiik'spic  V.  Matin  r.  10  I'din.  St.  2S. 

'.'.'.  ".Vs  Hiinn  a~  I  !iiii  ill  pns^(.^si<iii  (if  fuinls  finni  tlic  c-tatt'  nf  H." 
i'ij:;:iii;i--'  r.  \'anL'lil.  ("iicxt's  '.'I. 

2;f.  '•  Wlicii    ilic  anu.nnt    .-liall   l,c  cullcctcd."    ('(.ili.tt    r.    Slate  of 
tHr.'ia.  2  I  (la.  'J1S7. 

:'l    One    vriif  afiir   tiic   a'lniissidn  of  a  siili-iitiite    into   the  arm}'. 

II,,  IM  .lun.',  lsii;,,i.  i>.  4s,  'J, ;!;;;!. 


!-•  WluM'e  it  l>ill  oxproHst'd  to  be  paA'ablc  at  a  oiai-^-;'''"  "f 
ixed  period  al'tor  date  is  issued  undated,  or  where  pm.viiIjIl-  afiur 
lie  aceeptiiiice  of  a  hill   [);u';d)h'  at  a  fixed  period 
iIUt   siuht    is   iiii(hited,  any   hohler  may   insert 
lu'ivin  the  true  di>te  of  issue  or  aeee[)tance,  and 
liL' liil!  shall  he  [tayahlo  aeeoi'dingly  ; 

Piovidcd  tlnit  (o)  where  the  holder  in  jrood  a<  to  wron;; 
iiitli  and  hy  mistake  inserts  a  wrongdate,  and  (/>) 
u'vci-y  eiise  where  a  \*  rong  date  is  inserted,  if 
II' Kill  suhsetiuently  comes  into  the  Inindsoi'a 
itiltlcr  in  due  eourse,  the  l)ill  shall  not  he  voi(U'd 
it'rchy,  hut  shall  operate  iind  he  payable  as  if 
K' (late  so  inserted  had  been  the  true  date. 

*•*•   Where    a   l)ill    or   an    aeceptaneo,    or    any  n.iic /-r^/»,7 

,1  ,  ,.,,.         1,1.1  I,  111    A't'/v  uvidoiicc. 

iKlor.sement  on  a  hill,  is  dated,  the  date  shall? 
lili'ss  the  contrary  is  })r()ved,(')  be  deemed  to  be 
it^'  true  date  of  the  drawing,  acceptance,  or 
iidorscment,  as  the  case  may  be; 


'h  lluuhiiis  r.  Coliuii,  H  L.  C.  J.  85. 
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Y 


Ccrtiiiii  (lilt- 
iiiK"  not  to 
validiitf. 


(2)  A  hill  Ih  not  iiiviilid  by  reason  only  tliat  it|i,iiior  iint<Miia<lo 
i„.  is  anto-(hitc'(l  or   post-dati'd,  or  that  it  hears  tlateliuailf  on  tlmt  dn^, 
on  a  Sunday  or  other  non-juridieal  day.  I  1"   Qn^'b.f,  "i 

,<CrSrrlin„sVl,'>{),Unn;:',.  '  "  linD   sllllll  SOll  or    1 

1  'iM       •      /•  •  •  •     .■       .11.         ,l>ui>''"y-"    I'^'v.  > 

1.  J  he   pniiiii   /iiin-   |nvsniii|ilinM    iin-^iiiL'    num    Ini'  date  iiiiiv  M  i  i       i 
rclmttcl,  r.  I/.,  inilcfcat  tin-  Staiuic  of  Liniitniioii^.iir  to  fsiitlili^li'thnBeiinetod  by  tho  4i) 
a  imrtv  to  the  liill  wa-  a  iiiiimr  nr  ullicrwi-c  iiicaiialilc.     Mniita:_Mii'  «(,.|.tu  1  unA  »>  ■  uou 
iVikihs. -JJ  L.  .I.(M'.  1S7;  llavs  r.  Davi,!,.!  I.,  C.  K.  II.-).                 ■'    \" 

.,    ,..,  111.'        u    ,      \      ■}\  ,   ■       .  ■        I  .iBOtiflifC  (-tatuto   11 

2.  \\  licii  iiii  iiii|in>sililc  ilatf,  r.  </.,ov|(t('iiili('r  .!l  si.  IS  cxiti'csscil,  tli*^ 

last  ilay  ol'  llic  iimiitli  i<  a~siiiiic,ri(i  lie  ilic  date  intcinlicl.     WaLMUTrBainl  is  altOiictlicr 
Koimcr,  1  Itnl,.  120.  Ira  note,  tlicrofoiv 

'.i.  When' a  linn  iicitc,  ilatcil  lii'l'iirt",  was  jjjivcii  aftor.  the  (lissoliilinM  ,,  ,   ^    |.... 

of  the  parliicrsliii),  lliat  farl  may  lie  shown  in  di  r.iu.'c  \>y  the  oiilL-niii*  .       '  ^ 

liartiicr.     Woodford  r.  IVirwiii,  !!  Vl.  S'i.  "  ■iuiUicdi.-ite  parties. 

I.  \  fraiidiilrnl  aiitcilaiih'.:  ur  |)(pstilatiii'_', ''.  ,'/.,  tofvadca  pmliiiiBf  Ivericli  siiprn 
tiMV  law ,  rciidiTs  the  liill  invalid.  Fitdd  r,  Wcmd,  (I  Duwl.  P.  C.  2JB,  .  ,  '  .  /,  ' 
Serif  r.  Xnrtun.  :»  M.  Si  W.  :{(MI ;   Mayley  r.  TaI.er,  2-(l.  P'^'  ^'"'''^*'    '"^  ^'l' 

").    Il'a  hill  he  |)osl-.latcd,  and  one  of  the  parlic-'  to  it  die  heforc  tlmiade    on  a    Siiiidj 

day  iif  its  date  arrive,  it  will  still  he  valid  m    the  hands  of  a  '"'"". /'''■tliat  in  tlii.s  ca.sc  tl 
holder  for  vidue.     Tassmore  r.  North,  lit  Mast,  ."ilT  ;   I'sher  r.  hiiuiiB,.    , 
cey.  7  Canih.  it".  P"^  ''i^'t  •'^  ""t  «'Xli 

t>.  Defendant,  a  N'ova  Scolian  re-^ident  in  i'aris,  ^'avean  aeconiiiKHiiB   In    C'ote    v.    Lei 

dated  on  a  .*^iiiidaj 

heinir  Sniiilay,    M.,  on   reiteipt  of  the  note,    altered    the  (i  to  s,  mi 
inserted  at  the  top  the  woi'il   ".lime."    whieh  had  iieen  omitud. 

//('/(/.  that,  as  the  liahility  of  the  maUer  was  not  increa-ed,  the  n"t 
heiiijr  payahle  on   demand,  and    the  alteration  wa<  made  to  eorn 
manitV>t  mistake  on  the  part  of  the    maUer,  tin'  note  wa-^   i;ood.     Tl 
Merehaius  15anl<  r.  SlirliiiL',  1   U.  A'  (!.   l.'iH.     See  section   2().      Hut  ll 
alteration  is  material  under  section  (i.'5.    .See  note-*  under  that  sntit 

7.  A  note  dateil  on  Sunday  in  payment  ola  horse  piiridia-cl  > 
that  day  is  invalid  in  (Jiiehec  hetweeii  the  ori;,nnal  jiai'ties.  d'li' 
liemieux,  '.>  \j.  V  1!.. '221  ;  a-^  to  Ontario  see  ('romliie  c.  Overiiojtzc 
IT.  ('..  I  I  Q.  15.  ,j.-, ;  I[,,iiUton  r.  Parsons,  l'.  ('.,  '.J  Q.  Js.  OSl.  .S,r  a! 
Ilearney  r.  Kineii,7  L,  C.  .I.;U.     .See  notes. 

rt.  Where  a  hill  was  dated  on  Sunday,  it  was  held  that  there  \v;i 
no  presumplioii  of  the  aeceptanee  haviii;^-  heen  made  on  that 'la) 
lU'irhie  r.  licvi,  1  ('romp.  Si  J.  l>^th 

!).  It  may  he  shown  that  a  hill  date(l  on  Sunday  \\as  really  dil; 
ered  on  another  dav.  Clouirh  (".  Davis,  !)  N.  ll.T)!);  I  llandolpli, ' 
n.  '.). 

10.   A    note  dated  on  Monday   is  ij;ood  in   the  hands  of  a  Imini  I'l' 
liolder,  altliouirh  reallv  executeil  and  delivered  on  Sundav.     Iloiili-t' 
r.  I'ar-ons,  V.  (\,  ;i  Q.  H.  CSl  ;  Cromhie  r.  Ov  •'     Izer,  ^^  V.,  H 
B.  r^h;  Cransun  r.  Goss,  107  Mass.  4A\) ;  and  sevi        oilier  cases  cit 
in   Ilandoliih,  vtd.  1 ,  p.  'Jl,  n.  t. 


Under  section  13,  sub-sec.  2,  it  is  no  objcotion  to  the  validity 
a  bill  or  a  note  that  it  bears  a  date  on  a  Sunday.     But  will 
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or  iioto  iiiailo  ami  dated  on  a  Sunday,  for  a  transaction   also 
luadi'  till  tliut  da},  Ik;  valid  ? 

Ill  Qut'bic,  '"  no  slioj)-kt!C'por,  pedlar,  liawkt-r,  or  otlicr  jii-r- 
m  (*hall  sell  or  retail  any  ^oods,  wares  or  uiereliandise  dnrini^ 
Suinlay."  Iiev.  St.  Que.,  art.  3498.  This  })rovi.sion  wn.s  fir.st 
eiiiicted  by  the  45  Georj:e  Hi.,  e.  10,  ».  1;  C.  S.  li.  C.  e.  2:5, 
sets.  1  and  2  ;  .see  also  43  Viet.,  e.  4,  s.  5  ;  45  Vic.,  c.  !>,  s.  2.  The 
(jmhec  statute  merely  enacts  a  penalty  aiiainst  the  otlender, 
ainl  is  altogether  silent  us  to   the   ell't  et   ujmhi  eontiaets.    A  hill 

a  note,  therefore,  made  on  a  Sunday  in  the  I'mvince  of  Quebec 
M'.iro  the  Hills  of  Kxcliangc  Act,  was  held  valid  lH;tween  the 
immediate  parties.  Mr.  Justice  Monk  said  in  the  ease  of  Kearney 
r,  Kerieh,  siiprn,  u.  1 :  "The  Court  does  not  know  of  any 
jaw,  either  in  Canada  or  i'lnnliind,  which  dcel.ires  that  a  notei 
made    on  a    Sunday,   is    a    nullity   ami  void.''     It  would    seem 

lat  in  this  ca.se  the  i»laintifl"  was  a  hoMer  in  due  course,  although 
lis  fact  is  not  expressly  stated  in  the  report. 

Ill  Cute  V.  Jii'inirux,  Mr.  Justice  Stuart  held  that  a  note 
dated  on  a  Sunday,  and  j^iven  in  payment  of  a  hortte  purchased 

the  s;ime  day,  wasnulland  void,  under  the  45  Geo.  HI.,  e.  10. 
The  learm'd  judi^e  observed:  "The  object  of  the  legislature, 
urefnre,  it  is  perfectly  evident,  is  to  prevent  all  sales  or  traus- 
actiims  of  a  couunercial  or  trading  nature  iroui  taking  place  on 
Sunday."  Sueli  was  undoubtedly  the  object  of  the  Kgisla- 
iiiro.  but  is  it  to  be  carried  out  in  any  other  manner  than  the  one 
imiicated  in  the  statute,  viz.,  the  imposition  of  a  fine  ?  It  i.s 
iliuost  a  legal  maxim  that  where  any  thing  is  prohibiteil  by 
>iaiu:e  uittlrr  a  jxim/ti/,  a  eontr.ict  founded  upon  such  thing  is 
illeiial  and  void  at  le.ist  between  the  immediate  parties.  Kndlich 
I'll  I^tatutes,  ii>^  450,  451,  where  all  the  authorities  are  collected. 
ihii-.  it  would  seem  that  befoie  the  Act,  a  n  te  made  or  dated 
on  a  Sunday,  l()r  a  trade  transaction  closed  the  same  day,  was 
vuiil  in  (^ui'bec  between   the  immediate  parties. 

It  ii.ay  be  ob>erved  that  notaries  can  validly  })ass  in  Quebec 
I  deed  of  mortgage,  a  lease,  a  sale  of  real  or  personal  estate,  and 
:i'iu'rally  all  euntiaets,  on  a  Sunday  as  well  as  any  other  day> 
xoepi  deeds  oi'  Jiiii<lirtioii  amtentirKse.  46  Vict,  c.  32,  s.  34. 

In  Ontario,  the  observance  of  the  Sabbath  is  more  strictly  en. 
forced.     Thellevised  Statutes  of  Ontario,  1887,  oh,  '■503,  sect.  1, 
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The  Bills  of  Exchange  Act,  1890. 


§13 


enacts:  "It  is  not  lawful  for  any  mercliaut,  tradesman,  aiti, 
"  ticcr,  nieclianic,  workman,  laborer  or  other  per>on  wliatsocver, 
on  the  Lord's  Day  to  sell  or  jiublicly  show  forth,  or  expose,  or 
offer  for  sale,  or  to  purchase,  any  goods,  chattels,  or  other  per- 
gonal property,  or  any  real  estate  whatsoever,  or  to  do  or  txer- 
clse  (till/  WDvldlij  l(ihoi\  business  or  work  of  his  ordliviry  calling 
(conveying  travellers  or  Her  Majesty's  mail,  by  laud  or  by 
water,  selling  drugs  and  medicines,  and  other  works  of  neces-^ity, 
and  works  of  chariiy,  only  excepted).  " 

Section  8:"  All  sales  and  purchases,  and  all  contracts  and 
agreements  for  sale  or  purchase  of  any  real  or  personal  property 
whatsoever,  made  by  any  jiersou  or  persons  on  ttie  Lord's  Day, 
siiall  be  utterly  null  and  void.'' 

These  two  sections  were  first  enacted  by  the  8  Viet,,  c.  45, 
ss.  1  and  2,  and  have  ever  since  been  in  force  in  Ontario. 

In  liouliston  o.  Far.-^ous,  and  in  Crombie  v.  Overholtzer,  supra, 
n.  7,  the  Court  of  Queen's  Bench  hold  on  a  demurrer,  that  a 
note  made  on  a  Sunday  for  goods  sold  on  that  day,  alliiough  void 
between  the  immediate  pai  ties,  was  valid  in  the  liands  of  an  in- 
nocent holder  for  value.  Chief  Justice  Robinson,  in  Crombio 
V.  Ovcrholtzrr,  said  :  "  The  statute  8  Vic,  c.  45,  makes  void  all 
contracts  of  sale  made  on  a  Sunday  ;  but  that  affect^  merely  the 
consideration  for  this  note  itself.  (')  This  plea  relies  on  the  bare 
fact  that  the  transaction  out  of  which  this  note  arose  was  illegal 
as  between  the  original  parlies,  without  averring  anything  that 
might  make  such  a  defence  available  against  this  plaintiff,  an  in- 
nocent holdrr,  for  all  that  appears  for  value.  " 

'J'hese  p:  oviucial  statutes  evidently  come  into  conflict  with  section 
13  of  the  Bills  of  Exchange  Act.  This  section  says  that  "  tlie 
bill  is  not  invalid  by  reason  nuly  that  itbears  date  on  a  Sunday." 
Il'it  can  bear  date  on  a  Sunday,  it  can  be  dafeil  on  that  day. 
So  far,  the  Act  repeals  the  local  statutes  passed  before  Confed- 
eration;  but  it  seems  doubtful  whether  it  authorises  a  bill  to 
be  made  and  dated  on  a  Sunday  for  a  transaction  effected  and 
closed  that  day.  It  may  be  said  that  the  Parliament  of  Canada 
which,  alone,  has  exclusive  jurisdiction  in  matters  of  trade  and 


(i)  It  seems   that  it  atlbcts   more  the   capacity  to   contract.     See 
Bcctioii  22,  n.  34. 
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commerce,  has  not  repealed  the  provisions  of  the  old  local  statutes        v^  14. 
prohibiting  trade  transactions  on  the  Sabbath,  beyond  the  dating 
ami  perhaps  the  making  of  the  note  on  that  day.     At  all  events 
the  bill  Wduld  be  valid  in  the  hands  of  a  holder  in  due  course. 

l-l-  Where  a  bill  is    not  payable  on  demand  computation 
the  day  on  which  it   lalls   due  is    determined   asi>iiymunt. 
follows : — 

(d)  Three  days,  called  days   of   grace,  are,  in  r)"y3  of 
every  case    where   the  bill   itself  does  not  other-" 
wise  provide,  added  to  the  time  of   payment  ns 
fixed  i)y  the  bill,  and  the  bill  is  due  and  payable 
oil  the  last  day  of  grace  ;  Provided  that :  — 

(1)  Whenever  the   hist  d;iy  of  grace  falls  on  a ^^on -juridical 
legal  holiday  or  non-juridical  day  in  the  Province 

where  any  such  bill  is  payable,  then  the  day  next 
following,  not  being  a  legal  holiday  or  non-juri- 
dical d;iy  in  such  Province,  shall  be  the  last  day 
of  grace ; 

(2)  In  all  matters  relating  to  bills  of  exchange,  wimt  shaii  be 
the  following  and  no  other  shall  be   observed  as 

legal    holidays  or   non  juridical   days,  that  is  to 
say  :— 
((()   In  all  the  Provinces  of  Canada,  except  the  ^"  »••  I'^o- 

^    ^  ^  •"•  viiiccs  except 

Province  of  Quebec —  Quebec. 

Sundays ; 

New  Year's  Day  ; 

Good  Friday ; 

Easter  Mondav ; 

Christmas  Day ; 
The  birthday   (or  the    day  fixed  by  proclama- 
tion for  the  celebration  of  the  birthday)  of  the 
reigning  sovereign ;    and  if  such    birthday  is  a 
Sunday,  then  the  following  day ; 


'■:l  '; 


32 


The  Bills  of  Exchange  Act,  1890. 


U4, 


II  > 


In  Quebec, 


In  every 
Province. 


Days  to  bo 

computed 
when  time 
begins  to  run. 


When  time 
begins  to  run. 


The  first  day  of  July  (Dominion  Day),  and  if 
that  day  is  a  Sunady,  then  the  second  day  of 
July  as  the  same  holiday  ;  any  day  appointed  by 
proclamation  for  a  public  holiday,  or  for  a  gener- 
al fast,  or  a  general  thanksgiving  throughout 
Canada;  and  the  day  next  following  New  Year's 
Day  and  Cliristmas  Day,  when  those  days  res- 
pectively fall  on  Sunday ; 

(h)  And  in  the  Province  of  Quebec  the  said 
days,  and  also — 

The  Epiphany ; 

The  Annunciation  ; 

The  Ascension ; 

Corpus  Christi ; 

St.  Peter  and  St.  Paul's  Day  ; 

All  Saints'  Day  ; 

Conception  Day ; 

(c)  And  also,  in  any  one  of  the  Provinces  of 
Canada,  any  day  appointed  by  proclamation  of  the 
Lieutenant-Governor  of  such  Province  for  a  public 
holiday,  or  for  a  fast  or  thanksgiving  within  the 
same,  or  being  a  non-juridical  day  by  virtue  r"  i 
statute  of  such  Province  ; 

(3)  Where  a  bill  is  payable  at  sight,  or  at  a  fixed 
period  after  date,  after  sight,  or  after  the  hap- 
pening of  a  specilied  event,  the  time  of  payment 
is  determined  by  excluding  the  day  from  which 
the  time  is  to  begin  to  run  and  by  including  the 
day  of  payment  ; 

(4)  Where  a  bill  is  payable  at  sight  or  a  fixed 
period  after  sight,  the  time  begins  to  run  from 
the  date  of  the  acceptanc3  if  the  bill  is  accepted, 


and  fron 
is  noted 
iiundeli^ 

(5)  Tl) 
calendar 

(G)  Ev 
or  montl 
mnnberci 
pa}' able  { 
there  is  i 
made  pa 
the  last 
in  all  cas( 

Days  of  gi 

1.  A  note 
itioiitli  after  d 
January  1st, 
bocker  Life  i 

2.  A  note 
Jiuniury  1st  t 
4ili  and  Febi 

;!.  A  bill  (1 
K  line  oi»  Fel 

4.  A  non-n 
days  of  grace 

5.  A  bill  (1 
a  liill  dated  8 
(late,  all  fall 
Iwenty-eiglit  i 
I,  p.  409.     Se 

C.  A  note  n 
one  month  at 
grace.     Wagi 

7.  Days  of 
Roberts,  1  Es 

8.  A  bill  dr 
London  at  do 
cot,  1  Ld.  Raj 
day  following 

i).  A  bill  •'  1 
f'f  ixrace.     Di> 


22,  8. 


0. 
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10.  The  ho 
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and  from  the  date  of  noting  or  protest  if  the  bill      §  14. 
is  noted  or  protested  for  non-acceptance,   or  for 
nun- delivery ; 

(5)  The  term  "  month  "  in    a    bill    means    the"^io"t'>-" 
calendar  month  ; 

(G)  Every  bill  which  is  made  payable  at  a  mouth  J||'^^^!'°"'"s  of 
or  months  after  date  becomes  due  on  the  same 
numbered  day  of  the  month  in  which  it  is  made 
payable  as  the  day  on  which  it  is  dated — unless 
there  is  no  such  day  in  the  month  in  which  it  is 
made  payable,  in  which  case  it  becomes  due  on 
the  last  day  of  that  month — with  the  addition, 
in  all  cases,  of  the  days  of  grace. 

Dmjs  of  grace : — 

1.  A  note  dated  81st   Jannarv  is   payable   "  vvitliont  grace "    one 


moil 


til  after  date.  It  is  due  on  Bcliruary  2Hth.  A  similar  note,  dated 
Jiuuiary  1st,  would  be  due  on  February  1st.  lloehner  r.  Knicker- 
bucker'Life  Ass.  Co.,  68  N.  Y.  KiO. 

'2.  A  note  forJGlOO  is  made  payable  by  two  equal  instalments,  on 
Jiimiary  1st  and  February  1st.  The  instalments  fall  due  on  January 
4ih  and  February  4th.  Oridge  i\  Sherburne,  11  M.  &  W.  874. 

8.  A  bill  dated  January  1st  is  payable  thirty  days  after  date.  It 
is  due  on  February  8rd.  Chalmers,  82. 

4.  A  non-negotiable  note,  not  payable  on  demand,  is  entitled  to 
days  of  grace.     Smith  v.  Kendall,  {\  T.  R.  128. 

T).  A  bill  dated  2Hth  November,  a  bill  dated  29th  November,  and 
a  bill  dated  80th  November,  each  being  jiaytibk'  three  months  after 
ilate,  all  fall  due  on  March  8rd,  inasmuch  as  February  lias  but 
twenty-eight  days.  Cass.  18th  August,  1817,  cited  in  Bedarride,  vol. 
I,  p.  409.     See  also  Chalmers,  37. 

G.  A  note  made  on  the  28tli,  29th,  30th  or  81st  of  January,  ))ayab]e 
one  month  after  date,  is  due  on  the  28th  of  February  with  ilays  of 
{.'race.     Wagner  i\  Kenner,  2  Kobinson,  120. 

7.  Days  of  grace  are  a  matter  of  right  and  not  of  favor,  Witi'en  t". 
Roberts,  1  Esp.  2G2. 

8.  A  bill  drawn  in  Amsterdam,  dated  1st  January,  and  payable  in 
London  at  double  usance,  falls  due  on  4th  March.  Mutfonl  v.  Wal- 
I'ot,  1  Ld.  Raym.  574.  A  usance  is  of  thirty  days  running  from  the 
(lay  following  the  date  of  the  bill.    4  Alauzet,  1G5  ;  2  Nougiiier,  89. 

9.  A  bill  ■*  at  sight,"  or  "  on  demand  at  siirht,"  is  entitled  to  days 
of.rrace.     Dixon  i\  Nuttall,  1  Cromp.  M.  <k  R.  807  ;    Ca.  12  Vict.  c. 


22,  8. 


jontra  in  Eny:laiK 


d,45 


ump 
and 


4G  Vict.,   c.  GI, 


10.  14. 


10.  The   holder  of  a  foreign    bill,  payable   sixty  days  after  sight, 
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J^  15,        iiiiike*  an   agreement  that  if  it  be  diHlionureil  by  non-accoptain:o   he 

■ ' will  ir-pi'o.*(.'iit  it  for  payment  at  niatiirily-     Acceptance   is  refused. 

Tbo  time  of  payment  must  be  calculated  from  the  day  the  bill  was 
protested,  and  not  from  the  dav  of  presentment  to  the  drawee  fur 
acceptance.     Campbell  i\  Freiicli,  (5  T.  K.  200.    Sect.  14  (l). 

11.  As  a  jjromissory  note  cannot  be  accepted,  "after  Mijrht  "  in  a  note 
means  after  mere  exhibition  to  the  maker.  Sturdy  v.  Henderson,  4 
B.  tt  Aid.  ;VJ2. 

12.  When  a  bill  after  sight  is  protested  for  non-acceptance  ami 
accepted  s)ii)i'a  protest,  the  time  of  payment  must  bo  calculated  froiu 
the  date  of  the  acceptance.  Williams  r.  Germaine,  7  Ji.  1^0.4(18; 
S.  C.  1  iM.  it  li.  :vn.     Otherwise  by  sect.  14   (4)  and  sect.   04   (5). 

<Vo  of  need.  15.  TliG  clmwer  of  a  bill  and  any  iiidorser  may 
insert  therein  the  name  of  a  person  to  whom  the 
holder  may  resort  in  case  of  need,  that  is  to  say, 
in  case  the  bill  is  dishonored  by  non-acceptance 
or  non-payment.  Such  p.rson  is  called  the  referee 
in  case  of  need.  It  is  in  the  option  of  the  holder 
to  resort  to  the  referee  in  case  of  need  or  not,  as 
he  thinks  lit. 

It  is  unnecessary  to  present  an  inhmd  bill  to  the  referee 
in  case  of  need,  called  in  French  h'  b"soi)i  or  rcmmmawlataire. 
Leonard  <'.  Wil-tui,  2  Cromp.  and  M.  589.  The  opposite  rule 
prevails  in  France,  Germany,  United  States  and  before  the  Act 
in  Quebec,  C.  C.  art.  2290.  It  is  better  to  protest  Ibreign  bills 
for  non-acceptance  and  then  present  the  same  to  the  bcsoln.  See 
section  G4, 

Optional  i«.  ^1j(3    (Jrawcr   of  a    bill,  and  any   indorser, 

.sniiuliitioii.s  _  . 

by  (i  I-.,  wo  I- or  Ynay  insert  therein  an  express  stipulation: — 

(a)  Negativing  or  limiting  his  own  liability  to 
the  holder ; 

(6)  Waiving,  as  regards  himself,  some   or  all 
of  the  holder's  duties. 

See  sections  3,  35  and  45. 

1.  The  holder  of  a  bill  indorses  it  to  D.  thus  :  "  Pay  D.  or  order 
without  recourse  to  me,"  or  "  Pay  D.  or  order  sans  recours,^'  or 
"Pay  I),  or  order  at  his  own  risk,"  or  "  Pay  D.  or  order  without 
recourse,  unless  presented  within  ,30  days."  The  indorsev  tliereby 
passes  his  interest  to  D.,  but  negatives  or  limits  his  liability  as  aii 
uidorser.  Goupv  v.  Harden,?  Taunt.  1()3;  Rice  v.  Stearns,  3  Mass. 
224;   Castrique  iJ.  Buttingieg,  10  Moore  P.  U.  110,  112,  117. 


Form  and  Inteupuetation. 


35 


ac'cfjjtance. 


2.  An    assi<:;niiiciit   of"ivll   my  ri;i;lits  and  title,"  indorsed   on   a        §17. 

null',  "  to  lifonjojed  in  the  sanif  manner  us  may  have  l>een  liv  me,"  is '- 

t'()uivalent  to  an  intlorsement  without  recourse.  Hailcy  r.  I'^alconer, 
82  Ala.  ')M\. 

;i.  C.,  tlie  holder  of  a  hill,  indorses  it  to  D.,  adding  the  words 
''notice  of  dishonor  waived,"  "  protest  waived,"  "return  witho.it 
]ii'otest,"  "  retoiir  sans  J'rais,^'  "  retour  sans  proiei."  No  snhse- 
(|tK'nt  party  is  oliiiired  to  give  notice  of  dishonor  to  C.  Cass.  22nd 
.lanuary,  IHT!),  S.  7!»,  1,  177;  Cass.  !)tli  Novemlior,  1H70,  D.  70,  1, 
;;,)();  Ke(i.  lOth  Ajiril,  lS7t),  I).  70,  1,  HU.  According  to  Alau/.et, 
vol.  4,  p.  .'UO,  and  others,  notice  in  tliat  case  is  not  necessary  against 
any  party  siihsequent  to  C,  unless  a  contrary  request  is  made.  It  is 
prudent  to  give  him  notice.  Chalmers,  ;i6.  See  section  46,  nn.  50, 
;-,I,n2. 

4.  But  the  words  ,s«».s_/>'«/.s'  on  reinur  scdis  f'rais  were  held  to  waive 
only  presentment  and  ))rotest,  but  not  notice  of  dishonor.  Lvon, 
22ih1  August,  I8(i7,  D.  07,  2,  225.     See  also  section  40,  n.  51. 

17«  The  acceptance  of  a  bill  is  the  signification  pofinition  of 
by  the  drawee  of  his  assent  to  the   order  of  the '^'"'"^i'"'"'^®' 
drawer. 

(2)  An  acceptance  is  invalid  unless  it  complies  Requisites  of 
with  the  following  conditions,  namely  : — 

{<i)  It  must  be  written  on  the  bill  and  be 
signed  by  the  drawee.  The  mere  signature  of 
the  drawee  without  additional  words  is  sufficient; 

(/')  It  must  not  express  that  the  drawee  will 
perform  his  promise  by  any  other  means  than  the 
payment  of  money ; 

{?))  Where  in  a  bill  the  drawee  is  wrongly  desig- 
nated or  his  name  is  misspelt,  he  may  accept  the 
bill  as  therein  described,  adding,  if  he  thinks  lit, 
his  proper  signature,  or  he  may  accept  by  his  pro- 
per signature. 

See  sections  18,  22,  23,  25,  26  and  56,  and  notes  under  sections  3  and 

,jli. 

As  to  acceptance  supra  protest,  see  section  64  ;  acceptance  of  a 
bill  in  a  set,  section  70. 

Sii/ned  by  the  drawee : — 

1.  Bill  addressed  to  B.  X.  writes  an  acceptance  on  it.  X.  is  not 
liable  as  acceptor.  Davis  v.  Clarke,  6  Q.  B.  ee  16.  See  sections  23  and  56. 
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2.  Bill  nddrcHHed  to  B.  B.  accoptn  it.  X.  iilso  writes  an  accopfance 
oil  it.  X.  IS  not  iiiililc  as  acceptor.  Jaclvsc)ii  i\  lliulsoii,  2  Cainj).  It". 
See  iStccIc  c.  M'Kiiiiay,  5  Aiip.  Can.  770.     See  .section  5G. 

3.  Bill  addro'^sed  to  B.  ]}.  accepts  it,  and  before  i.«sne  X.  back-t  it 
witli  liis  .signature.  X.  is  not  liable  as  accepted',  and  parol  e\  kIi'mlc 
is  not  iidiuissible  to  show  fbal  be  jinaranteed  payinent  of  tlie  bill  to  ihe 
drawer.     Steele  r.  M'K inlay,  5  Ajij).  Cas.  ")■[.     But  see  section  JJfl. 

4.  Bill  adiliessed  to  the  "  Directors  of  the  B.  Company,  Limited." 
Tlie  acceptance  is  si^^ni'd  by  two  directors  and  the  manager.  The 
)nanager  is  not  liaiile  as  acceptor.  Bnlt  v.  Morrell,  12  A.  iV  E,  "15.. 
See  sections  25  and  2(!. 

5.  Bill  a<ldressed  to  B.  Sc  Co.  B.,  a  partner  in  the  firm,  accepts  it 
in  the  lirm's  name,  adding  also  bis  own  name.  This  is  the  acceplaiiLi' 
of  Ihe  tirm,  and  not  of  P>.  jiersonally.     Jic  Harnard,  ;)2  Ch.  1).  1 17,  C 

A.  See  Tndor,  iicad.  C.  .'5rd.  ed.,  p.  47  I,  and  sections  22,  25,  2(1  and  ,')lj, 

6.  JJill  addressed  to  B.  and  X.  B.  alone  accepts.  B.  is  liable  as 
acceptor.     Owen  v.  Von  Uster,  10  C.  B.  .'US. 

7.  Bill  addressed  to  B.  &  Co.  for  iiartnership  purposes.  X.,  a  partner 
in  that  tii'm,  accepts  it  in  his  own  name.  He  is  liable,  lint  the  tirm  i? 
not  under  section  2:5  of  the  Act.  See  Tndor,  .'5rd  ed.  -174  ;  Chalmers,  ;{ll, 

S.   Hill  addressed  to  H,,  who  is  a   partner  in  the    tlrmofX.  tfe   Co,. 

B.  accejits  in  the  tirm  name.  B-  is  ]iersonally  liable  as  acceptor 
NichoUs  L\  Diamond,  t)  K.xch.  154.  Mare  r.  Ciiarles,  5  K.  &  B.  U7.'^; 
sect.  2:5. 

9.  ]?ill  addressed  to  William  I?.  Ilis  wife  accepts  it,  signing  the 
accejitaiice  ■•  Mary  B.""  If  lie  authorizes  her  so  to  accept,  or  after- 
wards  promises  to  jiav  the  bill,  he  is  liable  as  acceptcir.  Liiiilus 
V.  JJradwell,  5  C  B.  5cS;;. 

10.  The  accejitance  of  a  ciiecpie,  by  the  pre-^ident  and  manager  nt' 
the  bank  iijion  which  it  i.-diiuvn,  at  a  future  dati',  is  good  and  valiil. 
Exchange  Bank  r.  HaiKiue  dn  I'enple,  10  L.  N.  ;{G2  ;  M.  L.  li.,  !  Q. 
B.  2.'J2.     The  chcipie  is  then  a  bill.     See  section  72. 

11.  Cherpie-:  fraudulently  initialed  as  accepted  iiy  the  manager  of  ;i 
bank  cannot  be  repudiated  liy  the  bank,  when  they  are  held  hv 
a  lioiKt  /iile  holder  for  value.  Banqne  Xationale  f.  Citv  Bank,  II 
L.C.  .1.  11)7.     Section  21. 

12.  The  drawee  of  a  bill  writes  an  acceptanc"  on  the  back  of  it.  Tlii- 
is  sullicient     Young  r.  (Jlovi'r,  .'i  .lur.  N.  S.  i)'M. 

I',].  A.  draws  a  bill  on  B.  B.  writes  therefin  the  word  "  Acceptcil," 
but  does  not  sIlmi  it.  li  was  proved  that  he  wa~  in  the  haiiil  of  thu- 
makiii'.:  his  aiH'epiiinccs.  This  is  not  an  acceptance.  Tunn,  1  lili, 
Mav,I^!lO,  S.  II,  2,.")0.rtei.2Sthl)ec.,  1824,  S.  25,  1,  2H()  ;  4  Alaiizet,ii 
l;{()7  ;  Chalmers,  ;59. 

1  I.  The  aci'eptance  or  eei'tificiition  of  a  chei^ue  by  a  bank  i<  ii- 
bindinu'  as  it>  notes  of  circtilatic.n.  Merchants  Bank  t\  State  Bank,  10 
Wall.  (104  ;  Cooke  r.  State  15ank,  52  N.  Y.  !)G. 

A  jii'oDiisc  til  tic''(pf : — 

15.  A,  draws  a  bill  on  B.  B.  writes  a  letter  to  A.  accepting  or  pnm.iv 
ingtoaice)!  the  bjl  and  shows  the  let  er  to  the  holder.  This  is  not  an 
accrpiaiice.  Brussels,  2;?rd  Dec,  ISO!),  S.  10,  2,  27:5;  Rej.  15th  .Miiv, 
1H5(),  S.  V.  .50.  1,  444  ;  Paris,  20th  Feb.,  IH.-iO,  S.  :?0,  2,  \W}  ;  Cass.  Kith 
Ai)riK  1S2:5,  S.  21!.  1.  211  ;  I, von,  21st  Auirust,  1827,  S.  2H,  2.'': 
Pans.  22nd  March.  18  M,  S.  V  ;{(;.  2,  460  ;  Caen,  5th  March,  184!),  S.  V. 
41),  2,  403;  Lvon.  'Jih  August,  1848,  S.  V.  49,2, 164;  Paris,  I8th  Jiilv 
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'hi^ 


ii.it  an 
li  .\l;iv. 

•'    b; 


lS-in,S.  V.  Ift,  2,r)'J7;  XaiH;v.   lOlli  Marcli,    ISIll,  S.  V.  ibid.;   Cliiil-        S  17. 
iiiiTs,  .'{'.I  ;  1  lU'ilarridf,  iJiiS  ;  4  Ahmzct,  ii.  l.'UO.  '- 

](i.  ]{ut  the  (Iruww  will  lii'  lialilo  to  the  drawer  for  all  daiiia<rc.«, 
Kcj.  Idlh  April,  18.SH,  I).  I'J,  I,  IMi ;  Rt-j.  Kith  March,  I.S2'),  S.  2(i,  1, 
2s';  Suiniiiers  c.  City  Hank,  L.  ii.,  1)  C.  V.  oSO  ;  Chalinors,  171. 

17.  Under  certain  circumstances,  he  will  he  rcs|MiMsilile  m  daMiaL'(  8 
to  the  holder,  ('.  //  ,  it'  he  has  funds  in  his  hands  to  provide  for  th<'  liill, 
ur  liiis  issued  a  letter  of  credit  which  is  sliown  tothe  holder.  Nisliet 
/•.  (hilhraith,  .'?  Lii.  An.  9;  Carrolton  Hank  r.  Tavlor,  K!  Louis.  4'.H) ; 
Voii  I'hul  r.  Sloane,  2  Roiiinson  Us  ;  Cass,  liitii  March,  1>25,  ll»  J. 
I'.  ;5l),"i;  Cass.  .')th  April,  hH;{7,  T.  P.  1,  1h;!7;  I>iin(m'es,  22nd  June, 
Ls:;7  ;  iliid.  1,  IS.'iS,  212  ;  Rouen,  i;)th  March,  Isdi;  J.  P.,  (;2,  2,  11  ; 
1  licdarride,  n.  UK;  ;  4  Alaii/.et,  n.  1:514  to  Klli).     See  sect.  rj.'J. 

H.  A  linn  in  Montreal  drew  on  a  lirin  in  Toronto  on  the  faith  of  a 
teli'Lirani  {'vu\\\  the  drawees  that  tlu'V  ini^ht  do  so  in  (jrder  to  rctiri'  a 
previous  draft  coniinjr  due.  The  plaintilfs  discounteil  it,  the  first 
draft  was  retired,  and  the  drawees  then  refused  to  acc^ept.— //(.7'/,  in 
iicciinlance  with  Torrance  &  \h\\\k  of  Hritish  North  America  (17 
L.  (".  J.  IS')  it  1  Diir.,  p.  1.V2,  art.  HH),  that  the  drawees  were  liable. 
The  Molsons  Hiink'c.  Sevmoiir  et  al.,  21  L.  C.  J.  82,  S.  C  1877,  & 
2:i  b.  C.  J.  57,  Q.  H.  1H78;  see  also  Seo;oiul  r.  Thomas,  10  Louis.  2i)i). 

lit.  A  banlc  acting  as  airent  for  another  baidc,  is  not  authorized,  in 
the  absence  of  express  agreement,  t(j  cash  a  cheijiie  drawn  upon  the 
principal  bank,  but  not  accepted  by  it.  A  telcj;rain  from  the  presi- 
(lent  of  the  ]U'iiu'ipal  baidc  to  a  depositor  thereui,  stating  that  certain 
('mills  are  at  liis  credit,  is  not  an  acceptance  of  a  cheipie  drawn  bv  the 
ilcpiisitor  on  receij)t  of  such  telegram  for  the  amount  of  the  funds, 
such  telegram  adding  nothing  to  the  legal  obligation  of  the  principal 
liaiik  towards  the  deiKisitor  to  pay  the  cheque  when  duly  i)resenteil  for 
iiiyiiicnt,  if  there  were  then  funds  at  his  credit  to  meet  it,  and  no  Ici^'al 
litidrance  to  its  payment  existed.  Maritime  Hank  c.  Union  Hank  of 
Ciinaiia,  M.  L.  R.,  4  S.  C.  244.     See  f-ection  5;». 

'  2(1.  On  the  maturity  of  a  bill  of  exchange,  the  drawer^i  thereof, 
tliiiiking  the  acccjitor  would  be  unalilc  to  meet  it,  tcK'graphcd  him  if 
uiialile  to  ]'ay  it  to  draw  on  them  for  the  amount.  Tlieacceptor  took 
the  telegram  to  the  manager  of  the  plaintilfs'  bank,  who  on  the  faith 
iif  it  discounted  a  ,«ight  bill  drawn  by  the  acceptor  on  the  drawer-^, 
with  the  ])roceed.s  of  which  he  retired  his  acceptan<:e  which  was  held 
Iv  another  bank.    I'he  drawers  refused  fo  accept  the  bill  so  re-drawn. 

lltbl,  tliat  the  telegram  liaving  been  sent  for  the  ])nrpose  of 
inihicing  jiersons  to  advance  money  on  it,  and  to  take  the  bill  so 
ilrawii  in  jmrsuance  of  it,  a  privity  wascreateil  lietween  the  plaintifis 
ami  the  defendants,  senders  of  the  telegram,  entitling  the  tormer  to 
iiiiiintain  an  action  against  the  latter  for  the  money  so  advanced. 

7/(7'/,  also,  that  no  time  being  mentioned  in  the  telegram,  an  author- 
ity todiaw  at  sight  would  be  imjilied.  Hank  of  Monti'cil  r.  'I'homas, 
ICi  (>.  \\.  .'iO."-! ;  see  also  Coolidge  v.  Parson^,  2  Wheaton,  ;i(i ;  HiL^elow, 
.•|(i;  Robey  V.  Oilier,  L.  R.,  7  Ch.  (I!)");  Ranken  r.  Alfaro,  5  Ch.  D. 
Ti^Ci ;  Shininieljx'nnich  v.  Hayard,  1  Peter.'',  2t)4. 

21.  The  drawee  of  a  bill  of  exchange  who  has  refused  to  accept 
iiiav  nevertheless  he  condemned  to  pay  the  amount  thereof  to  the 
linldcr,  when  the  facts  of  the  case  and  the  dociimeiits  ]>roduced  ])rove 
that  said  bill  was  made  upon  the  demand  of  the  drawee  and  in  his 
interest,  the  latter  binding  himself  to  rejiay  the  amount,  and  tliat  the 
drawer  provided  the  funds  and  handed  the  same  to   the  drawee,  only 
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S  17.        ill  view  of  the  oiignfiPiiiciit  ontcrcd  into  bv  the   latter.  Cass.,  2  Doc 

— ^ \f<T.\  (HoMHic'if),  S.  74,  1,  24G  ;  Cass.  I'Jtli  April,  iHTf),  S.  75,  l/IiA). 

22.  'I'lic  (Irawoe  who  has  iroiniscd  to  accept  may  nevertheless 
refuse  to  (h)  so  it' in  the  meuntiiiie  the  drawer  lias  failed.  2  Pardessus, 
])p.  i;!l),2()r),  207,  ;r24,  et  scq. 

2.'?.  A  hill  drawn  hy  an  otlicer  of  irovernnient  on  ariother  oflicer 
need  not,  lie  accepted  ;  it  is  accepted  hy  the  very  act  of  drawiii^r,  the 
(h'awer  and  drawee  heiiifi  merely  aj^ents  of  tiie  same  principal. 
IJaker  v.  Mont^omony,  4  Martin,  !)2. 

Acceptance.  Acceptance  con.sists  in  tlie  cnuaLicujcnt  of  tlu;  drawee  to  pay 
the  bill  aceordinii'  to  the  tenor  ol  his  acceptance.  Section  17,  sub. 
1,  and  section  54  (a). 

The  number  of  acceptances  cannot  exceed  that  of  the  drawees 
m  'ntioned  in  the  bill,  unless  tliey  be  for  lionor.  If  several  drawees 
exist,  the  liokhr  must  request  an  acceptance  from  all  oftliem. 
Section  41  (h)  ;  Vaj:liano  v.  Bank  of  England,  58  L.  J.  Q.  B.  H57. 

Acceptance  must  be  given  ujion  prcsi  ntmcnt,  or  at  the  latest 
within  two  days  thereof;  and  in  default  of  the  drawee's  givinrj; 
the  same,  the  bill  siiould  be  treated  as  dishonored.  It  may  be 
so  treated  even  before  such  term  if  tlie  drawee  refuse  U)  accept. 
Sections  42  and  48, 

A  bill  may  be  accepted  aftiT  having  been  r(  fused,  and  even 
after  maturity.  In  the  latter  case  it  is  payable  on  demand. 
SlcUous   10  and  18.     Bi;foro   the  Act   it  was  p  lyable  at  sight. 

Acceptance  is  only  required  where  presentmtnt  for  acceptance 
is  necessary.     See  section  39. 

With  regard  to  the  firm  of  acceptance,  the  Act,  sections  17 
and  ()4,  enacts  ; — 

1.  Thiit  it  ])e  in  writing  ; 

2.  That  it  be  written  on  the  bill  itself,  or  upon   one  of  the 
parts  thereof,  if  issu>  d  in  a  S'  t ; 

3.  That  it  be  signed  by  the  drawee ; 

4.  That  it  be  payable  in  money  only. 

Section  1 7,  sub.  2,  declares  that  an  acceptance  is  invalid  un- 
less it  complies  with  these  conditions. 

The  English  Act  contains  similar  provisions  in  sections  17 
and  65. 

Previous  to  the  Act  of  1849,  tliere  was  no  law  in  Quebec  regu- 
lating the  foim  of  an  acceptance.     The  latter  could  be  made,  as 
before  the  ordinance  of  1673,  by   separate  deed,    simple  corres- 
pondence, or  even   verbally.    1   Rev.  de  Leg.   510  ;  2  ib.  334. 
The  custom  of  verbal  acceptance  was  done  away  with  by  the 
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ordinances  of  1(573,  tit.  5,  art.  2,  which  roquired  that  the  accept-  §  17. 
auci-  slidulil  bt!  in  writini:',  although  not  (wactiuLi,',  like  our  statute, 
tJR'  ])Utting  of  such  acceptance  up'n  the  b:ll  itself.  It  is  con- 
tended that  this  ordinance  was  not  in  force  in  Quebec  for  w mt 
of  resristr  ition  by  the  Superior  Council  of  Quebec.  Whether 
registered  or  not,  it  stems  bojond  dispute  that  it  was  followed 
and  enforced  as  law, during  the  French  riijiine.  See  ''  Jugeiuents 
it  Delib(5rations  "  (just  published),  vol.  4,  p.  9:}5. 

As  a  neci  ssary  consicjuence  of  section  17,  a  tacit  acceptance  Tiicit 
cannot  be  inferred  Irow  the  drawee's  retaining  the  bill  in  his '"^''^'''''""^^''' 
pos^session  for  an  undue  length  of  time,  without  writing  any 
aece|itance,  and  without  returning  the  instrument  to  the  holder. 
Xevertbeless,  Pothier  remarks  that :  "  SM  paraissait  du  dol  do  la 
part  de  celui  sur  qui  la  lettre  est  tiree,  qui  auiait  express  amus«5 
Innutcmps  le  porteur,  sous  le  faux  pretexte  ({u'il  a  adire  la  lettre 
atiii  de  rempOchir  de  se  pourvoir  contre  le  tireur,  pour  so  fairo 
p!ir  lui  donner  caution  faute  d'accepiation,  et  que  pendant  ce 
tiuijjs  le  tireur  cut  fait !.  nqueroute,  cidui  sur  qui  la  lettre  est 
tirt'e,  qui  a  amusd  le  porteur,  seiait  tenude  I'acejuitter  comme  s'il 
IVut  acct  ptee  ;  ma  is  cette  obligation  ne  nait  pas  d'une  acceptation, 
11  V  on  ayaiit  jias  eu  ;  cllc  nait  de  son  dol ;  c'est  ainsi  (ju'on  doit 
(iitindrc  I'arret  rapporle  par  de  la  Serra,  ch.  10."  Cou  rat  de 
Chanije,  n.  46. 

Writing  is  required  by  the  statute  as  being  an  essential  ele- 
ment of  an  acceptance,  and  parol  evidence  to  establish  the  latter 
is  inadmissible.  The  statute,  in  this  respect,  goes  beyond  the 
ordinance  of  1673,  art.  2,  which  simply  required  the  acceptance 
to  bo  in  writing,  without  pronouncing  as  to  the  validity  of  any 
other  acceptance. 

Therefore,  Poihier's  opinion,  n.  43,  tliat  in  the  case  of  a  verbal 
aoioptance,  the  holder  should  be  allowed  to  demand  thedecisory 
oath  or  servient  diclsoire  of  the  defendant,  cannot  be  followed  iu 
Quebec. 

An  acceptance  is  generally  expressed  by  the  word  accepted  or  "  AcceptciJ." 
WH,  or  its  equivalent,  such  as,  I  will  acquit,  I  will  honor,  I  will 
jiiii/.  followed  by  signature.  The  expression  sanctioned  by  trade 
is  that  of  accepted,  followed  by  signature.  The  simple  signature 
of  tlie  drawee  ent  lils  an  acceptance,  and  in  the  United  States» 
and  the  United   Kingdom,  before  the    Act,  the  word  accepted 
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§  18.  without  siiiPiituro,  wjis  perhaps  sufficient.  Chitty  on  Bills,  ch.  7, 
.  ^^^^  ,^^^^^  :}21,:{2:J.  :{24,  Sth  ed.  18;;3  ;  Buyhy  en  iiills.  c.  (I,  s.  1 .  p, 
182,  r)th  ed.  IH'Ml;  Stcry  on  Hills,  s.  24:J ;  liyks  on  Bills,  2  Am, 
od.  1848,  nn.  i;^l>,  1(14.  llowivcr,  liyles  r<  marks  that  it  was 
tlu'U  ii  question  for  the  jury  whetlier  the  aeceptauee  was 
Complete  and  perfect.      Byles  on    Bills,  n.   i:i!),  p.   1(14,  ed.  184H. 

The  cd»lit:atioiiH  of  the  acceptor  are  of  so  extensive  and  pn^cisc 
a  nature,  that  liis  intention  to  undergo  tlieui  must  necessarily 
jippear  cleaily  upt)n  the  instrument,  in  accordance  with  the 
statute.  Sec  supra,  n.  18.  Jt  would  he  difficult  to  he  satisfied 
with  the  more  word  (ivapfal,  which  at  the  utmost  (tonstitutes  hut 
a  presumption  of  acceptance.  Pothier  and  all  t  French  writers 
hohl  tliat  the  si;:nature  is  recessury. 

As  to  what  constitutes  a  signature,  see  sections  28  and  90. 

The  acceptance    need  not  bo  dated,  except  when  the  bill  is  at 
sijiht,  or  at  so  many  days  or  months  after  sight, 
ivnisoil  An  erased  or  crossed  out  accepiance  is  of  no  effect  under  the 

luct'i.tance.  „ij  p,.^,„(.l,  in^y  and  under  that  of  England.  J)e  la  Serra  (juotes 
an  arret  to  this  effict.  L'Artdes  Let.  de  Chan.,  p.  88,  c.  10.  "  La 
raison  est,"  says  I'othier,  (junted  by  Byles,  n.  148,  and  in  Cox, 
V.  Troy,  in  1822,  7  Kng.  Com.  Law  K.  1(j8,  ''que  le  concours  de 
volont(;s  qui  forme  un  contrat,  est  un  concours  de  volontes  que 
les  parties  se  sont  reciproquemtnt  declarees;  sins  cela  la  volonte 
d'uue  partie  ne  pout  acquerir  de  droit  a  I'autre  pnrtii',  ni  par 
C(in>e(|uent  etre  irrevocable,  suivant  ces  principes.  Wour  que  le 
contrat  entre  \v  proprii-taire  d<'  la  letiro  it  celui  sur  qui  elle  et-t 
tirec  soit  parfait,  il  ne  suffit  pas  que  celui  ci  ait  cu  pendant 
quelque  temps  la  volonte  d'accepter  la  lettre,  et  qu'il  ait  ecrit 
au  bas  (ju'il  I'acceptait ;  tant  ((u'il  n'a  pas  declare  cotte  yolonie 
au  porteur,  le  contrat  n'est  pas  parfait;  il  pent  changer  de 
volonte,  et  rayer  son  acceptation. 

"  Pour  que  cette  acceptation  barrec  fdt  valable,  il  faudrait  que 
]e  porteur  put  prouver  (ju'elie  n'a  ete  rayee  quo  depuis  (jue  la 
lettre  lui  a  die  rendue,  et  qu'on  la  lui  a  ravio  ou  voice."  Contrat 
de  change,  n.  44,  p.  114.  See  section  21,  sub.  8,  and  n.  8,  soctiou 
62,  n.  8. 


Time  f (  r  ac- 
cei)t)iii3e. 


1^-  A  bill  may  be  accepted  :  — 
(a)  Before  it  bas  been  signed  by  the  drawer,  or 
while  otherwise  incomplete ; 
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(h)  When   it  Ih  overdue,  or  ultei'  it  Iims  l)eeii       ^19. 
dishonored  by  a  previous  rel'usiil  to  accept,  or  by 
iioii-payuieiit  ; 

(2)  When  a  bill  payable  after  wi''lit   is  dislion- "j^^''- '"«'"'« 
ored  by  iioii-accei)taiK'e,  niid   the   drawee   subse- ''''^'f'^'''- 

•^  ^  *^  ^  ^  honor. 

([lU'iitly  accepts  it,  the  holder,  in  the  sibseiice  of 
any  (lill'<'rent  agreement,  is  entitled  to  have  the 
bill  accepted  as  of  the  date  of  lirst  presentment 
to  the  drawee  for  acceptance. 

Set'  section  17. 

1.  A.  draws  iibiU  on  J}.,  dati'il  .Iiuiiiary  1st,  itayaMc  one  month  aftci^ 
(luic.  Till'  lioldt'i"  prost'nts  it  for  iicccptivncc  in  Mai'cii.  J}.  accepts. 
As  ic<ranls  M.  this  is  a  suliil  acceptance  of  a  hill  pavalile  on  (k'lnanii- 
Mutf.ini  r.  Walcot,  1  Ld.  liuyni.  571;  see  se-t.  10  (2). 

'.'.  Tiie  holder  of  a  lull  payable  one  month  after  si^ht  presents  it  to 
the  drawee  for  acci-ptance.  Acceptance  is  refu-^ed.  A  weeU  after  it 
i~  ic  presented,  and  iiccepted.  'JMie  acceptance  is  valid.  Wvnne  c. 
Kaike.-,  5  East.  514. 

:!.  15.  accepts,  without  datinir,  a  hill  drawn  payahle  three  months  after 
ihilc.  lie  attains  his  mujoritv  the  day  before  the  bill  matures.  This 
is y/;////(/ /(■/'■/(' evideii(-e  that  ]{.  acci'pted  it  while  an  infant,  liuhert.s 
c.  Uct he'll,  12  C.  JJ   77H.     See  sect.  2;i,  n.  2(k 

4.  A  hill  of  exchange  was  drawn  payable  in  three  ecpial  instalments. 
\V||  n  the  first  instalment  became  due,  the  holiler  pi'csented  it  at  the 
liunk,  where  it  was  jiayable  ;  the  cashier  paiil  the  lirst  inst  <,lment 
timl  returned  the  bill  to  the  h(jlder  with  the  fulldwinii;  indorsement  ; 
'•  Paid  on  the  within  •liflAl,  Auiiust  12,  ISlU."  Jlcl'l,  an  acceptance  for 
the  remuminjj;  instalments,  lierton  >'.  Central  Bank,  II il.  T.  18G3. 
X.  H.  Stev.  Dig.  It  seems  (huibtfnl  that  this  decision  will  ludd  good 
under  sections  17  and  IH  of  the  Act. 

H>.  An    acceptance  is  either    (a)    general,    or  uonorai  and 

.  i(ualitiod  ac- 

(//)  q  nail  lied  :  a  general  acceptance  assents  without  ouptance. 
(iualilication  to  the  order  of  the  drawer  ;  a  quali- 
fied acceptance  in  express  terms  varies  the  efl'ect 
of  the  bill  as  drawn  : 
(2)  In    ptirticular,    an    acceptance  is    qualified  Qualified 

.  acceptance. 

■winch  is  : — 

(«)  Conditional,  that  is  to  say,  which  makes 
payment  by  the  acceptor  dependent  on  the  fulfil- 
ment   of    a   condition    therein   stated ;  but    an 
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acceptance  to  pay  at  a  |)articiilar  sped  lied  })lace 
is  not  conditional  or  (lualilied  ; 

(/>)  '  artial,  that  is  to  say,  an  acceptance  to  pay 
part  only  of  the  amount  for  wliicli  tlie  bill  is 
drawn  ; 

((■)  Quidilied  as  to  time  ; 

{(f)  The  acceptance  of  some  one  or  more  of  the 
drawees,  l)ut  not  of  all. 

General  or  qiKiJified  : — 

1.  An  ii('i't.'|itaiici',  vvlu'iioviT  po-isihlc,  is  to  lie  ('(mstrui'il  ii^  goiu'ral 
aiul  not  (iiialilifiL     Faiishawi'  r.  IN'ct,  2li  I..  J.  .SI  L 

2.  An  ac>('|)tiinci' "  when  in  t'lunl-  "  means  wIkmi  tlie  afct'ptur  's  in 
tlio  j)oss(.'.->ion  of  t'a-h  whicii  tlu'  ilrawi'c  ha-^  a  i'i,:;iit  i o  ilcmanil  an  1 
receive  or  to  a|i]U'o|iiMate.  Winterniute  r.  I'ost,  \  Za'ir.  4;j0  ; 
Swansey  r.  Hreck,  10  Ala.,"):'..'!;  Julian  r.  Shol.rooke,  2  WiN.  1). 

;i  Availalile  socni'ities  are  not  t'liivl-  until  conNcrit' ■  into  money 
Hunter  r.  Inirrahain,  1  Stroii.  271  ;  Gallery  c    Pun  lie.  1  I  iJarli.  ISO. 

Tlie  f(ill:iicin[i  h(in:l>i:<ni  In-hl  fini<Htiiianl  or  iiunlifli'il :  — 

4.  An  acceptance  to  pav  '•  a-  remitteil  fur."  Hanlnii'v  r.  Lissett,  2 
Stran.ire,  1212. 

5.  Or  "  un  account  of  the  ship  '  Tlieti?!,'  when  in  cash  for  the  said 
vessel's  car^jfo."     Julian  r.  ShohrooUo,  2  \Vil<.  '.). 

6.  "  As  soon  as  he  sIkjuIiI  -ell  such  ;j:ooils."  Smith  /'.  AMnttt,  2 
Stranfi;e,  lir)2. 

7.  Or  "  until  a  way  hill  was  paid."   Pier-on  r.  Hunlop.  2  ("owp.  .")7I. 

8.  Or  "until  tiie  ship  with  the  wheat  arrives.""  Milue  /•.  Pre>t,  t 
Camp.  H9;5. 

9.  "  Wju'ii  lie  would  ohtain  those  funds  from  France.'"  Mcmli/abel 
V-  Machado,  '^  Moore  k  S.  Sll. 

10.  If  a  certain  liou-^e  should  he  jriven  up  to  the  drawee  htf'  e  a 
named  day.     Swan  r.  Cose,  I  March,  177. 

11.  A  che(|ueaccp}>ted  conditionally  docs  not  bind  the  acceptor  till  the 
condition  is  fullilled.  nufresne  r.  Jac(|nes  Cartier  Muiiilinii:  Societv,  5 
R.  L.  235.  Ontario  Hank  (.  McArthur,  5  Ma.  R.  ;W1  ;  Paris,  JLst 
March,  1S8S,  J.  P.  40,  2,  40  ;   1  Hedarride,  M'.K 

12.  The  defendant  accepted  an  order  :  "  Accented,  payable  when  in 
funds  as  a  first  preference  out  of  the  estate  of  C.  F.  it  Co."  Held, 
that  the  evidence  diil  not  show  siudi  a  fultilnu'nt  of  the  condition 
upon  which  the  acceptance  was  niade  as  to  make  the  defendant  liable 
upon  it  to  the  plaintiU's ;  that  the  trnstct's,  under  the  a-sionment,  had 
a  first  lien  for  the  aiuoiuu  of  the  advances  nuide  by  them,  and  mi,irht 
have  interfered  to  prevent  defendant  from  treatinjf  moiu'ys  received, 
a«  received  by  him  as  assi<rnee,  \intil  their  clair.  '^  had  been  first 
discharged;  the  defendant  was  not  Ixuind  to  <ro  into  particulars,  and 
show  to  whom,  and  when,  and  luider  what  circumstances,  the  money 
was  paid  by  him  ;  but  that  the  Imrden  was  on  jilaintills  of  slu)win<.' 
misappropriation  of  the  funds.  Potter  r.  Tavlor.  20  N.  S.  U.  (8  R.  & 
G.)  3G2  ;  7  C.  L.  T.  434;  also  7  li.  &  G.  885.' 
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TlieJ'ollowi)i[/  acceptances  are  nhn  qualified  or  coiulitional :  —  S  19, 

111.  Exti'iidiiii:  tlio  time  of  paviiictit.  Ilii.s.-^ell  y.  I'liillips,  14  Q.  B. 
891  ;  IJiirthe  r/Donaldson,  15  \m\w.  ;5R2. 

14.  "  Paviihlo  in  iiionov,  luilf  in  rroods."  Petitr.  BoiiPoii,  Comborb. 
4')2;  Howe  f.  Yoiiiij,',  2  Hliirli  H.  L.  401). 

15.  "  Acccptoil,  payable  on  giviiii.^  up  bills  of  hniinii  for  clover  per 
«lii]i  '  Amazon.'''   Smitb  y.  Vertue,  HO  L.  J.  C   P.  5G, 

Id.  "  On  condition  that  it  be  renewed."  Russell  i".  Pbillips,  14 
y.  H.  S91  ;  Fan.-hawe  r.  Peet,  2G  L.  J.  Ex.  HI 4. 

17.  Defendants  acce])ted  two  drafts  in  the  following  words  : —  "  We 
will  Ueep  the  sums  of  .$(!05  and  $40."). 25  from  the  iirst  estimate  of 
McLe.tii  and  Moran  &  Co.,  as  reipiested  above,  provided  they  have 
(lone  ^lllii<■i(■llt  work  to  earn  that  sum."  The  c;oiiditi(jn  liaving  been 
t'ullilled,  lield,  that  they  were  liable.  McLean  v.  Shields,  1  Ma.  11.278 
Sec.  supra  n.  11. 

1>!.  In  Eii.dand  and,  before  the  Act,  in  Ontario,  Prince  Edward 
Isluml,  Manitoba,  an  iicceptaiice  "  payable  at  the  I'nion  Hank  and  not 
elsewhere  "'  was  qnalilied  accei>ti;nce.  llalstead  r.  Skelton,5  Q  B.,.SG 
Ex.  Ch.  Otherwise  under  clause  ly,  par.  (r/)  of  the  Caiuidian  Act. 
See  al.-^o  section  45,  n.  15. 

An  acooptance  may  bo  either  general  or  qualified.  A  general  Ccneral 
accejitanec  i.s  an  engagement  to  pay  the  bill  absolutely  according  '"^'-'^'P''^"  ^ 
to  its  tenor.  Section  19.  The  holder  may  refuse  any  accept- 
!inc  ■  whicli  i.s  not  general  ;  for  the  drawee,  as  mandatory  to  the 
drawer,  is  requested  to  accept  in  the  form  and  tenor  adopted  by 
the  drawer.  Indeed  the  payee  receives  the  bill  only  on  that 
condition.  The  taking  of  any  other  acceptance  would  expo.se 
him  to  the  loss  of  his  recourse  against  the  drawer  and  indorser 
Section  44. 

A  qualified  acceptance  varies  the  tenor  of  the  bill,  either  by  Qualifiefl 
being  made  tor  a  smaller  sum  or  by  changing  the  date  of  matu- "^'^'^^J"""""' 
rity  ov  the  place  of  payment,  or  otherwise  modifying  the  terms 
of  the  engagejucnt  of  the  drawer.  In  all  ca.ses  of  a  qualifii'd 
ac'Oeptance,  the  holder  should  at  once  notify  the  prior  parties,  and 
if  they  fail  to  express  their  dissent  within  a  reasonable  time,  they 
are  deemed  to  have  a.«sented  to  it.     Section  44. 

An  acceptance  for  a  less  sum  constitutes  a  refusal  for  the  sur- 
plus, and  the  hoider  may  reject  it.  He  may  take  this  partial 
acceptance  and  protest  for  the  balance,  and  the  prior  parties  will 
I'oruain  liable,  provided  due  notice  of  this  partial  acceptance  be 
given  to  them.      Section  44. 

If  the  owner  of  a  bill  allow  the  acceptance  to  be  made  for  a 
loiigir  term,  he  cannot  demand  payment  before  the  expiration  of 
the  delay  granted.     Such  exten.siou  cannot  prejudice  the  drawer 
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"  Not 

elsewliere." 


or  the  indorsiTS  who  are  discharged,  unless  they  liave  expressly 
or  impliedly  authorized  the  same.  Section  44  ;  2  Eevuede  Legis- 
lation, 171.  The  bill  is  then  held  at  the  risk  and  peril  of  tlio 
holder,  who  has  no  other  recourse  than  that  against  the  acceptor. 
Tlio  drawer  is  not,  however,  discharged,  unless  it  is  proved  that 
at  the  time  of  maturity  upon  the  face  of  tlie  bill  he  had  forwarded 
the  necessary  funds  to  the  drawee.     8ect.  4G,  sub-sect. (lj. 

It  sometimes  happens  that  the  drawee,  without  changing  the 
term  of  maturity,  sti[)ulates  in  his  acceptance,  that  the  bill,  origi- 
nally payable  at  his  domicile  or  someotiier  place,  shall  be  payable 
at  some  particular  ])lace,  for  instance,  at  a  bank  where  he  has  an 
account.  'J'he  advantatrc  of  this  aeceptance  is  evident,  ^flie 
acceptance  of  a  bill  payable  at  a  banker's  is  tantamount  to  an 
order  to  the  banker  to  pay  the  bill.  Vagliano  o.  Bank  of  Eng- 
land, 5S  L.  .1.  Q.  B.  357.    Section  24,  u.  8. 

About  1820,  there  arose  in  England  serious  doubt  and  diffi- 
culty as  to  whether  an  acceptance,  which  simply  expresses  a  bill 
to  be  payable  at  a  banker's,  was  general  or  (jualified.  The  ques- 
tion was  finally  brought  up  before  the  House  of  l.ords  in  Kowe 
V.  Young,  2  Bligh  II.  L.  391,  where  it  was  held  that  such  an 
acceptance  was  (jualitied.  In  1821,  the  British  Parliament  pro- 
mulgated the  1  and  2  GvO.  IV.,  c.  78,  which  declared  •'general" 
every  acceptance  specifying  a  place  of  payment,  unless  it  con- 
tained the  words  "o///y  mid  not  otlierwlse  nor  elseichcre."  This 
provision  was  introduced  in  Lower  Canada  by  s.  7,  of  the  12  Viet., 
c.  22,  1849.  The  mercantile  community  of  Montreal,  beirig 
more  or  less  unac(juainted  with  the  J'higlish  practice,  failed  to 
comply  with  the  re((uirements  of  section  7  of  the  Act  of  1849, 
and  in  1850  the  legislature  re-established  the  old  custom,  aaJ 
declared,  so  far  as  Lower  Canada  was  concerned  :  1st,  That  the 
words  onli/  inul  not  otherwise,  nor  ehenhere  were  nut  and  woulil 
not  be  necessary  ;  and  2ud,  that  the  indication  of  a  particular  place 
would  be  sufficient  to  make  the  acceptance  "([ualitied.  "  13  and 
14  Vict.,  c.  23,  s.  4.  The  law  remained  unaltered  in  Ontario, 
and  in  1864  was  extended  to  Prince  Edward  Island  by  a  statute 
of  the  Assembly  of  that  province.  27  Vict.,  c.  6,  art.  I.  See  Ca. 
Rev.  St..  ch.  123,  ss.  9  and  16. 

The  English  Bills  of  Exchange  Act,  sect.  19  (c),  has  re-enact- 
ed 1  and  2  Geo.  III.,  ch.  78. 
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When  the  Act  was  under  consideration  both  in  the  Commons       §  19. 
and  the  Senate,  the  provision  of  the  Englisl    Act  j/ave  rise  to  a  ~~ 

i;00(l  deal  of  discussion.  Ontario  meiubt'rs  stood  for  the  main- 
tenance of  the  Englisli  rule,  vhile  Quebec,  Nova  Scotia  and 
New  Brunswick  were  unfavorable  to  any  change.  Finally,  section 
19  was  suggested  by  the  Senate,  and  adopted  as  a  compromise. 
Now,  an  acceptance  payable  "  at  a  particular  place  "  must  every- 
where be  treated  as  general  and  not  qualitied,  so  that  this  stipula- 
tion may  be  made  by  the  acci  ptor,  without  his  thereby  causing 
any  loss  or  danger  to  the  holder.  The  use  of  the  words  "  there 
only  and  not  elsewhere  "  having  no  practical  meaning  should 
be  discontinued.  Whether  they  are  used  or  not,  the  bill  must 
he  jiresented  at  the  particular  f^pecified  place.  Section  40  (1)  ; 
and  the  drawer  and  indorsers  are  not  discharged  by  their  inser- 
tion in  the  acceptance.     Sections  19,  44  and  52. 

The  aeei'ptance  maybe  comlitunud.  Sect.  19  ('»).  Article  Conditional 
124  t(f  the  Code  de  Commerce  prohibits  any  conditional  accept. '^''"^'l''^'^"*^®' 
auce. 

The  ordinance  of  1GT3,  title  5,  art.  2,  declares  that  all  bills  of 
exchange  are  accepted  purely  and  simjtli/,  in  this  sense,  that 
the  holder  need  not  be  satisfied  therewith,  and  might  have  the  bill 
protested,  just  ai  ■  the  same  had  not  been  accepted.  Pothier, 
du  Ciiange,  n.  47  and  n.  94.  Tlu'  English  and  American  juris- 
pruilenee  contains  similar  provisions. 

A  c-onditioiial  acceptance  is  a  qualified  acceptance,  and,  conse- 
quently, what  was  already  said  on  this  subject  need  not  be 
repeated  hi're. 

Can  the  drawee,  who  is  the  creditor  of  the  holder  of  a  bill  pay- 
able on  demand,  sit  off  his  claim  and  accept  payable  to  himself? 
Can  tlie  holder  refuso  this  ([Ualified  acceptance  or  jtaymeut,  for 
a  bill  payable  on  demand  does  ndt  re(juire  acct'ptance  ?  Pothier 
says  that  tlu;  holder  cannot  refuse  this  acceptance,  payment  or 
compensation.  "  Le  refus  que  je  lui  fais  par  cette  espece  d'ac- 
ceptation,  de  lui  faire  nn  paiement  re'el,  etant  un  refus  (jui  pro- 
cede  de  ce  (jiiilest  mon  debiteur,  et  par  conse(iuent  (jui  procedc 
de  son  fait,  ne  pent  doinier  lieu  a  aucun  recours  de  sa  part. 
Pareillement,  si  un  creancier  du  proprietaire  de  la  lettre  de 
change,  avant  que  je  I'lU-se  acce])tee,  avait  fait  saisir  entre  mes 
mains   ce  (jue  je  dois  ou  devrai  par  la  suite  a  ce   propridtairc, 
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Inchoate  in 
.struuieuts. 


When  to  be 
filled  up. 


As  to  subse- 
quent holder. 


j'ftcccpterai  en  ce  cas  la  Icttre  pour  payer  d,  qui  sera  par  jnsflce 
ordoniU  avt3c  un  tel  salsissant,  sans  quo  Ic  propriutairo  do  la  Kttre 
puisso  so  plaindro  de  cette  acceptation,  puisque  c'es^t  sou  lait 
qui  donnc  lieu  ii  la  restriction  (|uV'lle  renierme. "  Du  Clian<ro 
n.  47.  See  also  de  la  Sorra,  c.  10  ;  Porsil,  de  la  Let.  do  cliaiiuc 
1G5-1G9;  Nouguier,  Let.  de  Chanoc,  pp.234  240;  2  Panl.' 
art.  372 ;  Story  on  Bills,  p.  209,  ^  241,  note  5. 

20.  Where  a  simple  signature  on  a  blank  paper 
is  delivered  by  the  signer  in  order  that  it  may  be 
converted  into  a  bill,  it  operates  as  a  prima  facie 
authority  ii  fill  it  up  as  a  complete  bill  for  any 
amount,  using  the  signature  for  that  of  the  draw- 
er, or  the  acceptor,  or  an  indorser;  and,  in  like 
manner,  when  a  bill  is  wanting  in  any  material 
particular,  the  person  in  possession  of  it  has  a 
jyrinid fdcle  authority  to  fill  up  the  omission  in 
any  way  he  thinks  lit; 

(2)  In  order  that  any  such  instrument  when 
completed  may  be  enforceable  against  any  person 
who  became  a  party  thereto  prior  to  its  comple- 
tion, it  must  be  filled  up  within  a  reasonable 
time,  and  strictly  in  accordance  with  the  author- 
it}^  given ;  reasonable  time  for  this  purpose  is  a 
question  of  fact ; 

Provided,  that  if  any  such  instrument,  after 
completion,  is  negotiated  to  a  holder  in  due 
course,  it  shall  be  valid  and  effectual  for  all  pur- 
poses in  his  hands,  and  he  may  enforce  it  as  if  it 
had  been  filled  up  within  a  reasonable  time  and 
strictly  in  accordance  with  the  authority  given. 

See  sections  12,  29  and  35. 

Blanks  and  imperfect  instriimeuts  : — 

1.  Tlie  gonenil  rule  of  law  upon  this  snlijeet  is  that  one  who  frives 
his  sijiiiature  as  maker,  ac;eo])tor,  drawer,  ov  indorser,  and  inti'usts 
the  same  to  another  to  till  u\)  tlie  contract  and  make  him  partv  to  a 
negotiable  instrnment,  thereby  confers  uj)on  the  person  so  intrusted, 
as  to  all  purchasers  for  value  without  notice,  the  riglit  to  complete 
the  contract  at  jileasure,  both  as  to  names,  terms,  and  amtmnt' 
no  uuitter  upon  what  private  understanding  the  blank  was  made. 
Mclnnes  v.  Milton,  U.  (J.  30,  Q.  B.  48i> ;  Sanford  v.  Jones,  6  0.  S.  104  ] 


Lark  in  r. 
3:W;   Wlui 
t?.   Slowrll. 
I'utlliUII    ('. 

HIT;  SiUi,i2 
Elliiilt  r.  " 
0J4  ;  J.edw 
N.  Y. 531 
^uu,'S  '  A\'i.' 
send  r-  I'ri 
Gutlinipl  r 
Kiuiii,  --III 
Is'jS.citeil 
1,  ')7,  and 
Seine,  l!(itli 
p.  :i~(i,  !!•  1- 

Tlirjillh 

2.  '■  Tore 

.'!.  A  note 

Siviitord  r.  \ 

4.  Fillin«z 
I).  7:.,  2,  2 
Xiive  nber, 

0.  ISilldra 
insert  his  i 
Ins.  Co.  (».  J 

(■),  Ibll  si. 
the  nani<'  of 
been  left  in 
pt'i-fecled. 
lli:U  a    bill 
signed,  was 

7.  It  is  nc 
indorsed,  it 
up  of  the  nil 
will  1)1'  treai 
L'.  C.  7  Q.  J 

8.  A  pers( 
lilunk,  \\',\->  I 
ciitili^:-  any 
tit.    Ilo-arii: 

9.  Any  on 
was  iic('t'|.tt'( 
his  peril  ;  ai 
in  the  firm  i 
bolder  must 
acceptance  a 
it  >lionld  lic 
J.  And  if 
holder,  the  1 
111.  Cheniu 
I',  Buhner,  2 
section  30. 
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Liirk'm  r.  Wiani,  5  O.  S.  GGl ;  Aii<;le  i'.  Xurtlnvestcrn  Ins.  Co.,  92  U.  S. 
3'{i);  Wliitiiioi'f  t?.  Nickcrsuii,  25  Mass.  400;  Gri'Oiilit'ld  Siiv.  Hunk. 
V.  StuWfU,  12;^  Mass.  19(j,  I'J!),  20;!  ;  Fearing  i'.  Clark,  Ui  Grav  74; 
Piitiiani  ('.  Sullivan,  4  Mass.  45,  54;  JJlakey  i\  Johnson,  1,'{  linsli. 
197;  Sittiii'  r.  Birki.vslacU,  .'is  .Md.  15>S  ;  Dunliam  v.  Clugg,  .'tU  Md.  2f<4  ; 
Elliott  t'.'Clii'snnt,  ;{()  Md.  51)2  ;  Micliigan  ]}ank  i\  Eldrt'd,  9  Wall. 
654;  Ledwick  v.  AlcKiin,  5;5  N.  Y.  3U7  ;  Van  Dnzcr  v.  Ikiwo,  21 
N.  Y.  5.S1  ;  Jinrson  p.  Ihintinj^doii,  21  Mich.  415;  Van  Etiac.  Even- 
son,^'  Wis.  .">;>;  FarniorsW  M.  Haid<  r.  llorsc}',  2  liuust.  liH5 ;  Tuwti- 
soikI  !•■  !•  rancf,  2  lloust.  411  ;  Ai'in.-ti'onji;  c.  Har-<hnian,  (il  liid.  52  ; 
Guliirupt  V.  Willianisun,  (Jl  Iml.  5!)9  ;  Yocmn  r.  Smith,  (J'.i  111.  H21  ; 
Kioin,  22nd  July,  1817;  Agvu,  Kith  May,  185!!;  Jias(ia,  15th  DectMnlKM-, 
1S5S,  cited  in  iJedarride,  vol.  I,  j).  155;'  Cass.  29t!i  Marcli,  18152,  8.  :{;{, 
1.  57,  and  H^rdeaux,  27th  Maich,  1854,  cited  m  4  Alauzet,  2;{;  also 
.Seine.  2(;tli  Jidv,  I8(i4  ;  and  Paris,  IHth  Mav,  1805,  citetl  in  4  Alauzet 
J).  270,  n.  1410.'  '  ' 

TliiJilUnij  oftltefolloidug  blanks   was  lidd  authorized  and  bind- 


§  20. 


ly  writin;^  "  niontli." 
Devaney    v.  Hruwnlee, 


lee,  8  A.  R.  855 : 


2.  '•Three afterdate,"  1 

,").  A  note  signeil   in   hlaidc 
Saiit'onI  c.  Jioss,  0  0.  S.  101. 

4.  Fillinu'  ui)al>lank  indorsement  in  France.  Agen,  1st  April,  187.'?, 
1).  75,  2,  210;  Uc(i.  Utli  January,  1878,  D.  78,  1,  285  ;  iteq.  5tli 
N,ive  nhcr,  1872,  D.  74,  1,87. 

5.  ISili  drawn  jiayahle  "  to or  order.  "  Any  bond  fide  Iiolder  may 

insert  his  name.    Crutclilv  c   Mann,  5  Taunt.  529  ;  Mutual  Safety 
Ins.  Cu.  i\  Porter,  N.  B.  2"Allen  280. 

0.  Bdl  signed  "  Per  0.  A.  llowland,  AVilliam  Stockdale,  manager," 
the  name  of  the  Company  on  whose  helialf  they  intend  to  sign  having 
lieen  left  in  hiaidi  and  never  tilled,  lleid,  that  the  note  wa.s  never 
|ierfeeteti.  Brt)wn  v.  llowland,  15  A.  K.  780.  But  held  in  Franco 
that  a  hill  payable  to  the  drawer's  order,  indorsed  in  full,  hut  not 
fiigned,  was  perfect  and  valid.     Ca-s.,  10th  June,  1840,  1).  40,  2,  117. 

7.  It  is  no  (.dejection  to  the  validity  of  a  note  that,  at  the  time  it  was 
imlorsed,  it  had  not  been  signed  by  the  maker  ;  the  subse(pu'nt  tilling 
up  (if  tlie  maker's  name,  or  of  the  amount,  or  of  the  payee's  name, 
will  be  treated  as  if  made  before  the  indorsement.  Rossin  i\  McCarty, 
U.  C.  7  Q.  B.  100;  llan.scome  i\  Cotton,  U.  C.  15  Q.  B.  42. 


8.   A  person 
hlank 
fiitill*. 


who  takes  an  acceptance,  with  the  drawer's   name  in 
ha"  no  right  to  say  that  he  may  assume  that  that  aec('i)tanco 
any    hokler    to    insert    any  name  as  drawer  which  he  ihink.s 
tit.   Hogarih  v.  Latham,  Law  Rep.  8  Q.  B.  Div.  048,  052. 

9.  Anyone  who  takes  such  an  instrument,  knowing  that  when  it 
was  accepted  the  bill  had  no  drawer's  mime  signed  to  it,  takes  it  at 
his  ]ieril  ;  and  where  the  acceptance  is  made  by  a  pcartner  of  a  tirm, 
ill  liie  tirm  name,  in  a  matter  not  connected  with  the  partnersldp,  the 
holder  must  sliow  that,  in  fact,  the  partner  who  tiid  not  write  the 
arce|itance  authorized  the  signing  of  the  tirm  name,  with  intent  that 
it  .-honid  I/e  tilled  up  by  any  person  who  took  it.  lb-,  J5ramwell,  L. 
.1.  And  if  an  unautliorized  name  be  filled  in  as  drawer,  by  the 
Imlder,  the  latter  cannot  recover  even  against  the  accepting  partner. 
ill.  Chemimj'  Canal  Bank  v.  ]?radner,  44  N.  Y.  680;  Union  Bank 
/'.  Hulmer,  2  Ma.  R.  880.  See  section  22,  n.  18  and  following  and 
section  80. 
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The  Bills  of  Exchange  Act,  1890. 


§21. 


S 


Contract  not 
eoinpli'te  until 
delivery. 


Chalmers,  at  p.  4(i,  (jives  the  following  illustratiuns  oj  inch  oak 
'instruments  : 

10.  li.,  luivinu:  autliorily  to  do  so,  .ij;ivos  a  blank  .acoo|)tan(ic  for  100/. 
in  the  11111110  ut'  liis  lirm.  It  is  tilled  up  after  IJ's  death.  The  sur\  iv- 
inj^  partners  are  liable.     Usber  v.  Dauncey  (1H14),  4  Camp.  97. 

11  J}.  i:;ivcs  C.  a  idank  aeceptaiice  tn  aci^oiiuiiodate]iiin,aiid  without 
roceiviti;;;  value,  .\fter  15. 's  dealh  it  is  filled  up  and  disciouiited  witli 
D.,  who  sees  it  tilled  up.  1).  rannot  recover  the  auKHiut  from  U.'a 
estate.  Hatch  v.  Searle.s  (LS5t),  2  Sm.  &  G.  147;  24  L.  J.  Cli, 
22. 

12.  B.  gives  a  blank  accejilance  to  a  money-lender,  who  fills  it  up 
as  a  bill  piiyable  lo  drawei's  order,  iiisei'tinji  a  fictitious  si^natuic 
as  that  of  drawer  an<l  indorser.  If  the  bill  afterwards  o;ets  into  llic 
liands  of  a  hiiider  in  due  couise  he  can  recover  from  B.  Schultz  r. 
Astlev  (183(i).  2  Bing.  N.  C.  514  ;  London  &  S.  W.  Bank  v.  Wentworth 
l.^SU)',  .')  Ex.  'JO. 

13.  B.  puts  a  Idank  acceptance  in  his  desk.  It  is  stolen,  and  then 
filled  up  as  a  bill.  Even  a  holder  in  due  course  cannot  recover 
from  B.,  for  he  never  delivered  the  inchoate  instrument  for  the 
purpose  of  conversion  into  a  bill.  Baxendale  v.  Betuiett  {1H7S),  "5  (}, 
B.  D.  525,  U.  A.     See  also  section  21,  nu.  H  and  11  ;  section  22,  n.  .'il. 

14.  B.  gives  a  blank  acceptance  in  the  name  of  his  firm  to  C. 
without  the  authority  of  his  copartners.  C.  gives  the  bill  in  thi< 
Ptate  ;o  his  own  jiartner  for  a  private  debt,  who  then  fills  in  the 
nameofC's  firm  as  drawer  and  jiayee.  C.'s  firm  cannot  recover 
on  this  bill  from  B.'s  firm.  Iloirarth  'i\  Latham  (1878),  '^  Q.  B.  1). 
G4;{,  C.  A.    See  su])ra,  n.  !). 

15.  B.  anil  X.  sign  as  makers  a  joint  and  several  note,  with  blanks 
for  date  and  j)ayee's  name-  1>.  signs  on  condition  that  the  note 
shall  only  be  issued  if  Y.  also  will  join  as  maker.  Y.  refuses  to 
join.  X.,  who  is  in  jiossession  of  the  note,  represents  to  plainiitt' 
that  lie  has  authority  to  issue  it.  lie  fills  in  plaintifl's  iiame  as 
payee,  and  transfers  the  note  to  him  for  value.  Plaintitl'  cannot 
recover  from  B.   Awde  v.  Dixon  (1851),  (!  Exch.  8(i!).   See  .-upra,  11.  8. 

10.  B  signs  as  acceptor  a  bill  on  a  OcZ.  stamp,  with  the  amouiii 
left  blank.  In  the  margin  is  At.  This  is  fraudulently  altered  to 
4(.)Z.,  and  the  bill  is  filled  up  for  forty  pounds.  A  holder  in  due 
course  can  recover  40Z.  from  B.  Garraril  i\  Lewis  (1882),  10  Q.  B. 
D.  30.     See  sections  21,  24  and  03. 

17.  B.,  a  bankrupt,  gives  a  blank  acceptance.  It  is  filled  up  anl 
negotiated  after  his  discharge.  The  holder  can  recover,  for  it  diil 
not  constitute  a  p'.'oviible  del)t.  Goldsmid  ;>.  Hampton  (185^),  5  C. 
B.  N.  S.  1)4;  27  L.  J.  C.  P.  280 ;  Cf.  Ex  parte  Havward  (1871),  L.  K. 
6  Ch.  540. 

18.  An  incomplete  bill  (no  drawer's  signature)  which  is  sent  ly 
railwjiy  and  lost,  is  not  a  security  for  the  pfiyment  of  money  within 
the  meaniuL''  of  the  Carriers  Act.  Stoessiger  v.  S.  E.  Railway  Co. 
(1854),  3  E.&B.  549. 

21.  Every  contnict  on  a  bill,  whether  it  is  the 
drawer's,  the  acceptor's  or  an  in  dorse r's,  is  incom- 
plete and  revocable,  until  delivery  of  the  instru- 
ment in  order  to  give  effect  thereto  ; 


Form  and  Interpretation.  40 

Provided,  tluit  wliore  iin  iicoGptance  is  written    ^^  2^-  _ 
on  a   bill,    and   tlie   drawc?  gives    iiotiee    to,    or  -'''■''i''^""'- 
iiccordiiig  to  the  direetions  of,  the  person  entitled 
to  the  bill,  tliat  he  has  accepted  it,  the  acceptance 
then  becomes  complete  and  irrevocable  ; 

(2)  As    between    innnediate    i)arties,    and    as  n<<,"isitcs  as 
regards  a  remote  party,  otlier   than  a  holder  in 
due  course,  the  deliverv  : — 

{(()  In  order  to  be  eflectual  must  be  made  either 
by  or  under  the  authority  of  the  party  drawing, 
accepting  or  indorsing,  as  the  case  nuiy  be  ; 

(A)  May  be  shown  to  have  been  ctuditional  or 
for  a  special  purpose  only,  and  not  for  purpose  of 
tiausferring  the  property  in  the  bill ; 

I]ut  if  the  bill  is  in  the  hands  of  a  holder  in  due  "wiR-nvMiia 
course,  a  valid  delivery  of  the  Ijill  ]»y  all  pjirtiespieMuntd. 
prior  to  him,  so  as  to  make  them  liable  to  him,  is 
conclusively  presumed  ; 

(o)  Where  a  bill  is  no  longer  in  the  possession -'^''■''""''■'^'^'''* 
of  a  party  who  has  signed  it  as  drawer,  acceptor 
or  indorser,  a  valid  and  unconditional  delivery  by 
him  is  presumed  until  the  contrary  is  proved. 

Sec  8('ctiuns  2  (li),  21*  uml  iintcs  lunlt-'r  section  oO- 

Jleliveri/  actual  or  coHstrucfice.    Sftden  bill. 

1.  There  must  be  a  deliverv  of  the  jiiiper,  either  aetnul  or  con" 
structive.  First  National  Hank  r.  Strang',  72  111.  55!);  Burson  r- 
riuiitinj:ton,  21  Mich.  115  ;  IJuxendale  c.  13.'iiiittt,  l^aw  lie]).,  o  Q.  \i. 
Div.  525. 

2.  A  constructive  delivery  is  made  wlien  tlie  pajier  is  intrusted  to 
aiidther,  and  put  in  circulation  by  the  custudian  contrary  to  the  orders 
uf  the  defendant.  Jjursmi  r.  Iluntingtuii,  ,s'(/yy;v/. 

ii.  'The  acceptor  cannot  cancel  his  acceptance  after  lie  has  notified 
the  drawer  that  he  is  holdim:  the  itill  accepteil  fur  the  bcnetit  of  the 
holder.  Rej.,  2()th  April,  1837,  iS,  V.  IM ,  1,  H2.  But  lie  can  do  so  at 
liiiy  time  whether  within  or  after  the  two  days  allowed  to  accei)t,  so 
linijj;  as  he  has  not  signilied  his  acceptance.  Liene,  2(itli  Marcdi,  isll  ; 
LyoiijDth  August,  1848,  J.  P.,  48,  2,457;  iMontpellier,  2i)th  July, 
l!^:i(),  J.  p.  87,  1,  (j8  ;  4  Alauzet  157.  See  also  notes  under  isection  17 
mill  section  62,  n.  8. 


Tin:  J'.iij-s  OF  Exchange  Act,  1890. 


21,  I.  Tliirc  is  i'(in--lructi\t'  ildivcry,  ulicn    the   dcrrnilanl    has  [ivon 

^Miilty  uf  11(1^1  i<.'ein'c,  in  tailing  to  asciTtnin  ihc  nui  iiiv  i.i'  lln' ciniinicl 
wliicli  lie  lui-  siuiicd  in  t'livdi"  of  aiinliicr.  Cliapniun  r,  Idtsc,  i'l)  N.  V. 
I'M ;  WhiliRV  c.  Siivdcr,  2  I/ui.-^.  177.     Sec  ncilcs  under  .<i'i'.  IKl. 


W 


H  re  a   liv'sv 


tialiU 


nil   iiV  III 


lie  i.'   .-ttdlcii   IViim   till'  acc<'iit 


. ir  (ir 


maker,  sueli  [lariy   is  not   luiliit'   ilici'con  lo  a  IhdkI  Jidc.  indor-iT  |'(,r 

niK'wiiat  facilitatcij  ihe 


oi'  or  maiviT  ,-( 


valiU',  e\c'n    thoiijili   llii'   at;('(|il 

lliitiliy    |iiitlini:  tlic   liaiicr  in   an   iinlorUcd   drawer  ui   eliaiiilieis   to 


whieii  Ills  ell  rk,  laundress,  and  other  |ler^(lll^ 


had 


iieee:--^ 


ixemliilo 


c.  Jiinneit, 


aw 


under  sectiun  ;» 


0. 


■P 


(.». 


Div.  ,>: 


11.      l;ut    see   1 


lulls 


Till  J'dUou'inci  i/hislrdliniis  ari'/'iinii  C/nihncrs,  p.   1> 
1 .   I!.,  who  owes  C.  10(1/.,  niake>  a  note  lor  tjie  anioiii 


C.  ]}.  die.- 


am 


Itl 


I'  note  IS  al'li'rwai'ds  t'oiind  anioiiLr 


his 


lit  j)a\'ahli'  to 


iiiiers. 


(' 


no  riLiiit  to  this  note,  an 


1  if  it 


he'ii\eiiti)    mill,  he  t;aniioi    eiifoive  it. 


Bi 


oiiiaLie  V. 


•I 


Liovd,  1  E.\ch.  :V1. 


I),  makes  a  note    in    favour  of   (" 


holder  (r.  (/..  trustee  iinde 


r  ei  iiniiosit  h  III    ilci'i 


no  [ivojierty  iii  the  in 


ite.    J.alter  /•.  While,  L.  It.,  ;")  II.  L 


lelivers  It    to  a    >lake- 


a.;i|iiii'i.< 


).     C.  thereliy 


C,  the  holder  of  a  hill,  speeially 


ll)i|or^e<  1 


;)(S. 


t  to  I).,  and  ir 


in-iniii 


it  hy  post  to  X.,  lii>  own  aiicnt.  X.  in  form-  I),  lliat  he  ha-  reei  i\ei|  liie 
hill,  hut  does  not  Li'ivi'  it  to  him,  or  iimlertake  to  hold  il  on  his  necouiit. 
(".  (prohahlv)  can  revoke  the  Iransaetion  and  eaiicel  hi-  indor-eihcnt 
to  D.     I'.iind   r.    Hampshire,    M.  A-  W.  :!(l."i ;  Muller  r.  I'omlir  (Iv;;;), 


[)')  Xi'W  York  It 


!'J.").    .See  mfra,  nii.  I,  ."). 


1.  C,  tl 


>U 


e  iioiui-r  o!  a 


hill. 


in  a   letter  ad<lresse 


d    to    1).      T 


pei'ially  iiidor  c-  it  f( 


1). 


anil  iiicloM's  It 


le    letter,  w  liKUi    is    put    in   the    uliioe 


s    l):<   ind 


or^eiiii'iit 


letterdiox,  is  stolen  hy  a  clerk  of   C."s,  who  i'nv^c 

an<i  neii'oliates  the  hill.  The  projierly  in  the  lull  remain-  in  (.'.    Ar:i. 


CI 


leoiie 


liank,  1  0.  1'.  1).  al  :>>^l. 


i).     li 


V  liu'  re::'iilation-  ( 


d'lheKieili.-h  To.-I  ()lll> 


eaiiiio 


in 


t   he 


e,  a  letter  once  p 


reclaim 


ed.     If,  then,    the   indorsee  (jf  a  hill  ;iuthori/(' t||,. 


loi'^i'i'  to  tiaiisniit  it  to  him  hy  jxi-l,  the  property  in  the  hill  p 


to  the  iiii|or.-ee 


and  the  iiidor-emeiit  heeoi; 


letter  which  contains  the  lull  is  po-te 


]•: 


coiiipli  te  a--  -(Kill  a-    III' 


\    pai 


7  :  Si<diel  /".  l)or.;ii 


2  II.  \-  c.  ;i.- 


rte    (' 


L.  i;.,ni 


I..  .1.  Ivx.  17'.». 


(I.  The  holder  of  a  note  payahle  t<i  hearer  wishes  to  remit  nmney  to 
I).  l'"or  -alety  <.if  transmi-^sioii  he  luits  the  note  in  half  and  post-  .-ni' 
lialf  !o  1).     IJi'lore  he  post-  the  second  half,  he  chanji-fs  his  mind.  lUhl 


,rite-  to  I),  demaiidiici  hai'k  llie  half  Le  liii    ■ent.     Ill 


ilo  so.  r. If  a  pit 
U.  IJ.  172;   ('f. 


rli.il  dcliverv  i-    ineli'crluid. 


Uedmavne  /•.  J>nrtoii 


2  ]. 


^■iidth  r.  ^ 
X.  S.  ;!2d. 


I  nil' 


■nful, 
V.  2[i 


7.  A  hill  is  left  with  the  drawee  for  accep'anci'.  The  drawee  uvite.= 
an  accejitanre  on  il.  d'he  next  day  the  holder  calls  for  the  hill  ;  jn'i- 
merely  informed  iliat  it    is  mi-laid,  and  is   requested   to  call  tli 


e  next 


(lav 
11. ■ 


In  1 


1  the  meantime  the  drawee  hears  that    the  drawer  has  failo 


ai'cordiiiirly  cancels  his  acceptance. 


and  the  next  dav   d 


eliver.-  iln' 


(lislioiioreil 


hill    h 


to   the    holiler. 


hi<   IS    no    acceptance;    tl 


rawee  was  I'lililled  to  cancel    it. 


han 


k  of  V 


111   Dienu'ii 


Bank  of  Victoria,  L.  R.,  'A  P.  C.  .')2().     See  ante,  j),  31). 

H.   A  firm  is  indehted  tei  1).    X.,  who    is  a  partner  in   tlie  firm,  m.^l 


also  iiient  lor 


1). 


\\iite>  the  firmV  indursement  on  a  bill  held  I 


IV  tiie 


lirm,and  puts  tiie  hill  with  some  other  pa])ers  of  0.'.'',  of  which  lie  ],;\< 
the  custody.  1'his  is  a  \alid  indorsement  hy  the  linn,  and  the  pruncrtv 
in  the  hill'passes  to  D.  Lysiiiht  v.  Bryant,";)  C.  B.  4(J.    Sect.  17.ii.j. 


9.  The  h 
(li'liverimj;  it 
iiiiliir-^ement 
tislalcr.  I) 
Giililiiiiis  /•. 

10.  X.,  hy 

he  (joes   not 
(i('li\(  r<  it  t(j 
!i  iTi'i"!  title, 
aL'ciit.     Wilt 
S.%^;  Arm 

11.  A.  dra 

Il   is   sfi,/cii    1 

iii'L'dliated   (o 
jirrliap-  ac.ni 

7C.  i;.  X.  .s. 

Aiiiir.  U.  Id.'} 

12.  i;.  mak 
ilfl'elid  liim--e 
lii'M  liial    if    \\; 

to  it  ci'i'iain  ol 
till,  1  Sira.  ()7 

l;!.   ('.,  the 
till'  expre-s  c( 
llii'ivw.ih.      II 
iici'('|iiur,  the 

11.  ('.,  the 
lie  iiiMv  tret  It  ( 
thfhiil  to  E. 
aguml  title,  at 
it,  lie  eaiiiiot  s 
lip  llial  the  h 
IJiciiiuds  li  Iv' 
lU'uvrr  the  hil 
IMTi':  .\l-a-; 

il'Aire  P.  c.  :;i 

,1.'.  ('.,ihe|. 
('.  iiKiy  >iiow  I 
ill'  iirlorsed    li 
IVl.T-,  I..  B.  :, 

_  hi.  II.  ma.ki 
Kvi'li!ii'i'  i.--  a' 
.-i'i:unt\  for  a  y 
Kx  imrie  Twoij 

AV.ry  r,iiil,(t 

17.  Oral  evid( 
iviii'w   notes,  p 
inailiiii->i|,],.;    ( 
!!!.  A  (I.  -.10; 
N'  S.  I)    nil  :  'I 

-'11,  I'.  ('.,  1  I  ( 
"tT.  ('.  r.  .Ion 
I'liiaml  c.  Stevi 


Form  a\  j  I.NTKuriuyrATioN. 
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l-n'- 

-  ^  lie 
1  Ch. 

cv  lu 

-  I'lll' 

.  1111.1 

1  111 

;..  .1, 

llfXt 

iiica. 

,-  I  ho 
:  I  he 
n.l  c. 

II.  !l!lil 

IV  tlie 
ic  \a-^ 
i[n'rty 
.  n.  0. 


9.  Tlic   lidldcr  tpf  11  liill  sjic'ciiilly  iii(!(irs('s  it  tu  D.,  iitul  dies  bofoi'o       g   21 

(iciivcriii'i'  it,  Init  his  I'Xfciitoi'  .-uli.-i((iU'Mtly  iiiiiids  tiic  liill  to  I).     'J'lu' * '- 

iiiiliii'^t'iin'Nt  Id  I),  is  iiiMiliiJ,  I'di'  an  cxciMittir  is  not  thi'  a;:('nt  of  liis 

tc'.-lalor.      I),  cannot  s\i(' on  tiic  iiill.     I'l'oniauc'  r.  IJoyd,  I  Exch.  .'52; 
Giildiiiizs  r.  («iddin<!;s,  ;U  Am.  I{.  (IS'J.     Sect.  2(1,  n.  2:!". 

10.  .\.,  liy  means  of  a  J'al-i' iirctcncc,  ora  promise  orcondition  wliicli 
he  dues  not  ruilil,  induces  A .  to  draw  a  eiie(|Ue  in  tinnur  of  (.'.  X. 
deliver^  it  Id  ('.,  wild  receiscs  it  Iu.hu Jblc  \\.\\\\  for  value.  ('.  acquires 
iiL'end  title,  andean  sne  tlic  (Irawer,  for  .\.  is  ostensildv  the  drauer's 
iW.iii.  Will-nil  r.  Unssell,  .".l  I;.  .1.  (^  li.  ;!0I  ;  a'tlirmed  u  ]',.  A; 
S!  ill-  ;  Arnuld  o.  Caldwell,  1  Ma,  II.  Nl.     See  s.  27,  n.  (;2. 

11.  A,  draw-i  a'clu'iine  [layaiile  in  lieari'r,  inlcndiiiLMd  pay  it  to  X« 
\\  i-  .W"/(7/  from  Ills  desk  lieture  he  i--ues  it,  and  is  snliseipiently 
iKL'iilialed  td  C.,  wild  tuK'cs  it  fur  \aliie  and  without  notice.  ('. 
|H'i'liii|i-^  acquires  ii  piud  title  anil  can  -uc  .\.  luiiham  r.  I'rimrdse, 
:C.  I!.  \.  S.  at  p.  S.');  2S  1..  .1.  C  \\  21)  I ;  Kinydii  r.  Wohlldrd,  10 
Aiiur.  I!.  Ill");  Imt  see  supra,  n.  ,j.     See  imtes  under  s,  ,'!(). 

maki's  a  iidte  payalile  td  C,  whd  -iics  him  on  it.  !!.  can 
m^elf  hy  sJiowiiiLi'  that  the  Udtc  was  delixcred  Id  ('.  on  Cdudi- 
it  was  only  to  o|ierate  if  he  .-hould   procui'e  15.  to  lie  ri'sldicil 

Ml    iillii.^i       nni      tli'il     Ik      M'.|^    iiiit    ^.  >    ri.-t.iri.il         .li.tliwi.'C    j.         Vii^- 


>■    I 

ild'ind  hi 

Illllllhal       II        *>.1^17I11»        !.'.,  MHI.IH  II       I1\.-|HM1I'I  |lll»\, 

tip  11  ei'i'iain  ollice,  and  thai  !>.  wa-^  not  >o  resturei 
lill,  1  Si  I'll.  tiT  1. 


.lelleries  r.    An- 


1.1,  ('.,  the  hdhU'r  of  a  hill,  indorses  it  In  iilaiik'  and  hands  it  to  j).  du 
the  e\|ii'c-.s  cdiiditidn  tiiiit  he  -hall  fdrlhwilh  retire  cei'liiin  nlher  hills 
thci'fw  ,ih.  lie  does  not  (id  sd.  1).  caiiiidt  sue  ('.,  and  if  he  sue  the 
iii;fc|iiiii',  the  latter  mav  set  up  ihe  ///.s'  lirtii.  Hell  v.  Lord  Inu'cstrc, 
l2t,».  I!.  :U7;  Seliiiman  v.  ILutli,  .i?  L.  T.  N'.  S.  Iss. 

11.  ('.,  the  hdlder  df  a  hill,  indnr-es  it  specially  td  1).  in  order  that 
he  niiiy  -ici  ii  ili^cdunted  for  him.  I).,  in  hreiudi  df  trust,  neii'dtiates 
ihe  hill  Id  I'l.  If  he  take  the  hill  lioita  Jvh;  and  fdr  value,  he  acquii'cs 
II  L'liii  1  mil',  and  can  sue  all  the  parties  theretd.  If  he  dd  nut  sn  take 
it,  lirtaiindl  sue  C;  and  if  he  sue  the  acceptor,  thi'  latter  ma\'  set 
up  lliai  the  hill  is  C.'s.  Lhiyd  /•.  lldward.  If)  Q.  H.  '.I'.l.")  ;  I'.arher  r. 
Riclianl-,  ()  lv\ch.  (iH.  Further,  (".  can  hi'iu;!  im  aclii'ii  aiiiiin-t  Iv  to 
neuMi'the  lull  or  the  proceed-.  (Jniiu'erh'V  r.  Culhliert,  2  I!.  iV  ]'.  X. 
K.  llii;  Al-a-'cr  r.  Close,  U»  M.  k  \V.'.')Til ;'  Miitiyloll  Seal  r.  l)ent,  S 
iliiiire  I'.  C.  :!i;».     See  ni)te<  under  sec.  .">(l. 

('..the  payee  of  a  hill,  inihnses  it  in  I).   I),   sue-i  ('.  a-  indcirser. 

\  -iii'Wihat  ho  and  D.  wen.' jointly  iniere-^ted  in  the  bill,  and  that 

liii->ei|    Id    the   latter    to  cdllcct   dii  joint    account.     DentdU    r. 

-    I..  R.  .-,  O.  15.  .I7n. 


I  .  mil 

he  111 .    .       

IVi.'i-,  L.  K.  .'  Q.  15.  -17"). 


111.  II.  makes  a  iidte  fir  100/.  jiiiyahli'  td  (",  or  order.  ('.  .-ues  15 
Kvi'li'iice  is  admissihle  to  -hnw  that  the  note  was  o'ivi'ii  a-;  cnllaleia 
-eenriu  fur  a  runniui:' account,  and  what  the  state  of  that  lU'count  is 
K.viiiiMc  Twd-ddd,  I'J  Ves.227  ;  Ue  JS.iys,  L.  K.  10  Kq.  107. 

/•,'('.)//  fiiiilidct  nil  a  hill  liill  In  he  rnntnulicU'd. — 

IT.  Oral  evidence  to  vary  or  coniradict  tei-msdretlecttifa  hill, '".,'/.,  to 
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The  Bills  of  Exchange  Act,  1890. 


^  21. 


V.  C, !)  Q.  B.  ChW  ;  Reed  r.  Rood,  U.  C,  11  Q.  B.  2(i ;  Hurt  v.  Daw, 
U.  C,  1  Q.  13.  21H;  AdiiihH  i'.  Tliunias,  IJ.  C,  7  Q.  ]{.  2lt»;  Hair,., 
Fnu.aif,  II.  C.,4C.  1'.  210;  Ewiirl  r.  Wulkor,  U.  C.,r>  Q.  U.  tllO; 
i\nnour  c.  fTiitoH,  H.  C,  H  (1.  P.  iVIS;  Stroot  c.  Rookworlli,  U.  ('.,  2ll 
Q  Ji.  i);  llarvcvr.  (Joarv,  i:.('.,  1  Q.B.  t^iJ ;  AdmiiH  r.  F..rli(_'H,  ('.(J., 
l;Ui.  li.  iHi') ; 'I'urtouiis  c  Muir,  U.  Ji.,  H  C.  P.  iJ.  127;  Cliiilincr.,, 
12,  IH,  [)2;  Muoro  jj.  Sullivan,  V.  C,  21  Q.  B.  445  ;  llaimiiuii(|  c. 
Siiiitii,  U.  C,  l(i  Q.  B.  ;ni  ;  Imperial  Bank  c.  Brydoii,  Ma.  U.  vol.2. 
p  117  ;  Dccollo  /;  Kaniuisolio,  .'!2  L.  C.  .1.  2;{(i.  Seo  Loiii-^iaiia  IIciukh's 
])i.'ost  ;  vol.  1.,  p.  230  ;  Taylor  V.  Curry,  lOD  Mass.  ;Ui ;  Bylos,  Mih 
ed!  112. 

IH.  But  it  is  adiiii.'^sible  to  show  tiiat  wliat  purports  to  lie  acoiujtlete 
contract  lias  never  come  into  opoiative  existence,  or  to  inipeacii  th 
coiisiik'iation,  or  to  show  that  Mie  contract  has  been  dischai';j;('ii  hv 
pavrnent,  compensation,  release,  or  otherwise.  Ahrey  c.  Crn.\,  L.  il„,j 
V.  r.  45;  Ewin  r.  Lancaster,  ti  B.  A;  S.571  ;  lliildiard  r.  (jluernev,Gl 
N.  Y.  457  ;  Maillard  v.  Page,  L.  R.,  5  Ex.  312  ;  Ciialmers,  52. 


Capacity  and  Authouity. 


5;j 


>^  22. 


Capacity  arid  AatJioriti/  of  Parties. 

2ti.  Capacity  to  incur  lialjility  aw  a  party  to  aC"piicityof 
bill  is  co-extensive  with  capacity  to  contract; 

Piovided,    that    nothini!;    in    thi«  section  shall  As  t..  corpora- 
oiiiil)le    a   corporation    to    make    itself  hahle  as 
(liiiwer,  acceptor  or  indorser  of  a  bill,  unless  it  is 
competent  to  it  so  to  do  under  the  law  for  the 
time  being  in  force  relating  to  such  corporation  ; 

(2)  Where  a  bill  is  drawn  or  indorsed  by  an  in- '>''nv'ngor 


iiiii[H;teiit. 


faiit,  mil  jr,  or  corporation  having  no  ca[)acity  or  I'lrson  not, 
power  to  incur  liability  on  a  bill,  the  drawing  or 
indorsement  entitles  the  holder  to  receive  pay- 
ment of   the  bill,   and  to   enforce  it  against  any 
other  party  thereto, 

Sn'  si'ctioii  17. 

Cio-pordtiijiis : — Soe  A j)|)Oii(li.\. 

rill    t'nlluwin;^  corpomtiuiis  have  been  held  competent  tu  liecmne 


larlit: 


tu  11  1 


111!  or  note  :  — 


1.  All  tnuliiiL'  corponitiuiis  in  the  conr-^cMiftlieir  trade.     J^roiij^ht 
Manciu'stor  Water  WurUs  Co.,  .'5  \i.  k  Aid.  I.    Si'e  also  Joint  Stock 


on 


luiii|ian 


ics'  Act,  K.  S.  ch.  118,  8.  35  ;  ch.  11 'J, 


7(5. 


2.  A  Joint  .-^tock  company  is  incorporated  for  the  piirpo-i  of 
t'oiiiiiiiji;  ii  .si)ci6t6  ano)i!/ine  abroad  for  the  con.«truction  of  railways. 
Till' directors  are  empowered  by  the  memorandnm  and  articles  of  as- 
ft.K'iation  to  do  whatever  they  may  from  time  to  time  think  incidental 
Ml'  iiiiidncive   to    the    main    oiiject    of   the 


com] 


lanv, 


These  ter 


ms 


Cli 


ver  the  issue  of  liills,  and  such  a  company  is  lialile  on  its  accept- 


tiiice. 


.    ./i*c  Peruvian  Railway  Co.,  L.  it.,  2  Ch.  017. 
MaiinfaeturinLf  comiiatiies.  Mott  r-  Hicks,  1  Co' 


(IW.  ,') 


LUCI 


bach 


I',  l.e  Sueur  Mill  Co.,  2H  Minn.  2'Jl  ;  Joint  Stuck  Cos'  Act,  Ca.  Rev.  St. 
ch.  lis,  s.  :k);  ch.  li;),  8.7(5. 

t.  ]5uildin;j:  societies.  Cooley  v.  Dominion  Building  Society,  24  L- 
C.  J.  Ill  ;  Societe  de  Construction  dii  Canada  r.  La  BaiKpie  Natio- 
niilc,  2t  L.  C.  J.  22(i  ;  Snarr  i\  Toronto  P.  B  Soeiety,  (J.  C.  21)  Q.  B. 
iilT;   Davis  c.  West  Saratoga  Bldg.  Union,  IVl  Md.  285. 
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TiiK   r.iu.s  or  7<:xni\NGE  Act.  18'.»0. 


22. 


'),   A    iniitiuil    insiirtii 


ICC    ctiiiiiiiiiiv    III 


scltl 


cihclll     nf  Ji 


II—  C\  ell  It 


Hijriicd  liy  tlic  |irc-<iilcni   iiml  litii-iirci',  ill^tclll|  df  tlic  |ii(-ii|cMl  ii 
pccrcliirv.     .Iniu'.-i  r.  Mm.  Ins.  Cn.  of  Ka-t.  'I'nwii.,  1')  It.  I.,  'idli. 


(!.  ScliDdl  Tni^'tccs.     ('nipnriiliiiii    nf   (he  Tuw  ii>lii|)  ol' 'I 


McMridc,    U.   ('..  2lt    ().    H.  I,'!.     Sec  iil-n  Lrtcllu  r  r  .^rli,M,l  (',  ni 


I irmiln  i\ 


iii> 


inicr<,  ct<'.,  I(!  I!..  Ij.  I  111.     Sec  cii>i'f<  ciU'il  in  Mikhic,  I.iiw  (if  ('ur|Mir- 


.'^i 


ft'lnn.<,  ■? 


:{2-. 


ics 


Sec  iilxi  The  l!niil<  A<'i,  n;!  Vi<'i.  c.  :!i,  ss.  r.i,  do,  kki. 

The  t'(ill(>\vinL't;iii|iuiiitions  lia\  f  hccn  held  inciiimlilc  nf  licint!'  |)iirt 
f(i  u  liill  or  note  :  — 

7.   In   Kii.ulmiil,  u  ccir|mriili(»ri  iii';Liiiiiize<l   t'nr  tlic  ciciitii"!!  nf  [.nhlic 
wmks,   luili'-s    c\|)rcs-i|y   iiiilhni'i/cil    liy    \\>  cliiiilcr.      lirrii'jiiinii   r. 


iMiinchcstcr  Wntcr  Winks  (',..,  ,'!  |!.  ^  A  1.1.  I      The  niic 


IS  (l:llcri  III  III 


the    rnilcil  St 


lie 


iMcMi.>i 


CIS   r 


lleiil,  1  (liani  ("as.  .'Id  j  I.c  Cai 


lull, 


cle.,  linad  (\).  r.  Ailaii*,  f^.'i  Iml.  "ill.     See  sii|ira,  n. 


,^.  A 


railway    cnviiuratmn,    unless    ihc  |Mi\ver  lie  c.\|ire^sly  u'lveii, 


Ovcrcnil  r.  Mi,l\Valc<  Uy.  t'.i..  I,.  U.  I  ('.  1>.  lill):  T..|.piii-' r.  Hiillii 


11-  Mile  IS  iM<l  tdllowed  m  iht 


11.  A  (!.  l!v.  Co..  U.C.  d  ('.  I'.  111.   I!n(l 

Ciiiled   Slates,  Olcntt   r.  Tioua  l!y    Co..    Ill  Haih.    IT'.I;    ( 

licyiinlils, ; 
the  Uailwa 


III.  r.MI ;  ami  \till  |iriil>alily  he  nimlilieil  m  Canaila  ii 


HMiiiricli  *• 


mlcr 


V  Act,  Ca.  Kev.  Sl..eii.  Kill,  s.  (1,  siil 


III.      SllIM 


|ira,  II.  :;. 


II.   A 


niininu'   cdiiniaiiv 


(I 


ilhcrt    /• 


McAiiiiaiiv.    r.   ('.   'JS  O   i{. 


I  ;   r.alcnian  r.  Mid  Wales  Uv.  Co.,  L.  H.  1  C  I'.  IHH  ;  Cliali 


iici'.-,;)i, 


Contra  ill  the  I'liitcil  Slates.     Malioiiev  M  in  inn'  Co.  r.  Aic^lo  Cnhtciiiuii 
]{anl<,  .\iii.  L.  liej:.  l^s-j,  j,.  Km  ;  Mo^s  r.  Avcirl,  Id  N.  Y.  I  IH. 

Id.   Coiii|ianies    iiu:oi'|)oialcd  iindei' llic  Ciiih|iaiiie-'  .\i'l  of  (^iiehec, 
.'il    \'ict.  c.  '2.'),  niile-s  the  |i(iwer  he  'iivcii  hy  the  hy-laws  of  the  coin- 


han 


V.     Coalcs  0.  The  (Ken  Jirick  Co.,  1  It.  C.  121. 


1 1 .  Mniiici|iiil  Cor|ioralions,  unless  e.\|ires>ly  autlioriz(d  hy  staliilc 
I'acaud   i\  Coriioraliiin  of  South  Halifax,  In   licvicw,   17  L.  "C.  K.  .")(K 


Martin   i\  Ciiv   of   Hull,  III  II.  L.  2:12.     lliii  held  valid 


I  Hole  sionei 


hy  till'  mayor  and  .-cerclary-lreasnri'r,  when  it  is  neither  allci^cd  iku 
]iro\ed  thai  the  Hole  was  i:i\cn  wilhont  authority  and  without  lawful 
consideration.  In  a]i|ical,  Cor|ioralion  <if  (iranihain  r.  Coiilnrc.  21 
L.  CI.  Ki:).2  Ii.  X.  :WA).     Secal-o  Ledoux  r.  I'i.'oiic.2  I..  \.;!7:( 


oral  ion  o 


f  F.ell 


cvillc  r 


Fahev,  r.C.iJ  L.J.X.S. 


I  :  \  111'- 
III  the  Knitol 


es,  express  statutory  aiilhorily  is  i'C(|uii'ed.   Divcly  r.  Cily  of  (V  dii 
s,  21   Iowa  oil,');  Wilson  r.   City  of  Siircve|iorl,  211  La.  An.d7.i 


Slat 
Fall 
Clark  r.  Citv  of  Des  Moines,  111  Iowa  IHH  ;  M, 


ivor,  ( 


II'.,  of  \\'cliini|il' 


r.  \\'eliiniiika  Wharf  Co.,  d,'!  Ala.  (ill  :  Cause  r.  ("iiy  of  Clai  ks\  illci 
Hill.  Ki").  Sec  cH-cs  cited  in  lioonc.  Law  of  Corpoi'alioiis,  ,-ect.  2110; 
Morawctz,  I'riv.  Coi'ii.  2iid  cd.,  5  ■V,I7,  i)>^i\. 


12.  The  iircsideiil   and   secrelary-tr'a-urcr  of  s(diool 


eoiiiiiiis>i(in- 


ci's,  wilhont  a    special  aiitliori/.atioii  iroin  ihccorporalion.     Lclcllii'i' 
r.  The  Sclioid  Coiiiinissicjiicrs  of  ( Inialohouan,  Id  Ii.  L.  I  lH, 


rart 


IKU'-f  . 


Si'i'  also  section  17,  n.  '>,  ami  section 


!I. 


wi 


L">.   A  ]iartnei'  cannot  use  tic  nam  col  the  linn  oiitsiiU'  of  its  hiis 
lioiit  the  consent  of  his  copartners.     I'liion  Hank  r.  IJnlmcr,  2  .M 


IIIC-S 


Ii.  HSO  ;  Graves  i\  KcUeuberircr,  T)!  Ind.  (id  ;  Livinjj;ston  r.  Roosevelt, 
4  John-.  251  ;  Lcvicson  v.  Lane,  .S2  L.  J.  C.  P.  lO';  Tudor,  ;!rd  cd.  p. 
484,  where  all  the  .authorities  are  collected. 

14.  If  one  partner  in  trade  hei^omcs  a  party  to  a  hill  hy  nsinir  tlic 
finiry  name,  the  act  will  render  all  the  purtiicr.s  liable  to  a  bona Jidc 


lielder    for    VI 

ili.ir  CO  pani 
skecii.  ;i  I  L. 


CaI'ACITY    and    AlTIKiIMTV. 


ii.) 


\l„l\ry    \\,V    Villllr,    llllllnlljli     llir    nllirf   |  i.'ll'l  ricl'-    lllliy    I M'  c  li  tVilll'l"  I    1 1 V 
ill.  ;|- iM  jai'Mu  r.    lli'lnlir-Mii  C,  ('(Mvi'ltf,    ('.('.   Id*,.    It.il'JI;    lln.j:y;t'. 

sk.-h.  :;i  I,.  .1.  c.  I',  i:.:. ;  Tmlnr,  ;;ni  ci.  4f<:>.    Sia-  -(•.•t,  'j:!.  On. 

\'i.  Tiir  law  ini'^iiinc-'  liiiil  cacli  imrlni'i'  in  inilr  i- i  iiti  ii-icil 
Willi  ii  u>'iu'<sil  aiitlioriiy  in  nil  |iai'liH'r-'lii|i  al1:iii'~,  aii'l  wlicii  a  l>ill  i.i 
-i^iii'l  liy  one,  tlu'  ii'^-t'iil  tiT  llic  Iliiii  i>  |iri'~iiiii(i|  ami  I  lu'  vini.\- of 
|iru\iiiu'  till'  I'uiitrury  i'c-m  un  tliu-i' M'cUiii'j:  to  rclnil  lliis  |ir('siiiii|i- 
iK.ii.  Cily  uf  (ila-j:n\v  Hank  r.  .Miii'iltMili,  [J.  ('.  11  (',  I'.  .."iS;  TikIdt, 
l.i.i'l.  Va-.,  ',Ud  f(|.  |i.  IT  I.  Ill'  may  cviMi  liiml  tlic  tirm  liy  a  ;:uiiiiiiilfi.' 
witliiii  till'  -f'i|a'  (iT  till'  |iarliit'r"<lii|i  il<'aliii,i:.«.     Tmloi',  IT'.'. 

|tl.  .V  lull  wa-*  ilrawn  ii|i  anl  afiM'|»ti'i|  Ky  "  M.  \-  Mi'*^."  'I'lu' 
tiiii'  ii;mu'  (if  the  tlrni  \v,i-  "  M.,  Mi:Q  A-  (In."  lli'M  thai  llic  lirni 
u;i- ii'il  :i'-!"in -ililf.  i^iifliir  liiuik  ('.  Nl  'K'l',;!  Ma.  U.  17.  OiIhtwiso 
liv-iilmii    17,  >iili..-^i'rl.  .'!.      Sec  >i'ii.  X'l. 

IT.  S|M'i'iiil  iiartiiiT-'liiiw  t'lir  otlicr  iinrjui^c-  than  ti'aili'  caniint 
i-ii.'  anics  iiiilc-'s  -|icciallv  aiil III iri /.I'll  hv  all  llic  iiarliK'r.-^.  (irccn-laiU' 
/•.  ii.iucr,  7  H.  iVC.  tii!.")  ;  l)i<-ki'n<nii  r.  \al|iv,  1(1 15  i^cC.  12'.l  ;  liraiuali 
,■.  IMiriH..",  Umnr.  X.  (",  ;ir,;i;  Vmic-  /•  hulidii, 'js  L.  .1.  Ivsrh.  (I'.i ; 
Kiiiilii'ii  /'.  Hiilhtt, '22  lln\v.  2.">ii  I  li'WCM'i',  tlif  imliif'^atioii  nf  a  luitc 
ly  a  nu'inluT  of  .^ncli  u  |iai'tn(i'-lii|i  fm'  a  liriii  ililit  will  ]ia.->  tin' 
|.rii|iiTiy  Id  till' iiii|i)i'scc,  I'vi'ii  if  dcint' uiilidiit  ilu' kniiwlfilgc  ol  hi-t 
r  I  parliiiTs.      Smith  c  .li>liii-tiii,  .'1  II.  iV   I'.'l'l'l. 

ITa.  If  it  he  .■^lidwi'  in  llii'  ca-r  i>\'  |iailiici'-hi|is  wliicli  arc  iidt  uf  u 
iiiti'iiuitiU'  i;hai'iii't('f  that  the  |iii\vfr  of  tmi'  iiaitnci'  In  ili'aw  uf  ai'iu'|if, 
h.ll-  I'f  i'.\('liaii;j.v  fdi'  the  iiai'tin'r-lii|)  is  thcr  iici.'C-^ai'y  in  that  iiai'ti- 
'uliir  instance,  or  is  umihI  in  -iinilar  |iarlncr-hi|is.  it  will  lie  im|ilicil 
liv  law.  Dickinsmi  r.  Valpv,  111  I!.  A  C  I'l'^  \  iJidwii  r.  Kiili;cr,  I) 
lliiiliit  X.  s.',;!. 

1"^.  One  parlnci'  nt'u  (liiii  iij'aiini'ncys  ami  -ulicilnrs  ha-  im  iiiitlini'iiy 
In  ii-r  the  name  (if  till'  lii'in  in  imlui'-in^j:  iidtes.  Aiithdi'ity,  lidweviT, 
inay  lie  pi'csiimcil  from  the  fad  thai  mi  dtlici'  ncciisidM-  he  had  imldrscil 
11  tlic  same  inaiimT.      Wm  kman  /'.  .MeKinsiry.  I'.  ('.  'Jl   (}.  I!.  (I'J.'l. 

!'.>■  After  (lissdliitinn  mmle  piililicly  known,  a  partiui'  has  no 
lii!i'/ti'|)()wei'  Id  hind  hi-  liiiii.  I  It  alli  '•.  Sam-dii.l  I',  k  .\d.  \~'l :  Mayijr 
r.  .\lkiiis, 'j'.M.a.  .\n.."i--ii;  Lii-k  /•.  Sniii  h,  S  liarh.  ."iTO  ;  Itaiik  of  Mdii- 
i.val  r.  I'a;.'e,  i)S  Hj.  jii'.l.  Itui  he  i-aii  tran-fer  lulls  [laxalile  to  the 
1111.1.     Kin-  r.  Smith,   I  C.  ^  I'.  l()f< ;  J.ewis  /•.  Reilky,  l' g.  IJ.  ;!l',t. 

Miirricil  iranicii : — 

Ai*e  likewi-e  iiiea|ialili'  : 

I'.ia.  In  (^ueliee,  mari'ii'il  Wdinen  wilhdut  the  authdri/atidii  uf  llirir 
liii-liands.  e\  en  for  thfii' nwii  dehts.  I)aii/.ijer  r.  IJiteliit  .  ."^  L.  (".  .1. 
Ii'^i:  IJadeaii  r.  Hraiilt,  1  L.  ('.  .1.  171 ,  nverinlin,;.;  Kivct  r.  Lcdiiard, 
I  I..  ('.  .1.  172.  1)111  a  mairit'd  Wdinaii  aetinji'  as  the  a.iicnl  i'\'  her  liiis- 
land  may  si^ii  •,\\i>uv  per  /irac.  Xdri'is  r.  (\imldn,  l.">  Q  ]j.  '•'■  HI. 
Ii  I-  -iillicit'iit  fdi' her  to  siiiii,  "  piT  prdeiiralidn  df  my  hits  d, "' 
».ili"Ul  u'iviii,!!'  his  name.  ISnissc  Is.  I.-Hh  Fehi'iiary,  l.'^i-'s;^  aiiu  I  1 1  h 
JiiiH.l.^sD;  Angers,  2Tth  Fehniaiy.  I.^'l'.t.all  cited  in  I  Uodarride,  i')'l'.K 

2l).  The  iiKM'c  siiiiiatiii't'  of  the  hiisliaml  is  suHicieiit,  J(.i|iiist(iii  r. 
Sio;i,:!L.  N.  171.' 

21.  In  (Juelicc,  a  marrii'd  woman  separated  as  td  |ir(i]iorty  caiiiidt 
I'liid  herself  fur  thcdidit  of,dr  as  suretv  for,  her  hiishand.  Scantlin  r. 
Si.  I'lerre,  10  U.  L.  r.2  ;  .Idddiii  r.  DnlVesne,  i^  L.  C.  K.  l.^!l;  Little  /■. 
i»i'-'aiiard,  12  1,.  C.  If.  17.^  ;  I5vrnes  r.  Triideaii.  II  L.  ('.  U.  17  ;  Shearer 
(■.Cunii,ain,.j  L.    CI.  47;   llamel  f.  Panel,   i'.  C.  2,  App.    Cas.  121  ; 


J^  22. 
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ii  22.         Wiilker  v.  Crolmssa,  I)  L.  C  J.  7(; ;  Pari-caii  i:  I'riidcaii,  l.T  R 


jMart 


ii\(i 


t.M.L.  1{.,  IS.  C.lf^l  iKlockc.rhaiubcT 


111,.; 


IL.  C.J. 


2'J,  11  L.  N.'l.")2:    If)  Ca.  S.  C.  1^ 


.iZ;) 


Cli 


laiidclaiue  r 


Valli'o,  It; 


L.  51  ;  Union  IJaiik  r.  Ga.ijiion,  17  U.  L.  11.^,  I')  Q.  L.  R.  'M  ;  Artis 


■iiir 


V 


ruv, 


IxlU'.  but:.  (• 


1 


.('llllCU 


X,  (}.  L,  li  H5  :  lilR'amuo  r.  Caillc,  1  L.  X. 


'MO:  Iialieaii  /■.    Ijcruiix,  1.'!  R.    L.  ;57<S.     TIk'  wife  can  oven  ri'cowr 


liac'lv  what    sjic   lia.s    jiaid    cm    lichalF  of   lier    liii^l 


laii' 


15 


J^ 


niiu'llc, 


21  L.  c.  J.  \:k 


I}llt 


-t'l' 


Rank 


Liinnitu  v.   rcrkiii'- 


iickU'V  r. 
R 


1   Q.  R.  R.  ;!57i  (Turrif  c.  Ou-ilvio,  f)  L.  N.  'z(;i.     See  C.  C.  l.'IOl 


4  Vict.  c.  ;!U. 
ami  note 


C 


u  U.- 


Stat. 


C,  cli. 


bi). 


See  n 


R 


aihi  notes  si<rnc(]  liv  a   iiiarricil   woman  in  Qucliec  are  lunv 


ever  vali<l  in  tiie  f(jllo\vini:  ca-es 


')■) 


Diipli 


12  L.  C.  R.  ;i();?.     St.  A 


I'.ut  see  J 
L.  C.  J. 


For    provisions     necessarily    used    in   tlie    fiiniily.     Cliolet   r. 

iiiaiid  r.  lior.riet,  Ri  LC.  R.    2.')S ; 

■eiiier,    1    L.  C.    L.  J.  '.U. 

Rousson  r.  Gaiiviii,   l.i 


R.iliert  r.  Roiniiert,  2  R.  L.  ISS;  Elliut  r.    (li 


>riineai 


It'.  ] 


iariR 


s,  2.3L.  C.  J.  2R 


w) 


W   slie    lias  I 


it'llell 


Ited  liv  tlie  transactiiin  and  \o  the   extent    rif 


tliat  lienelit.  Mai 


no! 


c.  Rrnnelle,  15  L.C.J,  i  1)7  ;  Artisans  Rrov.  R 


x'Miieux,  15  ().  R.  L 


;io. 


24.   If  she  he  a  tiiKi-c/ifiiuh- pvhliijiic  i>v  tradrr  in  tlie  course  of 


lier 


liiisiness,  even  witluMit  ti 


■  irnua 


rd    V.  I. 


C.  R,  47.  Rut  ih 


lachape 


-ignaturcdr  ant'   u'lzatiou  of  her  hushain 
7  I..  C.  J.  2S;);   Reaiihien  r.  lluts.m,  12  h 


hill  is 


|uainteil  with  the  fact 
igned  !iy  a  married  Wdiiian,  nnirchniKlcjniliUqite,  must 


u'  lioMer  111  due  course,  act 
1 


that 
huw 


that  the  note  was  ixiven  in  t 
n.  [la. 


\v  course  o 


f  her  business.     See  .sect. 


25.   In    Out 


irio  and  the  otlier  pro\inces,   uiarried  women    cannot 


iiiiid  themselves  miles-  they  have  separate  property,  and  to  the  extent 


ot  such  estate 


McH 


enrv  r.  Davis,  R.  R.  10,  E 


.-i :  M 


errick  p.  Slier- 


Iv  r.  C,  22  C  P.  41)7.     Thev  can  likewise  endorse  as  surety 


wool 


heir  iiushani 


t(jr 


I! 


Is  to  the  extent  of  their  private  estate.  ^lercluint.s  Rank 


2'.t  Chv.  413. 


Jfinors  : — 

2(1.  Minors  and  infants  incur  no  liahility  hy  drawine,  accept 


1112  or 


endorsiiiii,  unless  the  transaction  he  ratitied  in    writin'r  after  majoritv 


or  for  necossaric 


)f   lite.   l< 


isiier 


i\  Jewett,  N.  B.  Bert.  ;{5  :  Cas-' 


ram 


v.  Chapais,  2  R.  de  L.,  2tl(; ;  Yules  r.  Wales,  12  L.  0.  R.  21)2  ;    Davi 


Kerr,  17  R.  L.  020;  Tiede 


man,  j 


§48. 


In    Quebec  the  miu 


or  must  also  alleixe  and  prove 


that 


he   lia< 


been  injured,  and  in  what  manner  ami  to  what  extent,  and  he  can 


relieved  onlv 


to  tl 


e  extent  of  his  injurv.  Cartier  v.  Pellettiei 


1  R  h 
I,  20  h 


4(i  ;  Rluteau    r.  Gauthier,  1   Q.  L.  R.    1S7  ;  Roiudier  c.  (^iran 

C.  J.  l.'!4  :    Ga<rnon  v,  Svlva,  24  L.  C.  J.  251  :   Vernier  v.  Lortie,  1  U. 


L.  I! 


•)•'. 


Ill  Quel 


lec. 


lit  not  in  the  other  provinces,  a  minor  emratred 


m 


trade  is  reputed  of  full  a;re  for   all  acts  relatiui;  to  smdi  trade.     City 


l!aiik  )• 


Lafieiir,   20  L.  C.  J.  l.'ll  ;  Daunai.s  v.  Cote,  5  L.  C.  R.    1! 


Rrowning  i\  Gale,  G  L.  C  J.  251. 
29.  Persons  iiistnic,  interdicted  persons,  or  persons  sufferinii;  a  tcin- 
ent  of  intellect  from  disease, accident,  di'unkenness 


poriiry  deraiiirem 

or   other    cause,  are  unable    to    b 


ome    parties    to   a 


ill 


or   III  lie. 


Symes  y.  Farmer,  27  L.  C.  J.  185  ;  Bouvier  v.  Colletto,  31  L.  C.  J.  14 
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D'K-liiiiiiiivillc  r  'J'diiHiirnaiit,  g.  L.  U.  ,']9  ;    Motayor  r.  MrVcy,  M.        §    22. 
],.  li.,  4  S.  C  21  ;  Jlii'iidoau  c.  Turner,  17  U.  L.  570  ;  Guri'  r.  Uibsuii, 
i:;  M.  W.  023. 

,'{('.  I.,  ivn  infant,  j:ii\(' to  M.  a  promissory  note  for  tlu'  ]iiirciia-e 
iiiiiiicy  <if  fi  liug,s:y,  (.'lulorsed  by  his  father,  wliu  was  of  an  unsoiuul 
iiiiiii],  ami  uiiaiile  to  nndei'staml  what  he  was  doing.  Tlw  father 
lucived  no  eonsideration,  and  M.  was  Tiot  aware  of  iiis  condition  : 
—Held,  on  a]p|ieal  fioin  the  Master  of  Woodstock,  allirniing  his  deei- 
-iiin,  that  tile  father's  estate  was  not  lia'  ie.  Ue  James  [)  P.  li. 
^> 

.11.  I).,  an  (dd  man  with  enfeehleil  sight,  is  induced  to  sign  jii.s 
iiiiine  on  the  hack  of  a  l)iil,  hy  heing  told  that  it  is  a  railway  guaran- 
tir  which  he  had  jironiised  t(j  sign.  The  bill  is  negotiated  to  a  holder 
ill  due  course.  I),  is  not  liiihle  as  an  indorsei'.  Foster  c.  Mac- 
kiiiiii'ii,  \j.  R.,  -I  C.  P.  701.     See  notes  umler  sec.  ;>0. 

Til  eiifun-i:  ai/fdiisf  diiu  uilicr  pdrty.  See  also  sections  54  and  55  as 
tu  c>to])])els. 

'.VI.  The  incapacity  of  one  or  more  of  the  jiarties  to  a  hill  in  no  way 
iliiniiiishes  the  liahility  of  ;  e  other  ])ai'ties  thereto.  (Jrey  r.  C<iopei-, 
:'i  Douglas  ()5.  Martin  i\  Drake,  1  Uohinson,  21H  ;  Petitpain  r.  Pal- 
mer. /(/.  220;  Ilennen  c.  li(jurgeault,  12  /(/.  522.  4  Alauzet,  p.  172. 
See  section  5  (2). 

?>'.\.  .So  the  iiicapaeily  of  the  married  woman  cannot  he  pleaded  hy 
hci'  indorser  or  iiuarantor,  ilouneur  d'di'ul.  Xorris  i:  Condon,  14 
Q.  L.  H.  IS4. 

I'll.  The  nullity  resultingfrom  incapacity  to  contract  may  be  oppoa- 
od  to  a  hoidei'  m  ii'ood  faitli  for  value.  Orleans,  3rd  .lulv,  IH35,  S.  V. 
.'i.'),  2,417;  1  Pedarride,  ;!04;  Sjirigg  r.  Pois>icr,  5  Martin  N.  S.  50  ; 
Oiillon  r.  Matherne,  l^a.  An.  lyO  ;  Clialmers,  54,  55  ;  Tiedeman,  §  4H  ;  4 
Aiiuizet,  n.  1270.  See  infra  sect.  27,  2'J  aiul  30,  and  especially  notes 
umler  section  .'!0. 

The  Act  has  disposed  of  the  subject  of  capacity  of  parties  to  a  Capacity, 
bill  in  the  few  words  contained  in  section  22  :   "  Capacity  to  incur 
lialiility  as  a  party  to  a  bill  is  ca-extensive  with  capacity  to  con- 
tract. "     Questions  of  capacity    luu.st  therefore  be    determined 
according  to  liie  laws  in  force  in  each  province. 

In  all  the  provinces,  as  well  as  in  England,  any  per.'^on 
may  be  a  party  to  a  bill,  except  married  women,  minors,  and 
persons  insane  or  interdicted.  Other  disabilities  exist  under 
Sduie  continental  codes,  as  to  clergymen,  military  men,  prothono- 
taries,  judges,  singli!  women,  exchange  brokers  and  non-tradi'rs, 
but  they  liave  no  application  in  Canada.  Georgen  v.  McCarthy, 
Stuait's  R.  Oil;  Bowie  V.  Skinner,  ibid.  54. 

in  France,  a  party  to  a  bill  is  amenab  o  to  the  exceptional 
jurisdiction  of  the  Trihunaux  de  Commerce,  and  is  also  subject  to 
iin]irisonment  or  confrainte  par  corps.  And  for  that  reason,  v a]., 
women  are  incapacitated  from  becoming  par  ies  to  a  bill.     But 
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^  22. 


Mnrricd 
women. 


in  Canada,  as  well  as  in  England,  tlion-  is  no  •'  'rribuini!  do 
Coiumi'ii-'c  "  and  no  iui|tris(inniiiit  tnr  drl)t,  civil  or  <'(iiiiui(rcial  ; 
and  altliouiih  in  souu'  of  tlu'  ])i()vin(\  s,  in  (^mbic  Ini'  instant',  a 
snniniary  jurisdiction  or  procedure  lias  been  ])rovidi'd  liu-  the 
recovery  of  bills,  all  persons  cajiable  of  coiitractinLi'.  wli  ther  tra- 
ders or  non  traders,  of  either  sex,  may  be  parties  to  a  bill. 
The  only  limit  is  that  HximI  by  tiie  laws  particular  to  each  jiro- 
vince,  with  regard  to  the  cajiacity  to  ('ontraet.  and  ;il,-(i  by  the 
laws  of  the  Dominion  with  regard  to  coipoiMtioiis. 

The  disabilities  affecting  married  women,  infant^  and  minors, 
insane    persons,  etc.,    are  not  th 


same    \\\  every   jirovinc 


Quebec,  no  married  woman  can  ent^r  into  a  contract  without  the 
authorization  of  her  busbaml.  8.'e  supra,  n.  l!l(/.  and  also 
C.  C.  arts.  170, -!!)(;  and  \)^{\.  If  si'p  irated  as  tol)eilaud  board, 
scjiiiree  <lc  rur/iK,  a  married  woman  may  contract  almie  an<l  with- 
out hei'  husliaml  and  give  bills  for  all  that  relates  to  the  aduiiii- 
istration  of  her  ])rojierty,  C  ('.  art.  Lilll.  Likewise  if  the  wife 
l>e  merely  sejiarated  as  to  property,  C.  C.  art.  1422.  If  se])arate(l 
as  to  property,  whether  a  trader  or  not,  she  cannot  bind  hei  self 
for  the  debt  of,  or  as  surety  for  her  husband,  n.   lil  ;   but  with 


that  authorizatioi 


i,  slie  may  nicur  a 


it  or 


l»econie  surety 


liir 


t  bind  himself  toLi  ther  wit) 


a  third  l)arty.      The  iiusband  caimo 

lier.  ami  must  ai)pear  only  to  authoriz.'  his  wif'  :  ot'ierwise  art. 

1I5U1   of  the  Civil  Code  would    apply:   "A    wil' 


annot 


hiiiil 


lierself  either   with    or  for   lu'r  husband  others 


tl 


lan  as  heinu' 


common  as  to  property  ;  any  such  obligation  c  'Utiaeted  by  her 
in  any  other  (|uality  is  void  and  of  no  effect  ;"  and  the  old  statute 
4  Vict.,  c.  30,  s.  3(5,  upon  which  this  article  of  the  Coile 
ba.sed,  declares  that  any  such  obligation  '•  shall  be  absolutely 
and  void  to  all  int/ntsand  [lurposes  whatsoever." 

If  she  be  a  trader,  a   married   woman  can  biml  lierself  in   th 


was 


mil 


course 
■tl 


of 


icr  Dusincss,  ( 


ven  without  the  knowledge  of  her  husbaml. 


ar.tliorization  ni  sucli  a  case  being  presuiueu.  ^npra,  n 


24.   if.l 


denies  that  the  bill  was  given  in  the  ccmrse  of  her  business,  the 
holder  willbebouml  to  prove  that  fact ;  and  I'veii  if  the  bill  be  held 
by  a  third  l)arty  in  good  faith  and  for  value,  it  seems  that  he  will 
be  bound  to  make  such  proof,  whemvi'r  it  appears  upon  the  foe 
of  the  bill  or  otherwise,  that  a  married  woman  is  a  party  to  it, 
Sections  29  and  oO  of  the  Act  will  not  protect  hiui  in  such  casi^, 
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iiiasi 


iiuch  :is  the  bill  is  iK)t  '''o(iiiH)lrti'  aiicl  ri'iiulur  (Hi  the  t';ve,'  of       S  22. 


it, "  Cl'.alimTs,  p.  81,  says  :  "  It'tlu^  bill  itsi'lt'cdiivoys  a  waniiiiir, 
ciircit  ( in/itor,  tiu'lioMcr,  lidWt'Vcr  Imiust,  can  af([uiri3  no  bi'tter 
titli'  tliaii  (lie  ji.Tsoii  from  wlioni  he  tdok  it  had.  "  The  fact  that 
iih:ll  is  signed  by  a  uiarrii'd  woman  is  a  warning  to  him,  and  be- 
fore' takinti'  or  discounting  her  jiapcr,  he  should  en(|uire  I'rom 
111  r  or  lu  r  representative  as  to  the  true  facts  of  the  case. 
Even  if  her  dLchiration  be  in  favor  of  the  validity  of  the  bill,  it 


IS  do 


con  I 


ubtful  indeed  Avhether  a    hohhr    in  due  coursi' 


would  suc- 


iiiain>t  lh;r,    wl 


len 


she     afterwards    establislies  that    her 


dechiratiiin  was  false,  and  that  tlu'  bill  really  was  for  a  debt 
of  lur  hu-band,  fur  t lie  princijile  of  the  (Quebec  laws,  applying 
to  the  iiica]iacity  oi'married  wiiuu'U  tn  contract,  has  always  been 
lirld  to  be  of  public  order  and  public  policy.  Jjikewise.  ior  the 
same  reason,  art.  KlOi)  of  tlie  Civil  Code   jirovides  that  the  sini- 


iclaration  made  by  a  minor 


that 


lU'   IS   o 


t"  a  lie  f 


(irms  no    dar 


to  ills  obtaining'  relief  for   cause  of  lesion.      Soe  section   o<>. 


b 


Th 


ila 


intiff 


must  prove  not  only    his 


d    I'aitli.     and 


thai  he  has  L^iven  value  for  the  bill,  but  that  the  married  woman 
sii:iied  it  for  her  own  debt,  or,  if  she  be  a  trader,  Inr  an  obliga- 
tion contracted  in  tlie  ceurse  of  her  trade. 

Where  a  bill  is  complete  and  regular  ujion  its  face  and  cou- 
tuiiis  no  warning  whativer  as  to  the  incapacity  of  any  party  to  it, 
it  would   seem  thatevtu    in  that   case  the  holder  in   due  course 


ca 


iiiidt  recovc  r    from 


nia 


rried  W(in,an.  wlu  n   the  ])ill  has  1 


>een 


uivrn  for  tlu'  debt  of  her  husband.  It  would  not  be  sutHciiiit 
uiidi  r  .section  'AO.  for  the  plaintiff  to  jn'ovc  that  "subse(|uent  to 
the  alleged  fraud  or  illegal  ty,"  value  has  in  good  faith  been 
liiscn  for  the  bill.  The  bill  is  net  <tnly  "  aflW-ted  with  fraud  or 
illiLiality,"  Init  is  absolutely  void,  and  as  to  the  married  woman 


sfjitt  rre, 


mus 


;t  1 


)e  consu 


lered 


nt'Ver  to   liave  existed.      It    is  not 


vithout  some  hesitation  that  sucli  a  conelusion  is  arrived  at.  but 
uiidrr  the  state  of  the  juris])rudi.'nce  and  the  language  of  the 


statutes.  It  seems 


to  b 


10  inev 


itabh 


Tiu'se  delicate  <|uestions,  peculiar  to  tlie  Qui  bee  law,  do  nut 
[tresent  tlicniselves  in  the  other  provinces,  where  a  wife  may 
bocome  surety  Ibr  her  liusband.  Under  the  Married  Women's 
Property  Act,  1882,  of  Kngland,  introduci'd  in  all  the  provinces, 
at  least  in    Ontario,  (Kit.  llev,  St.,  c.  132,  il' a  married  woman 
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S 


Minor: 


dr;iws,  endorses  or  accepts  a  bill,  slie  can  be  sued  tliereon  :is  if  she 
were  a  sin<:le  woman.  But  if  jutl>j;uu'ut  be  obtamed,  it  can  only 
be  enforced  against  her  sei)arate  estate.    Chalmers,  p.  5G. 

When  the  wife  has  no  separate  estat(>,  under  the  comin  ii  law 
of  PiUiiland,  she  cannot  bind  herself  by  a  bill  or  note,  without  tlie 
consent  of  her  husband  ,  and  so  completely  void  is  her  obliiiation, 
thathcr  promise  to  pay  it,  made  after  the  death  of  her  husband, 
is  not  binding  upon  her,  unless  it  be  based  upon  a  new  consid- 
eration. 

Where  tlie  husljand  is  an  alien,  or  civilly  dead,  or  where  tlie 
wife  is  divorced,  slie  is  on  tln^  same  footing  as  a  single  woman, 
which  is  likewise  the  case  in  Enuland  when  she  is  judicially  separ- 
ati'd  as  to  bed  and  board.  20  and  21  Viet ,  c.  85.  But  at  com- 
mon law,  a  judicial  separation  has  no  such  effect.  Chalmers,  p, 
50 ;   Tiedeman,  s.  (il. 

Minors  and  infants  incur  no  lial)ility  on  a  bill,  unless  it  bo 
uiven  for  necessaries  of  life,  or  be  ratified  after  majority,  n.  2(). 
This  I'atification  must  be  in  writing,  signed  by  the  debtor.  Out. 
IJev.  St ,  c.  117,  s.  y  ;  C.  C.  L.  C.  Art.  12::}5.  This  is  the  law 
in  all  the  provinces.     See  also  Tied*  man,  s.  46. 

In  Quebec  a  minor  can  be  relieved  only  to  the  extent  of  his 
injury.  Supra,  n.  27.  But  if  he  be  a  banker,  trader  or  nv  chanic, 
lie  is  not  relii'Vable  for  cause  of  lesion  from  contracts  made  fir 
the  purposes  of  his  business  or  trade.  C.C.  Art.  1005  ,  but  this 
rule  does  not  apply  to  the  other  provinces.  Tiedeman,  s.  41); 
Chalmers,    p.  5(). 

interdicted  persons,  lunatics,  persons  intoxicaUd,  like  minors, 
cannot  be  pa'ties  to  a  bill,  except  when  given  for  necessaries  of 
life;  and  with^  that  exception  and  otlu'rs  noted  in  the  Quebec 
cases  above,  a  bill  or  note  given  by  these  persons  is  absolutely 
null  and  void  even  in  the  hands  of  a  holder  in  due  course.  As 
in  the  case  of  a  married  woman,  the  bill  is  not  only  affected  with 
illegality,  but  has  no  existence  so  far  as  these  incapacitated  par- 
ties are  concerned,  Tiedeman.  s,  48,  says: — "  It  has  been  very 
generally  held,  that  an  infant  cannot  make  a  note  or  bill  which 
will  be  valid  for  any  purpose.  It  is  held  to  be  absolutely  void.  " 
Id.  s.  53  : — "  It  would  seem  to  be  abetter  ruU;,  that  a  lunatic's 
contract  is  voidable,  whether  the  other  party  is  ignorant  of  or 
ac(iuainted  with  his  mental  condition."     Tiedeman  cites   many 
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casos  ill  support  (if  tliis  rule.     Id.    s.  57  : — "  Tlio  l(\i:iil  oflFrct  of       §  22. 
coutracts,  mado  by  one  in  a  state  of  iiitoxic-atiou,  is  affectt'd  in 
the  yame  way  by  the  intoxication  of  tin;  coutiaotor   a.s  tlu-y  aro 
by  bis  insanity." 

A  corporation  incurs  no  liability  by  drawini:^,  indorsing  or  Corporation?. 
ac'Ct-'ptiiiLr  a  bill,  uidoss  expressly  or  iniplicilly  empowered  by  its 
act  o[  incorporation  so  to  do.  The  mere  i'aet  of  incorporation 
fur  the  purposes  of  trade  would  imply  caj)aeity  to  contract  by 
bill.  In  the  case  tif  non  trading  corporations,  the  p^wt'r  must  be 
expressly  given,  or  there  must  be  terms  in  the  cliarter  wide  enough 
to  include  it.  Si'e  Joint  Stock  Companies  Act,  U.  S.,  eh.  118, 
s.  35;  ch.  119,  s.  70.  Canada  Joint  tStock  Companies  Act 
1877,  sect.  Gtj;  Stephens'  "Joint  Stock  Companies,"  p.  207. 
See  Aiipendix. 

It  is  contended,  and  apparently  with  reason,  that  provincial 
legislatures  cannot  grant  to  corporations  the  power  to  become  par- 
ties to  bills  or  notes,  the  subject  of  bills  of  exchange  and  promis- 
sory notes  belonging  to  the  Dominion  Parliament  exclusively  ;  but 
if  ineorporated  I'or  purposes  of  trade,  the  power  m.iy  be  exercised 
under  the  by-laws  di'the  Company.     Supra,  n.  10. 

Finally,    seetiim    22    of    the    Bills    of    J^]xchan<;e    Act,    sub.  Tnclorsomont 
sec.  2,  provides  tluit  wlien   a   bill  is  drawn  or  indorsed   by  an  tated  imrsons. 
infant,  minor  or  corporation,  the  drawing  or  indorsement  entitles 
the  holder  to  receive  payment  of  the  bill  and  to  inforce  it  against 
any  other  party  thereto,  though  from  want  of  capacity  these  per 
sous  may  not  be  liable  as  di  awer  or  indorser.   See  also  Civil  Code, 

Art.  987. 

Can  a  married  woman  endorse  a  bill  payable  to  herself,  whether 
the  paper  be  executed  before  or  after  her   marriage?    Will  an 
indorsement  pass  the  property  in  the  bill?     Section  22  is    silent 
as  to  this  point,   and  also   as   to    indorsement  by  insane  or  inter 
dieted  persons,  and  having    provided    for  the  case  of  an  indorse- 
ment by  a  minor,  infant  or  curporation,  it  would  seem  that  the 
rule  therein  laid  down  does  not  apply  to  the  indorsement  of  the  otlier 
incapacitated  parties,  according  to  the  maxim  ^^  expressio  inn'us 
cxclufio  est  olterins."   Tiedeman,  s.  63,  who  examini's  this  question 
carefully  under  the  common  1  iw,  says  that  it  is  certainly  true  that 
she  cannot  recover  or  exact  payment  of  the  maker,  drawer  or  accep- 
tor nor  will  payment  to  her  discharge  thi;  persons  liable  on   the 
paper.     Only  the  husband  can  receive  pnyment.     "  The  married 
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o.-S(iiti;il  to 


Hit 


woman,''  atlds  Ticdoniun,  "  thorofoiv,  wlio  is  the  )tay>'('  'u  a 
JK\i:()tiablt' instruuuMit,  cannot  pass  a  logal  title:  to  tlir  iiislrnniiiit, 
nor  l)in(l  liorsilt' in  any  way  by  an  intlorsi.'mi'nt,  witliont  tiic  con- 
sent of  till'  hus!)and."  J5nt  it  si'i-nis  tliat  under  tlii'  iMairird 
Wom.'n's  Property  Act,  the  wile's  inihirscnient  of  her  owi  paper 
would  hi'  valid,  and  would  make  hei"  liable  to  the  extent  ol  her 
private  (state.     Snpra,  paij;e  (10. 

Whethi-r  the  indorsement  be  valid  or  not,  tlie  bolder 
may  maintain  an  action  on  the  bill  auainst  the  draw(  r, 
acceptor  or  maker,  on  the  irround  that  the  niakiT  or  drawer  is 
estojiped  from  di'uyint:'  the  capacity  of  the  payee;.  l^o  al.-o  li  the 
indorsee  of  the  marrii'd  woman  himself  ind(»rses  the  in>ti  anient 
to  anotlier,  his  indorsement  warrants  the  legality  of  tiu'  nianied 
woman's  indorsement,  and  lie  is  estopjied  from  denying  i(.  It 
sei'msthat  no  other  conclusion  can  be  drawn  from  sections  54  and 
55  of  tile  Act. 

These  rules  will  also  ajijily  in  Qui'bee  to  bills  and  not'  ;  pay- 
able to  a  married  woman,  and  in  all  the  provinces  to  inuvrsements 
by  lunatics,  insane  or  inti'rdicti'd  persons.     See  Tiediinan,  s.  5(1. 

In  Quebec  a  bill  is  persoinil  property,  and  when  payable  to  a 
married  woman,  the  husband  alone  can  collect  and  sue  upon  it,  if 
there  be  community  of  propt-rty.  Where  tiie  wife  is  separated  as 
to  property,  it  forms  part  of  her  separate  estate,  and  a  [layment 


made  to  her  is   valid,  but  she  cannot  endorse  it 


or  sue  upiMi  it 


without  the  authorisation  of  Ikt  husband.      Tf  the  note  be  jsay- 


in  tl 


le  course  ot  her 


al)leto  a  marrieu  woman,  nKirvlnuKlc piihl kjhi 

trade,  she  may  t'lidorse  it  alone,  but  a  suit  I'or  its  recovery  must 

be  taken  in  her  name  a-sist' d  by  lier  husbaiul. 

It  may  In'  mentioned  lure  that  under  the  Bank  Act,  s.  SI.  at'y 
marrii'd  womnn,  minor  or  other  pi'rson  dis((ualitied  by  law  to 
enter  into  ordinary  contracts,  may  make  deposits  Aviih  a  ba  ik 
and  withdraw  the  same,  provided  it  be  in  sums  not  exccedint,' 
at  any  time  the  sum 


>f  Mve  hundred  dollars.     See  also  as  to 


dc 


lOSl 


ts  in  Savings  JJanks,   53  Vict.,  c.  o2,  s.  If! 


Tl 


tntal 


;imountof  such  deposits  in  a  SavinLis  Bank  caimot  exceed  $2()(h'. 

sijrniiturc  i>J{.  No  person  is  lial)le  as  drawer,  indorser,  or 


biii'y-        acceptor  of  a  bill  who  has  not  signed  it  as  such 
Provided  that: — 


CArACITY    AND   AUTIIOIUTY. 


(^/)  AVliei'c  ji  person   signs   ji  bill   in   a  tnule  or      §  23. 

1  1  •  !•       •     1  il  •(•111    KXLUllliuUb, 

assuiueil   niinie,  lie  is   Iniule  tlicreon  as  it    ne  liad 
siLLiR'il  it  in  li's  own  nauie: 

(A)  Tlio  signature  ol' the  name  of  a  linn  is  eijui- 
valeiit  to  the  signature  by  tlie  person  so  signing 
of  the  names  of  all  [)ersons  lia!)le  as  partners  in 
that  linn. 


Sc'l'  Hl'cMlcMl- 


17,21 


)>,  ,)i),  .).^  aiK 


1  DO. 


Si'/iiulnrcs :  — 

A.-  Ill  siii-iiiii  iires  ulitaiiicil  liy  Iraii'l,  ~('t'  imtc's  iiinlci' si'ctioii  30. 

TliC  rulli.wiiiL'-  si;:ii;itMivs  hiivf  hi'on  hcM  suiHcieut  : — 


1. 


-iirnalure  of  tlio  iiiii!\iT  (If  iliawcr  at  tin-  lic>tti>m  nf  tlio  iii>:- 


Inniii'iii .  at  llu'  tujt  or  in   tlu'    iiiii 


KiiiLtlit  r.  Crm; 


litnnl 


1  i<: 


;i(l  ; 


^alllllk'^.-lln  r. 


.lack- 


^(.iii 


2  IWms.  a  1'.  2;;s;  Tavlur  c.  Du\>h 


'V 


Sua.  :i'.lli;    1  Uaiid.  (Wl 


A  oi'ii->  or  iiiark  in  the  iuh'scik'c  of  oiif  or  1  wo  witnesses.     C 


I  I'll  l~liaw 
er>nn  (• 


I'ai 

Amli  rsoii  c. 


I' 


(liiiii- 


I..  2211 1 


1(1  L.  C.  II.  ;!(l(i  ;  Xoail  r.  Cliateauvert,  1  1{ 
tin,  1  L.  ('.  K.  21',t;  Tliiirher  r.  I)e>6ve,  M.  J..  1{.  125; 
'ark,  H  L.  C.  U.  4"".)  ;  overruling  Jjaiiueiix  r.  Casaiilt,  2 
.I(ines  r.  Hart,  ibid,  58.     The   |n(-en<e  ni'  the  witness 

iidi   e-.-iiitial.     Taylor   r.  Dohhin,  I   Stra.  ;i'Ji) ;  Uiiir /•.  Wehh,  1  Iv-p. 

12;i:   r.aker  r.  Deiiinii',  S    A.  A  i'L  i>  1 ;   (ieoroe  i-.  Surrev,  1  Mooil  A  -M . 


Alt' 


onl 


')■) 


)lil:  WillouL'-hhy  r.  Moiilton,    17   X.  Jl.2().');   llilhorn    /'. 

(ai.  t-2  :   1  llanduliih  01 ;     Pirie  r.  Smith,  Ucss,  i  Tead.  Cas.  4S.  See 

'A.  A  peneil  siLiiiature  or  mei'e  initials  or  a  siaMi]i,  il' intended  as  sig- 
iialiu'i'- 
It.  C.  1 

r.  Spirci'.  ti 


('alon  ('.  Caton,  L.  II.  2  11.  L.  1  l.i ;  ISennelt  r.  J>ranilitt,  \j 

'.  2s ;  Sauiiderson  r.  dark- 2  \i.  A  1'.  2.".S;  Mciehants  ]5ank 

Brown  i\  Hutehers"  IJaidi,  0  Hill  41:!.  I'irie 


W 


efii 


4:5 


r.  SuiUli,  supra.     Chaluiors,  257. 

■I.   0*((r/T  a^  to  a  signature  priutt'd  in  the  ordinary  way.     Saunder- 
son  '".  .Iaid<s(in,  2  l)(.is.  A 


.'!'.! ;  SehiU'ider  r 


N 


orri.- 


M.  AS.  2S(; 


Penniu'iton   r.   Haehr,   '\H  Vnl.  5i)i) ;  Kv  /Ktrtc  Jjirminghani    liankii 
Co.,  L.  U.  ;>  Cli.  Ai>i).  (;54.     See  section  DO. 


5.   I'ut  in  Quchec,  liil 


d  niite-  signed  hel'or"  a  nniarv  in  the  nota- 


rial 


ic!  a.\  1.1 


it  valid.     (ira\elle  r.  \U  audnin,  7 


l.A\.\.  2SD;  L 


iieosto 


Clia\ivi: 


I..  C.  .1.  ;{:iD;  Sooiiiu  de  la  Salle  r.  iJerueviu,    15  L.  V 


IL  4:1^  :  i'iu'eoii  r.  Dancnais    1  7  L.  C.  .1.  21  ;  drntra  Murin  i\  Pi'Lrault, 


L.C.  ,1. 


0.) 


( 


revier  r. 


auriole.  (> 


L.  C.  J.  2.- 


S 


I'e  al-^o 


Hr 


uiiet   r 


,lond( .  Iti  L.  C.  li.  :il7  ;  Cass    15th  March,  1S25,  lOth  Aunust,  ISIil. 


bth   Nnvei 


nher 


lS;i;i,  21st  Fehi'v.,  iSiJS  ;  (rreiiol)le,  17tli  Xovenil 


ler 


ls:!(;;  2Sih  .ianuarv,  IS.'M;  2s:th  .January  and   2Dth  .liine,  1S.S5:  Bor- 


ili'aiiN. 


auuarv 


ISltD, 


c\ 


t(([  in  I    Bedarride,  (I 


2  id. 


un. 


Ilai;,  »;(.2;  Aliier,  7th  Mav,  1S70,  I).  71,  2,  1,  liej.  iiOtli  Julv, 
ls;is,  cited  Ml  2  Pardes<ti's.  14  1,  170;  4  Alauzet,  1(»,  17S,  lH3,  IDO. 
See  as  ti)  el  ct  of  words  /({;  rur'nliir  on  hills,  Fletcher  ;;.  The  Bank 
et'l'.S.,  S  Wheat.  WWH  \  Bank  of  Kentuidvy  r.  (loihile,  20  An.  50  ; 
(Irillin  V-  Cowan,  15  id.  4S7.     See  .section  ol,  n.  (»,  and  notes. 
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G.  r>\\\<  iindtT  seal  arc  iKit  valid.  Wilson  r.  (lalos,  1(1  Q.  B. ;  Fostor 
r.  (icddrs,  1  J..  (^.  1!.  2;!;)  ;  Cn.ucli  r.  Credit  Fmu'ier,  L,  1!.  S  il  |i. 
:iS2,  ;}p;; ;  Jierritt  i\  Cole,!)  linn.  R.  1)S ;  1  Itandolpli,  04;  'J'iodeiiian, 
§  Via.     See   Ca.  liaidc  Art,  ,')'.)  VwA.  c.  .'U,  ss.  ;j8,  51).     8ee  svction  !)ll. 

7.  Every  sijinature  or  material  |nu't  of  a  liill  or  note  is  presuinfl 
gennine  till  denied  (in  (^neliee  at  least)  liy  iitHilavit;  2(1  Viet,  e,  I  I,-, 
H7;  Code  of  Civil  Procedure,  art.  1-15;  I'lvan  c.  Maio,  12  L.  C.  1!.  ,>< ; 
Keilv  r.  U'Conncl.  l(i  L.  C.  11.  IIU;  Dorwin  r.  Tlionii)son,  8  C.  L.  .1, 
IMOT  Milloy  r.  Farmer,  2  L.  N.  1^<2  ;  Clark  c  Kxelian,L'c_15aiik,  I! 
L.N.  15  ;  I'ai'a'  v.  Ponton,  2(j  L.C.J.  155;  Dcsilets  r.  Traliaii,  5 
K.  L.  52. 

H.  As  to  j)roof  of  sirrnatures  in  Quebec,  see  17  L.  C.  U.  4So  ;  Lurd 
V.  Laurui,  !)  L.  C.  J.  71. 

y.  The  third  party  for  whoso  account  a  hill  is  drawn,  called  >e 
(liiiincur  (rorilr(','i!i  not  liaiile  on  the  hill.  Paris, '.)th  March,  l!^;i2,  S.  V. 
;V2,  2,  :!;)S;  Cass.,  27th  Au,unst,  18;52,  S.  V.  :{2,  1.  5(il;  2  Pardessiis, 
2S2  ;  4  Alauzet,  Hi  ;  \nu;iuier,  n.  170;  and  he  has  no  riirht  of  actinn 
ajzamst  tiie  acceptor.  Lank  of  V .  C.,  Rnttan22  Q.  P.  451  ;  Corjioratiuii 
of  Perth  I).  McCregor,  U.  (\,  21  Q.  15.45'J. 

10.  The   indorser  of  a  hill  iinlorsed  in  hiank  discounts   it    with   ii 
hanker,  without  indor>inii'  it.     lie  is  not  liahli'. 
Newman,  1  Ld.  liavm.  412. 


Lank  of  England  c. 


A  question  of  sonic  practical  importance  to  illiterate  persons 
in  Quebec  presents  itself  under  this  section.  Can  a  bill 
or  note  be  made  and  signed  before  a  notary  in  the  notarial  form? 
In  the  first  edition  of  this  work,  in  1800,  the  statement  was 
made,  upon  the  authority  of  Morin  v,  Lejzault,  supra,  n.  f), 
that  such  a  bill  is  valid. (')  Soon  after  in  1865,  the  point  cauic 
directly  before  the  Court  of  Appeals,  where  it  was  thoroughly 
discussed  before  Puval,  C.  J.,  Aylwin,  Meredith,  Drummond  anil 
Mondelet,  eT.J.,  in  tlie  case  of  Seguin  de  la  Salle  v.  Bergevin. 
Mondelet,  J.,  for  the  Court,  said :  "  We  are  all  of  opinion  that 
such  a  document  is  not  a  note  or  bll/et  ali'ected  by  our  Statute, 
It  is  in  no  wise  a  promissory  note  such  as  included  in  the  cate- 
gory of  notes  afFected  by  our  Statute."  The  motive  of  tlie  judg- 
ment is  that  "le  document  n'est  pas  un  billet  dans  le  sens  de 
la  loi  d((  CO  pays." 

In  1872,  the  question  came  up  again  before  the  Court  of 
Appeals,  Duval,  C.  J.,  and  Drummond,  Badgley,  and  Monk,  JJ., 
and  the  decision  in  Seguin  de  la  Salle  v.  Bergevin  was  re-affiruicd. 
Drummond,  J.,  dissenting,  believing  "  it  to  be  incorrect  in  prin- 
ciple." Badgh'y  and  Monk,  JJ.,  were  inclined  to  the  same  opin- 
ion, but  woidd  not  depart  from  the  views  first  laid  down  by  the 


(1)  Girouardj  Lettrcs  de  Change,  p.  43. 
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Cnurt  of  Appeals.     Cliiof  Ju.stieo  Duval  and  Caron,  J.,  bolloved 
the  caHi'  ''  to  iuivo  been  correctly  decid.  d." 

Ill  France,  under  the  Code,  the  question  was  for  a  longtime 
debated  ;  Merlin,  DuviTgier  and  Masse  boldini'tbattiie  bill  could 
be  made  in  notarial  form,  and  Troplong  and  Dalloz  maintaining 
the  contrary,  Pardessus  suppoite'l  both  sides, — the  one  in  liis 
"  Coiitrat  de  Change,  "  and  the  other  in  his  "  Cours  do  Droit 
Ciiiiiineieial.  "  See  15  L.  C.  11.,  p.  4!>0.  Hut  it  is  now  a  well 
fii'ttled  rule  in  Friince,  that  a  bill  or  note  may  be  in  tlie  notarial 
form,  and  that  even  it  may  contain  the  stipulation  of  a  mortgage 
as  security  for  its  piyment.  Bedarride,  vol.  2,  p.  383,  says  . 
"  Dans  I'usage  le  plus  generid,  le  plus  rt'paiidu,  le  billet  a  ordre 
t'L-;t  fait  sous  seing  prive  ;  mais  comme  la  lettre  (K  change  elle- 
nif'Uie,  il  peut  etre  rcdigd  par-devant  notaire  et  dans  la  forme 
aiithcnti(iue.  Cette  regie  tie  rencontre  plus  aucun  contradicteur 
en  doctrine  et  en  jurisprudence  ;  .seulemeiit  on  admet  que  I'acte 
est  alors rt^gi  par  les  lois  notariales  et  soumis  aux  raenies  formalites 
(|m!  les  autres  actes  authentiijues;  que  notamment  il  doit  etre 
eiiregistre  dans  le  delai  ordinaire.  " 

Is  not  the  meaning  of  the  words  Bill,  Nute,  Endorsement, 
Acceptance,  Maker,  Indorskr  and  Hearek,  which  have 
been  cnnsccrated  by  both  usage  ;ind  statutes,  that  of  a  writing 
under  hand,  destined  to  circulate  from  hand  to  hand  like  a  piece 
of  silver  or  a  bank  note?  According  to  Pothier,  Jousse,  do  la 
Serra,  Savary  and  all  tlic  old  commentators,  such  was  the  mean- 
ing of  a  bill  or  note  under  the  old  French  law.     15  L.  C.  R.  44('. 

Whatever  may  be  the  prevailing  opinion  in  France  to-day,  the 
jurisprudence  seems  to  be  well  settled  in  England,  the  United 
States  and  Canada,  that  a  bill  or  note  is  an  instrument  under 
liand  only,  and  that  when  made  otherwise,  for  instance  under 
seal,  it  is  not  a  bill.  Parsons,  I3ills  and  Notes,  vol.  1,  p.  26.  This 
is  an  old  maxim  of  tlie  English  law,  which  section  90  of  the  Act 
lias  sanctioned.  By  sub-section  2,  corporations  are  allowed  to  u.se 
their  seal  upon  bills  and  notes  ;  and  by  sub-section  1 ,  "  where,  by 
this  Act,  any  instrument  or  writing  is  required  to  be  signed  by 
liny  person,  it  is  not  necessary  that  he  should  sign  it  with  his  own 
hand,  but  it  is  sufficient  if  his  signature  is  written  thereon  by 
some  other  person  by  or  under  his  authority."  The  clear  infer- 
ence to  be  drawn  from  this  provision  is  that  a  bill  or  note,  and 


ii  23. 
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M..r'j;iigo, 


Fiir-ocl  or  un- 

:iiitl!Ori/od 

sigiiiiture. 


^  24        every  contract  upon  it,  arc  private  writings.     Sue  also   C.C.P. 

^      -  -  art.  89. 

11'  it  seem  evident  tliat  a  mortj^a<re  cannot  ])o  stipulated  in  a 
bill  or  note,  it  is  e<(U.illy  certain  tliatthe  payment  of  a  net^dtialtli' 
instrument  may  bt!  securt'd  by  a  mort^anc  in  a  separate  dct  d, 
made  and  registered  aceordinti,'  to  the  laws  in  forc(t  in  each  pre- 
vincc.  In  Louisiana,  in  sucli  a  case,  the  mere  transfer  of  t lie 
note  was  held  to  o])erate  as  a  translcr  of  the  mortgage.  See 
section  31,  n.  7.  In  Quebec,  Couits  might  perhaps  go  to  tliat 
extent,  if  the  mortgage  be  payable  to  the  holder  of  the  note;  but 
it  would  be  more  prudent  to  have  a  regu  deed  of  transfer  nr 
assignment,  (specially  if  the  bill  or  note  does  not  show  ujxmi  its 
iaee  that  its  payment  is  secured  by  a  mortgage.  Such  a  elaiisc 
has  nothing  inconsistent  with  tiie  essential  ingredients  of  a  liill 
or  note,  and  in  iact  it  is  met  with  rather  Irecjuently  in  mortgage 
debentures.     See  ss.  53  and  82,  sub  sect.  3  ;  Byles,  14th  ed.  1.] 

21.  Siil)ject    to    the    provisions    of  this    Act, 

where  a  signature   on  a  bill   is   ibrged   or  placed 

thereon     without    the  tiuthority    of    the    person 

whose  signature  it  pui-ports  to   be,  the   Ibrged  or 

unauthorized  signature  is  wholly  itioperative,  and 

no  right  to  retain  the  bill  or  to  give  a  diselnirge 

therefor  or  to  enforce   pjiynient    thereof  agtiiust 

any  pai'ty   thereto  can  be    acqiured  through  or 

under  thtit  signature,  unless   the   party   against 

whom  it  is  sought  to  retain   or   enforce  payment 

of  the  bill  is  precluded  from  setting  up  the  'Oi'- 

gery  or  want  of  authority  : 

Ficciv.'.  Provided,    that  nothing  in  this   section   shall 

affect  the  ratification  of  an  unauthorized  signatiue 

not  amounting  to  a  forgery  :   And  provided  also, 

that  if  a  cheque,  payable  to  order,  is  paid  by  the 

drawee    upon   a  forged   indorsement    out  of  the 

funds  of  the  drawer,  or  is  so  paid  and  charged  to 

his   account,   the  drawer  shall  have  no  right  of 
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action  agiiiiist  the  drawee  for  the  recovery  back  _  S  24^ 

of  tlic  amount  ho  paid,  or  no  det'unce  to  any  chiim 
made  by  the  drawee  tor  the  aniount  so  [)aid,  as 
the  case  may  be,  unless  he  gives  notice  in  writing 
of  such  ioigery  to  tlie  drawee  witliin  one  year 
utter    lie    lias    ac<|uired    notice   of  such   forgery ;  r'<"^''"> :  ns  to 

1    •  (•  r    -1  1        *1  1  ^         •  •"   '  |':..vm..|.t  on 

and  lu  casi'  ol  tailure  by  the  drawer  to  give  such  r"iK"'i  in- 
notice  within  tlic  said  period,  such  chc([ue  sliall 
be  held  to  have  been  paid  in  due  course  as  re- 
t*pccts  every  other  party  thereto  or  named  therein, 
who  has  not  previously  instituted  proceedings  ibr 
the  protection  of  his  rights. 

See  sections  12,  20,2l),^30,  54,55  and  (I.'!,  and  CHpocially  Mutes  under 
pactions  :!0iuid  ().'{. 

F'irifi  I'll  iiml  ratifii'atinii  : — 

1.  A  t'lirjiid  indui'senient  is  wliolly  inoperative  oven  in  tlie  liandn 
tifa  Ixiiid  fide  holder  for  value.     Larue  v.  Evanturel,  2  L.  C.  .1.  1 12. 

2.  Qiiivri'  as  to  wiictlicr  an  accH'ptor  wjio  has  acecpled  a  l"(irj.'t'i|  liilj, 
paviililt'  to  tiie  ordiT  of  the  di'awer,  after  it  has  liei'ii  discounted  liy  tlie 
liiini\  iiini  'ias  paid  tlie  same  at  maturity,  is  preclnde(|  from  alle^inj^ 
the  forirery  of  the  sijinatiire  of  the  drawer  and  payee, and  can  recover 
lack  the  amount  he  has  so  paid.  Ilvan  v.  liank  of  Montreal,  14  A. 
W  !)\\:\.  See  Asiipital  i\  liryan,  ;{"]}.  it  S.  4S1) ;  5  15.  and  S.  72;{  . 
(.VMiper  r.  Meyer,  Ul  \^.  A:  Cr.  477.     See  sect.  54.  ' 

.1.  In  an  action  iiy  the  j)laintit!for  a  declaration  that  the  defendants, 
his  iiiud<ers,  were  not  t'ntitled  to  d(  hit  him  with  the  amount  of  cei'tain 
t'nrj;iil  iiills  of  exchanjre  accepti'd  liy  him,  it  appeared  that  V.,  a 
lurciiin  corropondent  (if  the  plaintili,  was  in  tiie  habit  ot  drawing 
Ilium  liini,  sometimes  making  tiie  hills  payahle  to  the  order  of  C.  1'. 
iV  Co.,  another  foreign  firm,  ami  that  a  clerk  in  the  jilaintill's  eni- 
liluyiiicnt  f(i!';:i'd  the  signature  of  V.  to  the  order  of  ('.  1*.  it  Co.,  and 
n-emlihng  t'li'  genuine  hills  which  V.  was  in  the  hahit  of  drawing  on 
the  pliiiiiliir,  and  that  he  jilaceil  among  the  plaintitl"s  (Correspondence 
louiilcrteit  letters  of  advice  with  respect  to  these  forged  hills, 
re.'^enililing  tlie  letter.**  of  advate  ordinarily  received  from  V.  l?y  these 
means  the  clerk  procured  the  genuine  acccjitances  of  the  jilaintifl 
uiiicli  he  had  forged.  He  then  forged  upon  the  hills  indorsements 
pur]Hirtiiig  to  he  those  of  C.  P.  it  Co.,  the  payees  named  therein,  and 
was  paid  liy  the  cashier  of  the  defendants  across  the  counter  the 
aiiKiiuits  for  which  the  hills  were  drawn.  Before  payment  of  the 
liills  the  defendants  were  advised  by  the  jilaintitl'  in  the  ordinary 
course  of  business  that  the  bills  were  coming  forward  for  payment. 
Hold  (Lurd  Esher,  M.  li.,  dissenting),  that  the  defendants  were  not 
I'l'dtectcd  by  s.  7,  sub.  s.  ;{,  of  the  "  Bills  of  E.xcliange  Act,  1882  ;  " 
lliat  C.  P.  it  Co.  were  ikU  "  fictitious  or  none.xisting  "  payees  within 
tiic  nicaning  of  the  suh.-s.  ;  that  "  lictitious  "  meant  fictitious  to  the 


68 


TlIK   I'IF,I,S  OF  Fa'ciiant.k  v\ct.   1890. 


i^  24.        kiiiiwlt'iljjf  of  the  piirty  Hou^lil  tn  !»'  chiir^^cil  iipnn  ii  liill;  iiml  timt 
— -till'    (It'diMliiiitH    were    not    ciililliMl    to   ilt'lnt    llic   |iliiiiitiir    \mi1i   llic 


,»Kl    rff  tJiC    t'or;;-C'(l 


r 


hil 


p' 


■J  iiiiiil  11-  a 


lio\e  iii('iitii<iK(|.    IliM,  I'm  iLcr, 


liv   tlic  w  liolc  iMMirl,  tlisit  llic  |ilainlill  liiul    not    liccn    ;;iiilty    if   ik;:!!- 

(.'(•iico    iinnu'diiuclv  connccti'il  with  llif  trail -act  ions  so  a>  to  disiMilille 

ajrliano  c.  Hank  of  Kn^ilan.l,  2:\  Q.  U.  D.  2i:i;  T.M  L. 


Iiini  to  rccovt-r, 


\ 


.1.  Q.  n.  ;{')7;  (11  I..  T.  Ill)  ;  ;i;  W.  U.  HIK  ;  M  .I.  I*.  r.tll  v..  a.  allim 
ini:  22  g.  U.  I).   iO,! ;  M  L.  .1.  g.    ){.  27  ;  f)!)  L.  T.  Mill. 

■I.  TIh' ili'ii'iiijanl  Farri^wortli  \va^  miciI  as  maker  of  two  |ironii<- 
Horv  notes  wliieli  pni'ported  t(j  have  iieen  made  li  Furnsworth  inn! 
indorsed  hy  ono(iraves,  wlio  was  joined  as  eiwlefendaiit.  Attiielr.al 
defendant  swore  that  lie  liad  neitiiei' sii:neil  (lie  nolt's  in  (ineslion  ikjp 
autiiori/.ed  anyone  to  sijrii  lliem  for  liini.  This  faet  was  adiiiiltid 
ami  was  toll  ml  in  ids  t'avoiu',  hut  it  appeared  liiat  previous  to  th<' tiiiil, 
when  |)aymeiil  of  the  notes  was  di'iiiainled,  L'arnsworth  stated  tiiai  lie 
had  sijined  tin  notes  for  theacconiniiMlation  of  his  co-defendant  (Jravps 
nd  made  an  oliei' of  piiyment    pro\  ided   time   was   ^'iveii,  and  thai 


eoiist'qiiciiee  of  the  admission  plip  itill  refrained  from   taking  |)roere(l- 
iiijrs  a;L!ainst  (Jraves  for  forgery  ; 

Ilrlil,  that  defendant's  (Fariisworth's)  eondnet  »moniite<l  to  an 
adoption  and  raliliealion  of  the  signatures  to  the  notes,  and  that  he 
was  lialile  thereori. 

/V/' Weaiherhe,  ,1.,  that  the  case  on  the  point  of  iletriiiieni  oriihcra- 
ntioti  of  position  came  within  the  cases  of  Fitzrandolph  /•.  Shaiilv  ct 
111.,  2  U.  Si  (}.  lit;),  mill  Knights  r.  Whitleii,  L.  U.,  ;')  t^  H.  ililo, 
nnd  that  on  this  point  the  plaintiH'  was  entitlrd  to  iudgiiieiit.  Tln' 
rnioii  Dank  r.  l-arn-worth  et  al.,  7  \{.  A  (J.  .^2  :  7  ('.  li.  T.  Ill  ;  sec 
nl.-o    Piatt  /•.  Drake,  l'.  C.  Q.    B.  02:! ;  iVek  c.  Thipon,  U.  C.  'J  g.  \l 


52;{. 


See  infra,  n.  (i. 


").    After  tli<'  makiiig  of  a   promissory   iiote,   it  was  allered  hy  the 
maker  as  to  the  time  of  payment,  without  the  const  nt  of  the  indorxT 


ho,  however,  hilt  without  kiiowh'dge  of  the  alteration,  promised  lu 
av  it  : — lli'lii,  ill  an  action   against  the  indor.-er,  that    the  ahi'rat.eii 


jiaving  heeii  made  w  itliout  his  authority  rendereil  tiie  note  \(iid,  iinii 
thai  no  suliscouent  promise  hy  him  to  |  ay  could  havi'  the  clhcl  ul' 
ratifying  it.  ileld,  al-i>,  tiial  witlmut  ntlinil  knowledge  of  the  alter- 
ation the  promise  to  pay  aiiKMinled  to  nothing,  the  mean-- of  khuw 
ledge  alone  heing  iiisuliicieiit.  Weslloh  r.  Hrown,  l'.  ('.  I.S  (^  I5.  \»'l. 
(i.  iV  forgery  cannot  heraliliid,  hut  ih"  acceptor  may    he    estoppcil 


floll 


I   setting  up  the  forgery  ot  Ins    signatuK 


hv  1 


mill  similar 


accepli 


IJrook  i\  Hook,  L.  ]{.,()  Ex,  t<ll ;  I 


lis   own    ailiiiis-;iiii 


jcacji  r. 


hv   liiiiiaii,  I  K-^p   22(1 


7.  So,  too,  an  admission  of  an  indorsement  may  estop  one  frot 


II  aiir; 


ing  it  to  he  a  forirerv.  Cooper  /•.  Le  Hlaiic,  Slia.  Idi'il  ;  Hermiin  ("• 
.  v/k,  11  M.  A  \V.  251  ;  Meachei  r.  Fori,  W  Hill  227;  Huiismaii  r. 
Henshaw,  11  How.  177.     See  section  ")"). 

S.  The  holder  of  a  hill,  uj)Oii  whicdi  the  paype',«  indorsemenl  i- 
for;.';l,  cannot  recover  from  the  acci'ptor,  whos(' engiigemenl  i-^  topuy 
according  to  the  tenor  of  the  bill,  to  the  pavee  himself,  or  his  genu- 
ine order.     McCall  r.  Corning,  3  La.  An.  409. 

I).  The  indorser  is  not  entitled  to  relief  on  the  grouml  ot  crrcror 
fraud,  hecauso  the  previous  indorsement  is  a  fcu'gery  committiil  liy 
the  maker,  unless  he  show  that  siudi  error  was  caused  hy  the  plain- 
tiff, or  that  he  ])articipateJ  in  the  fraud.     Olivier  v.  Andry,  7  L.  4118, 
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111.  Tlic   iicc('|)!  >r  wild  hiis  iiuid  ill  error  to  11  IkiIiUt   wIki   liiul    no        i^  24. 
r'v:\i{   I"  rci'civr,  inuy  recover  iiiu'k  tlieiiinuiiiil  (liiis  puid.     Dick  v. '- 

|,(\(li(ll,    11    li.  !')"(!. 

11.  Wlicrt' H  liill  ii-  iiHsij:iialili' iiv  iii(ii)i>i  incut,  cmc  wiio  iditiiiiiM 
jiofHi'MHioii  of  It  liy  a  t'orjicd  iiKloixiiicnt  ac(|iiireH  no  iiiterent,  tlioiijjii 
iLriKii'imt  of  till'  to !■;:(•  IT  ;  and  llic  orij;inal  lioldrr  iniiy  recover  of  tlio 
mceptor,  llioiiirii  tlie  hitler  have  |iaid  tlie  liill  to  tlie  perxm  in  ponse?^- 
^idh  under  mhIi  iinloi>eiiieiii,  iihl(,-s  <[  lie  sjiowii  that,  ,'^neli  pavnient 
wii-  made  tliroiinji  llie  tuiilt  oftii  ori;:inni  iiolder ;  Imt  tlie  t'anlt 
iiiii-l  lie  -liown,  ami  tl.e  lnirden  of  p,  lof  is  iipiui  the  party  who  jiinti- 
ties  till' piiyinent.     Jaidvson  t".  (.'oiniiierciai  Uaiiii,  li  R.  \'.\k. 

\'l  Where  one  piindiascH  a  clieids  litter  it  iiad  heen  forj.'ed,  and  hy 
iiplni-iii;:'  L'ives  credit  lo  it,  and  it  is  at'teru  ard-^  paid  on  pre-eiiliheiil, 
he  will  he  liiilile  tu  the  party  piivinn'  it.  Merehants  Uank  r.  K\cliaii;:e 
iliiiik,  K;  I-.  457. 

l.'i.  Where  u  depositary  of  money  to  he  drawn  upon  cheidis  nr 
iinlei's  pay-*  a  fir;:ed  (dieidi,  he  will  he  liatiK' for  the  aiiioiiiit  with 
lc;.'al  interest  from  Jiidiidal  demand.  I.ahnrde  r.  Coiisoliiiated  Asho- 
ciiiiioii,  d  U.  I!H);  Ktlinj;  r.  Commereial  Jhiiik,  7  It.  4")!) 

hla.  A.  writes  his  name  on  a  sheet  of  paper  for  the  purpose  of  frank- 
iiiL'  a  letter,  or  in  a  lady's  allium,  or  on  tlie  lly  leaf  of  a  hook,  and 
Mili<e(|ueiitly  a  hill  re;iiilar  and  eompleto  on  its  face  is  written  uii  the 
(itlier  side  of  the  papi'r  and  transferred  to  a  older  in  due  course.  A. 
will  not  he  liahle,  as  the  fraudulent  misapplication  of  the  siLniatuic 
Would  amount  to  a  forgery.  Foster  v.  Mackimoii  1  1{.  4  C.  !'•  7U(  ; 
Tiideman,  §  '2s4. 

Clialmers,  p.  l!  I,  has  the  followiiiLT   illustrations  : — 

II.  A  hill  is  paytihle  to  the  order  of.lohii  Smith  ;  another  person  of 
ill"  -anic  name  j:ets  hold  of  it,  and  indorses  ii  lo  I).,  who  takes  it  us  a 
liiijdi'i'  111  due  course.  1).  acquires  no  title  to  the  hill,  he  cannot  enforce 
|iiiviiiciit  n'Miinst  any  jiarty  thereto.  Meade.  Voiinj:  (17!)(l),  T.  li. '2H  ; 
tiiiil  should  any  party  pay  him,  the  paynipiit  i"  invalid,  (iraves  c. 
.■\iiiericiiii  Hank  (lsr)H),  17  New  York  R.  205;  Cf.  Ogdeii  r.  J3eiias 
(bTI),  L.  R.,'.)  C.  1'.  ui;{. 

I.'i.  A  note  |)ayahle  to  order  is  stolen  from  the  jiayee.  The  tiiief 
fin'ires  tiie  payee's  indorsement,  and  collects  the  •lot'"'  from  the 
maker's  haiikiT,  who  returns  the  note  to  the  maker.  The  payee 
can  recover  the  amount  iif  till' note  tidin  the  maker  in  an  action  for 
Cdiiversion  of  the  note,  .lohiison  r.  Windle  (1M5G),  ',\  l^iiig-  N.  C. 
22ri.     See  section  21,  n.  .'>  and  following. 

hi.  A  hill  i.s  payahle  to  C.'s  order.  Ilis  indorsement  is  forged. 
I).,  a  siihseipieiit  holder,  presents  the  hill  for  ai'ceptaiicc.  The 
dnnvce  arccpts  it  jiayahle  at  his  hankers'.  The  hankers  pay  D.  They 
ciimiut  dchit  the  acieptor  with  this  iiavment.  Uoharts  c.  '1  iicker  (1S51), 
It;  Q.  H.  TitiO,  Ex.  Ch.     See  supra,  n'.  :!. 

17.  A  hill  i.i  Jiayahle  to  the  order  of  a  tirm.  X.,  one  of  the  iiartners, 
fruiidiileiitly  indorses  it  in  the  firm  name  to  D.  in  payment  of  a  jiri- 
vaudeht.  The  acceptor  pays  1).  X.  hecomes  tiaiik  iipt.  X.'s  co- 
jiaitner  and  trustee  can  recover  from  D.  the  inoiiev  i  :■  received  on 
tiie  hill.   Heilhut  r.  Nevil  (11^70),  L.  K.,  5  C.  P.  478,"  Ex.  Ch. 

IH.  C.  specially  Indorse.^  a  hill  to  D.  It  is  stolen  hefore  delivery 
to  1>.,  and  l>.'s  indorsement  in  hiank  is  forged  on  it.  It  comes  into 
X.'s  hands,  and  he  gets  his  hankers  to  present  it  k>r  payment.  They 
receive  jiiiyment,  and  credit  X.  with  tlie  amount.  X.  suhseiiuentlv 
draws  out  the  whole  sum.      C.   can  recover  the  amount  of  the  hill 
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^  25. 


i^ 


i  "' 


Procuration 
signature:'. 


Person  sign- 
iiij?  lis  iijrent 
or  in  r('|)re- 
.«entiitive  ca- 
jxicity. 


from  tlic  bankers.     Arnold  r.  Ghi'une  IJank  (187(;),  1  C.  V.  D.  578  ; 
"Cf.  (Mmrk's  r.  Blackwoll  (1S77),2  C.  P.  I),  at  p.  157. 

19.  NotP  t'rtr  X'lOO.  X  "iru'cx  B.'s  siL'iiatiu'c  to  it  as  maker.  JJcfore 
the  note  matures  the  holder  finds  out  tliat  15. "s  signature  is  a  furi^erv 
and  threatens  to  prosecute  A.  In  order  to  prevent  this,  ){.  give>  tlio 
holder  a  memorandum,  whicdi  says,  "  I  liold  myself  resjionsiliio  tor 
tJie  note  for  £100,  hearinj:  my  sjirnature."  Tlie  ratilication  is  inviilid. 
]i.  is  not  lialile  on  the  note.  "  jirook  r.  Ho(d<  (i"i71),  L.  li.  C.  Ex.  S'J  ; 
Ex  parte  E  Iwards  (IsH).  2  Mon.  I).  cV  D.  2U  ;  and  cf.  Williams  c. 
Buyley  (18GG),  L.  U.  1  II.  L.  200,  at  p.  221. 

20.  A.  draws  a  hill  payahle  tt)  ('."s  order.  As  between  A.  and  C. 
the  consideralion  is  fraudulent.  X.  foro;es  C.'s  indurscmeiit,  and 
nejiiotiates  the  iiill  lo  I).,  who  takes  it  in  irood  faith.  D.  liuds  out 
that  C.'s  indorsement  has  been  forj;ed,  and  after  the  lull  is  due  he 
obtains  a  genuine  indorsement  from  C,  giving  him  half  the  value  of 
tlu'  bill.  I),  cannot  sue  A.  Esdaile  (-.  La  Xau/.e  (H:55),  1  Y.  A:  C. 
31)1. 

21.  B.'s  aoccptanee  to  a  bill  is  forged.  X  holder  who  takes  it 
hain't  Jidc  is  afterwards  informed  that  the  signature  is  not  B.'s, 
and  aci'ordingly  urites  to  en(;uire.  B.  writes  to  say  the  signature  is 
his.  B.  i<  liable  on  thi-;  acceptance.  Brook  i\  Hook,  L.  U.,  IJ  Ex.  100  ; 
llobarts  V.  Tucker,  IG  Q.  ]J.  577. 

22.  The  acceptor  ofa  lull  forges  ,\."s  name  thereon  as  drawer,  then 
•liscounts  it  with  a  iianiv.  Tlie  bill  is  (lishonore(l,  and  notice  sent  to 
A.  The  acceptor  gets  the  hill  renewed  for  a  smaller  sum,  paying  the 
ditlerence  in  cash  to  the  bank,  and  (Ui  the  renewal  again  ftu'ges  A.'s 
name  as  drawer.  The  renewed  bill  is  disli(uiored,  an  1  notice  sent  to 
A.  A.  iloes  not  rejiudiate  the  ti'ansaction  fiU'  tourleen  days.  He  is  iiot 
estopped  from  setting  up  that  his  signature  was  forged.  McKen/.ie  i". 
British  Linen  Co.  (ISHl),  G  App.  Cas.,  S2,  11.  L. 

23.  X.  forges  B.'s  acceptance.  B.  pM\  the  hoMer.  Afterwards  .\. 
again  forges  B's  acceptance  which,  unknown  to  B.,  gets  into  the  hands 
of  the  same  liohler.  B.  may  set  np  that  his  siL'iiature  was  forged. 
Morris  V.  Bethell  (IHG!);,  L.'  R  ,  5  C.  P. 47. 

2»"5.  A  signature  by  procuration  operates  as 
notice  that  the  agent  has  but  a  limited  authority 
to  sign,  and  the  principal  is  bound  by  such  signa- 
ture only,  if  the  agent  in  so  signing  was  acting 
within  the  actual  limits  of  his  authority. 

*2ii.  Where  a  pe.son  signs  a  bill  as  drawer, 
indorser  or  acceptor,  and  adds  words  to  his  sig- 
nature indicating  that  he  signs  for  or  on  behalf 
of  a  principal,  or  in  a  representative  character, 
he  is  not  personally  liable  thereon ;  but  the  mere 
addition  to  his  signature  of  words  describing  him 
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as  nn  agent,  or  as  filling  a   representative  cliarac- ^  26. 

ter,  does  not  exempt  hiin  from  personal  lia])ility  ; 

(2)  In  determining   whether  a  signature  on  a  Rule  for  .ic- 


bill  is  that  of  the  principal  or  that  of  the   agent  sigmit 


teriiiiniit  ion  of 


uie. 


1)V    whose 


hand 


it  is  written,    the    construction 


must  favorable  to  the  validity  of  the  instrument 
shidl  be  adopted. 


-c'ctidiis  IT,  'I'l 


.)  illKl 


:il. 


Aiicnls : — 


A 


iH'te  sijiiuM 


iUKl 


1)V  W. 


who  IS  not  a  partner  prima 


Jiirif,  in»]Mirts  tliut  H.  siirns  the  iiutc  for  the  linn  and  not  as  uwv  of  tlie 


ii'iii. 


Ddwling  V.  Kast\V(.od,  U.  C,  ;5  Q.  li.  37(i 


2.  M 


UTU'd  women  ami  ninio 


rs  niav  be  a^rents  for  others.     Tl 


ins,  if 


ii  iiiiiii  makes  a  note  pavalile  to  his  wife,  or  order,  lie  thereby  jiives 


V  aiitlinrilv    to   enddrst' It  a-<  aL^eiit,  and  her  eiK 


dors 


ee  \vi 


11 


nave 


ri::iit  In  recover  a^'aiiist  the  hii>liand,  the  maker  of  the  note.  Melver 
c.  Deiinison,  i;.  (.1  IS,  Q.  B.  {',[[>.  See  also  Cooper  r.  l^laeklock  and 
ick,5  A.  R.fjiS;") ;  Norris  r.  CoiKhm,  15  Q.  L.U.  181 ;  Johnstun 


U'Kli 


Bl 

c.  Seott, 


L.  N.  171.     See  sect 


ion 


22,  n.  I'Ja. 


;on. 


1-  llie 
IM'. 


A  note  payable  to  A.,"  or  to  his  wife  and  to  no  other    jier' 
>anie  as  if  made  payalile  to  A.  alone.     Moodie  r.  Jlowutt,  l'.  C. 


I,  Wliere  an  airent  indorses,  tlie  prineipal  cannot  be  held  liable 


on 


the  hill  a-  an  imlor 


rser  where  Ins  name  does  not    appear  in  any  sliape 


uiinii  it.     Ross  c.  Codd,  I'.  C,  7  Q.  n.CA. 
i").  A  L^eneral  power  of  attorney  to  an  a^rent  to  sii;;n 


bill,' 


notes,  etc. 


iimi  to  superintend,  maiiaj. 


and  direct  all  the  all'airs  of  the  or 


principal, 


inn 


Dill  >ei'  Tied 


I    a  ]iower  to   endor.~e.     Anldjo  c,    McDoiigall,  I!  ().  S.    l!)",). 


email,  >}  i 


111  an  action  on  a  bill  of  exehanire  expressed  to  be  accepted  per 


\ii'iii-iirt(H()ti 


b 


tlu'  defendant  s  clerk,  eNidence  was  u'ueii  ot    a  eon- 


vuMilion  with  the  defeiuianl,  in  which  he  staled  that  A-  oiijrht  to  pay 
il  lieeaiise  it  was  dnnvn  for  his  benelit.  !!•  Id  sntlicient  proof  to 
liiive  to  the  jnrv  of  a  recojiiiition  of  the  clerk's  authoritv  to  accejit. 
.Muvri>on  c.  Spiir'r,  N.  H.  H,  A.  2SS. 

Wlicn  (ificiitH  or  cfficers  are permtnalli/  li(tl>h': — 
The  following.'  ajrents  or  representatives  were  held  per 
fur  want  of  contract iiiir  in  the  name  of  their  iirinciiials  : 


liiih 


'1' 


-onallv  lia 


hU 


iH    the 


irsmjr  by    7nistake  m  Ins  own  name  wiien  intending    to  sign 
attorney  of  another.     Sevmonr  w.  WriL'ht.  .S   L.  C.    K.    I')4  : 


diiitt 


er  (• 


¥ 


irrow,  5  M.  S.  395 ;  S 


oweriev  r 


But 


cner, 


C.    M. 


;iiis. 


s.  s 


igning  "  pour  le  compte  de  "'  or''  on  account  of  B. ''  Newton  jj. 
All.ii.  2  ]{.  1).  L.  2!»,  ibid.  :i();  I  Bedarride,  521). 

!'.  Sinning  "  M.  C.  Bros  ,  Agts. "  Keid  r.  McChesnev,  V.  C,  8  C.  P. 
50;  Barllettr.  JIawley,  120  Mass.  !I2  ;  Bank  r.  Cook,  :i8  Ohio  412  ; 
W  iiliams  V.  ]{()iibins,  1(1  (Jray  77.  Qiarrf,  if  thi'  |)rineipal  be  disclosed 
ur  known.    Milliiian  c.  IjvIc,  21  La.  An.  144,  'J  Barb.  528:  Kathboii  c. 
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§  26,        Bndloiij:,    15  Jolins.  1  ;  Conroo  p.  Purt  Henry  Tmn  Co.,  12  Barli.   27. 

See  .-pc'(!iallv  Arinimi'c.  Gate.",  U.  C,  HC.  P.54S;  Anuilil  r.  Spra^no, 

M  Vt.  402  ;'l}i'(] ford  Ins.  Co.  v.  Covell,  8  Met.  444;  1  llamlolph,  179, 
822. 

10.   I)ni\vin;r  a  bill  "  J.  J.  Johti-oiKcoiiuiiissioner,  "  witlumt  staliii!' 


the 


naino  <» 


f   lii> 


corporation 


N    B.,4A.   5(;i  ;   Mellon  r.  Moore,  th 


Maine  im  ;  Sturdivant  r.  Hull,  59  iliid.  172  ;  Town  v.  Rice,  122  Mas>. 
07. 

11.  Tmlorsinjr  by  president  and  a  secretary  of  a  company  not  incor- 
piirated  at  the  time  (jf   indorsement.     Jaidine  v.  Rowley,  3  R.  &,  (r. 


244.     See  infra. 


M. 


11a.  In  signing  ar<  parLsh  judge.     Paillette  v.  Carr,  3  Mi^rtin  49G. 

12.  By  merely  naming  or  describing  the  ])rincii)al,  either  in  the 
body  (if  the  instrument  or  in  the  signature  after  the  name  or  sigiiature 
of  the  agent  or  (iflic'ial,  r.  //.,  "  We,  the  Triistees  of  the  Methoilist 
I<]pisc(ipal  Church  of  A.,  [iromise,"  and  signed  A.H.C  ;  or,  ''  I.,  J.  F., 
resident   of  the    Mechanics'    Insurance  Company,  promise,"  sigtieil 


J' 


F 


(ir, 


We,  the  Trustees  of  the  Presbyterian  Church,  prom 


i-e, 


Hiirned  merelv 


A.  B.  C,  t 


rustce.- 


Hype.s  V.  GrilHn,   S!)  111.  1:U 


icKan 


M 


1 /•.  Hve,   2  Mete.  47;    Fo^g  o.  Virgin,    1!)  Me.  ;552  ;    Barktr 


cchamcf 
15 


In  ,  Co.,  ■^  Wend.  '.t4  ;  M 


iCiv   /', 


Frevett,   20   Me.  4ii2; 


owei's  r.  \)\'\'Sii 


1»  111.  4',);} ;  Seaver  r.  Colburn,  10  Cush.  :V24  ;  1  lii 
dolph,  11)1.     Byles,  1  kh  ed.  H3.     See  infra,  n.  ;!(>.     See  also  notes. 


Ill- 


tl 


13.  Therefore,  where  money  is  lent  to  the  X.  Company,  a  note  for 


le 


amount   is  jfiveii    m  this    forn 


W 


e    promise    to  pay,  et  cat. 


yijined 


J.  B. 


} 


r   S  '  (  '^"'P*^t'5''"*  *'f  t'"^'  -^^  Company,  Limited. 


J.  T.,     Ml 


Tl 


maii'er, 


le  persons  wiio  sign  are  personally  liaiile  as  maKer 


Ih 


ibk 


Courthind 


V.  Sanders,  K;  L.  T.  N.  S.  502. ;  Diitton  r.  Marsji,  1,.  li.  (5  Q.  B. 
Gray  c.  Raper,  L.  R.  I  C.  P.  01)4  ;  Chalmers,  37  and  <>!). 


14.   [. 


iKewise  where  a  nil 


IS   drawn  upon  P.  C.  de    Latre,  Esq., 

presiileiit  Niagara  I)o(dv  and  Harbor  Comiiany,  Niagara,  C.  W. ;  ami 

■  Vccepted,  P.  C.  de  Liitri',    president  N.  H.  k, 


ted 


was  thus  accep 

1).   Co."     Held  that  de  Latre  was  per-onallv    liable.     l)ank  of  M( 

treal  r.  de  Latre,  U.  C.   Q.  B.  302.     See  also  lie 


w  /', 


Petet,  1  Ad.  k 


El.  1%;  Madden  v.  Cox,  5  A.  R.  473;  Brown  r.  Howlanil,().  R.,  !• 
C.  P.  I).  4s!;  Biiiih  of  Hamilton  r.  Harvev,  ibid.  055;  Tucker  Ml'.'- 
'airbanks,  !)■<  Mass.  101  ;  Brockwav  r.  Allen,  17  Wend.  40:  1 


o.  r 


C 

Randolph    101.     Hut    see  Walker  c.    Bank   of  the  State  of  N.  Y 


N.  Y.  5H2;  Mann  r. 
U.  C,  15  Q.  B.  400. 


Chandler,  l)   Mass.  335  ;  City   Bank  v.   Cheney, 


15.  G.,  being  the  secretary  of  an  insurance  company, gave  tlii> 


notp 


for  a  loss  : — "  £1000  currency. — Sixty  days  after  date  I  promise  to 
pay  to  the  order  of  W.  JCIOOO,  value  received  by  the  Ontario  Maiini' 
and  Fire  Insurance  Company,  payalile  at  the  Gore  Bank  in  Haiiiil 
ton."  Signed,  '"  C.lLjratio  Gates,  Secretary  0.  M.  and  F.  Company." 
Held,  tliat  he  was  personallv  liable  thereon.  Armour  v.  Gates,  {'.  C, 
8  C.  P.  548. 

IG.  "  !};S75.     To  the  Beaver  and  Toronto  Fire  Insurance  Company, 
Toronto,    November  0,    1^70.     Three   months   after  date  pay  to  tlio 


or( 
m 


lerof.lohn   Haizartv,  at  the   Ontario 


B 


ml 


here.  $S75,  being  pay- 


ent  in  full  of  his  claim  under  policy  No.  71,514,  for  loss  and  daniii'j 
by  lire  on  the   27th  of  October  last.     (Signed,;  A.  Squier,   Inspcc- 
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tor,"    Squier   i.i   persoiuiUy    liiibU'.     llugartv  v.   Sqiiier,    L'.  C,   42 
Q.  li.  Ui.J. 

17,  A  I'ill  i,«  addressed  to"  J.  J?.,frpneral  ajrent  of 'lie  X.  coiiipaiiy." 
He  iicccpls,"' Accepted  on  lielialt' of  the  Ciiinjiaiiy,  •! .  H."  J.l>.  is  per- 
suimlly  lialile  as    acceptor.     Herald  v.    Cotiiiale,  M  L.  T.  N.  S.  i*H'o. 

\f<.  Again,  accepting;  a  MI!  drawn  on  "M.  II.  Tavlor,  trea-iirer 
C  S,  Rv.  Co.jSt.Tlionias,"  in  the  name  of  "  M.H.  Taylor,  Tr,"'  Lang 
r.Taylur,   U.  C  ,  2ti  C.  P.  41(1. 

l!l.  hiUewise     the     acceptor    is  ])ersonally    liaMe   in  acce|)tin!Z   a 
'  ■"  '      ni  upon  "  V/.  A.  Geddes,  treasurer  of  tiie  Wolfe  Island  Kail- 
hy  writing,  "  Accepted,  W.  A.  (leddes,  treas. 


wiiv  iuii 


I   Canal   Ci 


\V,"I,  K.  &  C.   C 


am 


1  add 


ng  the  company      seal 


Fost 


er  (' 


Ced- 


,les,  U.  C,  14  Q.  15.  2;{1);  Dntton  r.  Marsji,  L.  R.,  (!  Q.  H.  IMW.  Hut 
see  Hood  f".  Ilallenheck,  7  tl  nn.  H(I'2  ;  PitTnan  r.  Kintiier,  5  Blackf. 
'25(1;  Aggo  r.  Nicholson,  25  L.  J.  E.k.  MS;  Means  y.  Swormsted  ; 
32  hid.  87.     See  sec.  DO. 

2(1.  A  hill  was  drawn  hy  "  W.  Lynn  Smart,  secretary  of  the  N.  & 
Ii.  IN.  Ky.  Co.,"  on  the  president  of  the  couifiany  :  "  To  George 
MacU'lh,  Esq.,  president,  Lomhui,  C.  \V.,"  and  the  hill  was  accep- 
1(4  iis  fullows  :  "  Accejited,  George  Macheth,  jiresideiit.  "  Held  tiiat 
ImiiIi  the  pl■e^ident  and  secretary  were  personally  iiahle,  the  cnmiiaiiy 

■esi- 


iL'' authorized  hy  its  chartei'  to  draw    iir  accept    hills  hy  its  pr 


|.('ii 


iK'iit,  iir 


vice  president,  counter-signed  hv  the   secretary.     Bank  of 
Muiitreal  r.  Smart,  U.  C,  10  C.  P.  15.        ' 

21.  A  company  wa.s  registered  hy  the  title  of  "  Tlie  South  Shields 
"Suit  Water  Haths  Company  (Limited),''  The  plaintitVs  drew  the 
fiilKiwiiig  hill  of  exchange  :  ''Six  months  after  date  )iay  to  our  order 
''the  sum  of  Jt!125  for  value  received.  Salt  Water  Hath  Company 
"  (hiniited),  South  Shields,"  which  was  acce])ted  as  follows  :  "  Accep- 
"  led  I  avahle  Messi's.  Hodgkin,  Harnett  A:  Co.'s  Bank,  So.  Shields.  ,1. 
"P,  W.;  Cliairman,  T.  S.  H.  ct  .1.  S.  P.,  Directors,  South  Shields  Salt 
''Water  Hatlis  Co."  An  action  having  heen  hrought  upon  the  hill  hy 
the  phiintilfs  against  the  chairman  and  directors,  Held,  that  the  two 
viiniitions  from  the  proper  designation  of  the  company  were  suflicient 
tu  hriiig  the  defendaiit.s  within  the  jirovisions  of  .«.  42  of  the  Compa- 
nies Act,  IS()2.  the  intention  of  which  was  to  insure  extreme  strict- 
ness ill  regard  to  the  use  of  the  registered  name  of  the  ciniipany,  not 
only  in  enforcing  the  n.«e  of  the  word  "  Limited,"  hut  in  all  other 
it'.-pects,  and  that  the  ))laintitis  were  entitled  to  judginent.  Atkins  v. 
Wardle,  58  L.  .1.  Q.  B.  377  ;  01  L.  T.  23.  Sect.  'l7,  p .  3,  sect.  23,  and 
.■\]ilifiidix.     See  notes. 

22,  Qiio're  as  to  hill.s  signed  hy  otHcers  hut  made  on  paper  stamped, 


iir  otherwise  mai 
paiiv's  olhce.     Mechai 


\ '     1(111  »^i^ii;ii\. 

ked,with  tl 


Ciih'l 


lie 


B 


we  I 


(•.National  .Mohawk  V 


e  connianv's  name,  or  dated  at  the  com- 

an1c  of  Columhia,  5  Wheat.  32(!  ; 

Hank,  (!4  Harh.  333:   Van  Lee- 


uik  (• 


"( 


iillev 


an  ('.  First  National  Hank  (jf  Kini^ston, 


■)4  N.  Y.  ('.71;  0  L 


an^ 


Carpenter  r.  Fansworth,  !0G  Ma^s,  5(11  ;  Hitchcock  v.  Buchanan,  15 
Uttd.  41(i.  See  "  The  Bank  Act"  Ca.  53  Vict.,  cli.  31,  ss.  58,  5'J. 

Exeriiiors,  IVitsfecs ; — 

2.'i.  All  executor,  or  the  agent  of  an  executor,  is  jjcrsoiially  liahleon 
noL'otiahie  instruments,  unless  he  clearly  describes  himself  as  .such, 
and  i^dulv  authorized  to  do  .so.  Gore  Batik  v.  Crotdcs,  V.  C,  2()  Q.  B. 


2;^;('liihls  r  Moi 


iiii> 


2  B.it  B.  4(10  ;  Serle  v.  Waterworth,  4  iM.  it  W. 


'J;  Liverpofd  Hank  r.  Walker,  4  De  G.  &  .1.  24;  Peterr.  Beverly,  10. 
Pet.  532  J  llu.s,sell  c.  Carle,  2  Louis.  188  ;  Bank  of  Louisiana  d,  Dejeaii, 


§  26. 


i  i 


I  \ 
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i^  26.  12  ii()biiis_iii  IG  ;  (Jillot  i\  liiichiil,  !l  i.l.  'JTO  ;  Fluuer  r.  Swift,  T)  Miir- 
tin  N.  S.  5;U).  And  tlie  holtlrr  is  not  l«iunil  t(i  wiiil  lur  payiiicut  in 
till' unliniirv  cuiirsc  of  ailiiiinisti'iition,  for  instance  foran  in\  ontni'v. 
llostre.s  c.  I'etruvie,  1  iioliiiisun,  il'.)  ;  Hylcs,  Utii  v<l  (I.'). 

21.  "  Tlu'  trustoes  to  tliei'statc  of  C.  D  Edwunls,"  iindiT  a  ihnluf 
CoMiiiosilidii  wliicli  L'uvc  tilt  111  111)  iidwcr  to  lii'aw  or  acci'iit  liills,  are 
ju'i'soiially  liiilile.     Areliilialii  r.  Uvuvvn,  21  \j.  V.  J.  S"). 

25.  Signinj^  "  cxooutrix  and  cxcL-iitois  of  K.  \i.  1'.,  dcci'ii^o  !,'  rcn- 
dera  tlio  niuUors  personally  liaiiie.  Kerr  r.  Parson-^,  I'.  C,  11  C.  P. 
513.     See  notes. 

20.  Plaintiff  sued  on  a  proinissoi-y  note  made  payaMe  t(.)  N.  M  ,  nr 
order,  aiul,  after  his  decease,  indorsed  to  plaintitT  by  one  of  X.  M's 
e.xecutors,  and  not  by  all  of  them.  Held,  that  the  indorsement  was 
siitJicient.  Almon  l\  Cock,  2  Thorn.  2l).j.  In  Quebec  .-ee  Civil  Code, 
art  !ii;{. 

27.  D.,  the  holder  of  a  bill  payable  to  his  oi-der,  dies.  X.,  his  exo" 
cutor,  indorses  the  bill  away,  siunini;  the  indorsemeiit,  '"  .1.  X.,  (  xc" 
cutor  otD."  X.  is  personally  liable  on  this  indoi'seinent,  iiiilc><  h^' 
adds  some  such  words  as  "  without  recourse  against  me  pi'r^onallv,' 
Chillis  r.  Monins,  2  Hrod.  k  H.  -HIO. 

28.  The  widow  of  an  indorsee  <leceased  intestate,  who  is  notailiniii- 
isteriiiir  the  estate,  cannot  indorse  the  note  even  to  p;iy  funei'ul 
exfienses  and  other  debts  of  the  indorsee,  Gerow  /'.  Holt,  21  X.  B. 
K.  412. 

W/ien  arjents  and  officers  urc  imf  pcrsoiKtUi/  liith/i- : — • 

The  (liient  lias  been  held  not  to  be  personally  I'esponsilile  in  the 
following  cases  :  — 

29.  When  acting  within  the  scope  of  his  power  of  attorney  and  con- 
tracting in  the  name  of  his  principal.  Ethier  r.  Thomas,  15  Ij.  C.  J. 
225  ;  Joseph  r.  llutton,  U  L.  C,  U,  21)1), 

30.  But  the  airent  must  remain  within  the  purposes  of  his  jirocnra- 
tion.     Gore  Baiik  l\  Crooks,  V.  C,  2(i  Q.  B.  251. 

31.  Tiie  authority  of  an  agent  specially  authurizeil  ti;  draw  a  bill  of 
exchange  for  a  particular  purpose  ceases  on  the  acceptance,  and  if 
the  drawer  is  discharged  by  want  of  notice  of  dishonor,  the  agent 
caniKjt,  without  further  express  authority,  revive  the  lial)ility  by 
agfeeinix  to  waive  the  leiral  discharge.  McGhie  v.  Gilbert,  X'^,  1>.,  1 
A,  2;!5.' 

32.  Authority  will  be  presume(l,  when  the  agent  is  in  the  habit  of 
Riszniiii;  to  the  kiiowledue  oftlie  jirincipiil.  Lee  c.  McDonald,  0  0.  S. 
130. 

33.  A  com])any  was  authorizeil  to  make  notes  by  and  thi'ough  its 


pr 


esn 


lent  aclinir 


uiion  a  resolution  of  the  director.- 


hrectors  hail 


not  bei'ii  appointed  as  reipiired  by  the  idiarter.  Held,  that  authority 
would  be  presumed,  and  that  the  note  so  signed  by  the  president  was 
good  in  thehandsof  a  holder  in  L'ood  faith  who  had  given  value  totliP 
comiianv.   Currier  r.  Ottawa  Gas  Co  ,  U.  C,  IH  C.   P.  202.     Sei 


also 


corporation  i 


)f  Grantham  v.  Couture,  24  L.  C.  J.  105,  2  L.  N.  350. 


34.   The  president  and   secretary   of  an  incorporated  club  are   m^t 


per 


nallv  liable  for  the  notes    thev    have  siirned  in  the  name  of   the 


club,  altliou'.xh  the  latter  was    not  authorized    bv  its  charter  to    issue 


uote.~ 


Bank  of  Ottawa  r.  Harrington,  U.  C,  2S  C.  P.  488. 
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?'  \n  an  action  .irrainst  clcfondant  as  acroptor  on  the  followinir  l)ill  §  26. 
(-ifcxrlianj^c:  "  ijiSOil,  Montreal,  Fi'h.  I'J,  iSd'.l.  Two  months 'after  — '-- — ^  — 
(l;Ue  iJiiy  to  the  order  of  myself  at  the  Jaeques  Cartier  Bank  in 
Montreal,  eijzht  hundred  dollars,  value  received,  and  eharjre  the 
siiiiif  to  account  of  E.  Ill  Gilhert — James  (ilas<,  secretary  Rid  ard- 
siiii  (iold  Mining  Comjiaiiy,  JU'lleville,  Ontario.  "  Jield,  on 
ilfiiiurrer,  not  to  he  the  acceptance  of  defendant,  and  that  lie  was  not 
licrsdiially  lial.le.  Robertson  r.  (ilass,  V.  C,  20  C.  P.  25(1.  See  also 
("orpiM'iillon  of  Toronto  i\  McBride,  LI.  C  ,  2'J  Q.  li.  4S;  Merritt  v. 
Maxwell,  r.C,  It  Q.  B.  500. 

;{(i.  A  tiill  is  addressed  to  the  "  B.  Coniitany,  Limited."  Two  of 
the  directors  accept  it,  signing,  "J.  S.  and  11.  T.,  dire(!tors  of  the 
15.  ('(J.,  Limited."  This  is  an  acceptance  bv  the  companv.  O'Kell 
r.  Charlo,  U  L.  T.  N.  S.  8'>2.  See  supra,  n.*  12  and  following. 

'M.  Money  is  lent  to  the  X.  Railway  Comi)any.  A  note  for  the 
ainount  is  given  in  tliis  form,  "  I  promise  to  jiay,  et  cef.  "  (signed) 
••Fur  the  X.  Railway  Co.  ,T.  B.,  Secretary.  "  J.  B.  is  not  i)er- 
Miiiallv  liable.  Alexander  r.  Sizen,  L.  R.,  4  Ex.  102.  But  see  Grav 
r.  Jiaper,  L.  R.,1  C.  P.  (j!»4. 

,'iS.  A  promise  to  pay  in  the  full  and  true  name  of  the  principal  bind.s 
till'  latter  only  ;  r.  ;/.,  "  The  Newport  Manufacturing  Company 
proniises,  ''  etc,  is  the  note  of  the  corporation,  and  does  not  I'endei' the 
UL'eiit  or  oflicer  jiei'sonally  ri'sponsible,  although  he  has  .^igneil  merely 
a-  '•aiicnt  "  or  "  treasurer"  or  "•  trustee  "  or  "  president."  .lefts  c. 
York.t  Cush.  371 ;  10  ibid.  :?!»2  ;  Commerciiil  Bardv  r.  Newport  Mfg. 
Co..  1  I!.  Mon.  i;5;  Moor  c  Wil.son,  2(1  N.  H.  8:i2  ;  Whitney  v.  Stow, 
111  Ma-s.  .'{OS;  Armstrong  v.  Kirkpatrick,  71)  Lid,  527;  Johnson 
SrIiiMil  Township  c.  Citizens  Bank,  <S1  Iml.  515,  See  supra,  nn.  2S,  12 
tu  2.".. 

il'.i.  A  |)ublic  otiicer  of  any  State  or  municipal  department,  signing 
in  his  public  capacity  to  the  knowledge  of  the  other  contracting 
jiarty,  is  not  personally  liable,  although  he  does  not  give  his  odicial 
ilesic^nation.  Muclieth  c.  Haldimand,  I  T.  R.  172;  Myrtle  i\  Beaver, 
EuM  l.lj;  Allen  /•.  Woldgrave,  2  Moore  G27  ;  1  Randolph,  §  1^2. 

Agencies  arc  created  either  by  express  or  implied  authority.  Agents. 
^crllal  autliority  to    sign   a   couiuiereial  pajier   lor  aiiotlier  is 
sufficient ;  but   it'  a  written  authority  be  given,  the  terms  of  the 
auciiey  are  governed  by  the  written  authority. 

Xo  authority  will  be  implied  from  an  t'xpress  autliority,  un- 
less it  is  absolutely  necessary  to  the  exercise  of  the  expri'ss 
autliiirity. 

Autliority  to  execute  and  negotiate  bills  and  notes  in  the 
name  of  the  principal  will  be  implied  from  the  appointment  to  a 
particular  clerkship  or  office,  where  the  customary  duties  are  to 
I'xceut.!  and  negotiate  bills  in  the  name  of  the  principal. 

Where  a  principal  has  repeatedly  recognized  ov  ratified  the 
ai't  (if  the  agent  by  payment  of  bills  or  notes,  or  in  any  other 
way,  an  implied  authority  will  be  presumed,  or,  at  least,  the 
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principal  will  bu  estopped  in  the  future  from  denying  the  author- 
ity of  the  agent. 

Special  instructions  limiting  the  autliority  of  the  agent  will 
not  avail  as  against  third  persons  dealing  with  him  in  good  faith 
and  without  notice. 

Where  the  agent  signs  "  per  procuration,  "  notice  is  given  to 
all  subsequent  holders  that  the  agent  is  acting  under  sp.icial  or 
written  instructions,  and  the  holder  who  fails  to  make  prdpiT 
inquiries,  in  order  to  ascertain  the  extent  of  his  powers,  acts  at 
his  peril.   Attwood  v.  Mannings,  7  B.  &  Ad.  114;   Clialmers,  G8, 

Tiedeman,  §  82,  says: — ''  If  an  agent  is  authorized  to  make 
notes,  or  draw  and  accept  bills  of  exchange,  or  indorse  comniir- 
cial  paper  gonerally,  in  the  iiamj  of  his  principal,  it  is  presumoil 
that  he  can  only  do  these  things  in  behalf  of  his  principal's 
interests  ;  and  if  he  should  apply  these  notes  and  bills  to  his  own 
use,  with  the  knowledge  of  the  payees  and  indorsees,  the  notjs 
and  bills  will  lie  void,  and  cannot  be  enforced  against  the  princi- 
pal. Nor  can  an  agent,  having  the  authority  to  sign  his  prin- 
cipal's name  to  comm-rcial  pap,;r,  ex  'rcise  his  power  for  the 
accommodation  of  a  third  person,  unless  he  is  expressly  authorized 
to  do  so,  or  unless  by  pr^ivious  aeciuiescence  in  such  transactions 
the  principal  is  estopped  from  denying  tlie  want  of  authority  ot'his 
agent,  'i'he  fact,  tiiat  the  paper  was  issued  by  the  agent  with- 
out authority,  for  the  accommodation  of  himself  or  of  a  tliiril 
person,  will  not  avuid  the  paper  in  the  hAmh  o'^  a,  bona  Jide 
holder.  But  if  an  agent  should  in  his  own  name  draw  a  bill 
on  his  principal,  and  indorse  it  in  his  principal's  name  "  per 
agent,"  it  would  be  notice  to  all  parties,  into  whose  hands  the 
bill  may  come,  that  it  is  an  acommodation  pap^r,  and  therefore 
not  binding  upon  the  principal,  unless  expressly  authorized." 

But  how  is  an  agent  to  sign  in  order  to  avoid  personal  res- 
ponsibility, and  bind  the  principal  ?  From  the  variety  of  deci- 
sions quoted  above,  under  section  2G,  it  would  seem  almost  a  puz- 
zle. It  is  indeed  often  difficult  to  determine  when  a  signature 
is  the  signature  of  the  principal  by  an  agent,  or  the  signature  of 
an  agent  naming  or  describing  a  principal.  In  signing,  great  care 
should  therefore  be  observed  by  the  agent  to  avoid  words  merely 
describing  him  as  an  agent  or  as  filling  a  representative  position; 
otherwise  under  numerous  decisions  sanctioned  by  section  26  ot 
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tlu'  Act,  lio  would  bo  personally  lial)lo.  Ho  .should  sign  for  and 
oil  bi'liaU'  of  his  pi'inoij)al,  or  in  a  rtprortontativc  character,  or,  as 
Loni  KiUiihorouiiii  i^ays,  he  should  subscribe  the  bill  "  for  anotluT 
or  hy  procuration  of  another,"  which  are  words  of  exelus.on. 
Unless  he  says  plairdy,  "  I  am  the  m  -re  scribi',"  he  is  liabls). 
The  truly  correct  torm  of  signature  is  "  A.  by  B."  or  "  per 
pro,   H." 

It  is  now  very  generally  admitted  that  it  is  sufficient  to  sign 
"B.  for  A."  or  "  for  A.B."  ; 

"  A.  by  B.,  agent  or  cashier,"  etc.,  as  the  case  may  be.     Sec 
Clialmers,  68  ;    I  icdeman,  §  85. 

Too  much  precision  cannot  he  observt'd   in   writing  out  the 
nuuir  (if  the  principal  without  any  abbreviation,  especially  in  tlie 
case  of  a  corporation,  although  a  missjK'lling  may  be  corrected  as  in 
onllimry  cases.     See  sections  It,   7,  2ii  and  ii2.     By  section  71) 
of  tile  Canada  Comjianies  Act,  c.  119,  the  signature  of  a  com- 
pany,   incorporated    by    letters    patent,    must    be    the    name 
of  the  company,  followed  by  the  word  "  limit.id  "  ;  otherwise  the 
manager  and   directors  will   be  personally  responsible  for   the 
amount    of  the  bill,   and  be  further  liable  to  heavy  penalties. 
By  section   70,   bills,   notes  and   cheques  must  be  signed  in  the 
nauu"  of  the   company,    by  its  agents  or  officers  in  the  ordinary 
(.'xerrise  of  their  jiowers  eonfirred  upon  them  under  the  by  laws  of 
the  company  ;  otherwise  tlie  company  is  not  liable,  and  the  agent 
or  (lilicr  is  personally  responsible.     See  also  Companies  Clauses 
Act,   c.    lis,  §§  35  and  31).     The  seal  of  a  corporation  is  equi- 
vali  lit  t'-  a  signature.     Sect.  90  of  the  Bills  of  Exchange  Act. 

Wiien  a  jier.son  is  under  obligation  to  indorse  a  bill  in  a  repre- 
f-entative  capacity,  v.  g.,  as  executor,  trustee,  liquidator,  etc.,  it 
i!<  prudent  and  perhajis  necessary  to  use  such  words  as  to  nega- 
tive personal  liability.     Sect.  31. 

Bills  or  notes  of  a  bank  must  be  signed  by  the  president,  vice- 
president,  cashier  or  other  ])erson  appointed  by  the  directors. 
Bank  Act,  s.  58.  The  directors  may,  however,  from  time  to 
time,  authorize  or  depute  any  casiiier,  assistant  cashier  or 
officer  oi'  the  bank,  or  any  director  other  than  the  president  or 
vice-president,  or  any  cashier,  manager  or  local  director  of  any 
braiicii  or  office  of  discount  and  deposit  of  the  bank,  to  sign  the 
not.s  of  I  he  bank  intended  ibr  circulation. 


§  26 
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S(>ction  59  says: — "  All  bank  notes  and  bills  of  the  banlcwlicre- 
on  the  name  of  any  person  intrusted  or  authorized  to  si<'n  such 
notes  or  bills  on   bi-lialf  of  the  bank  is  impressed  by  luacliiuery 
provided  for  that  i)urp()se,  by  or  with  the  authority  of  the  bank 
shall  be  good  and  valid   to   all  intents  and  purposes  as  if  such 
notes  and  bills  had  been  subscribed  in  the  proper  handwritiiiii;  of 
the  person   intrusted   or  authorized  by   the  bank  to  si<in   the 
same  respectively,    and  shall  be  bank  notes  and  bills  within  the 
meaning  of  all  laws  and  statutes  whatever,  and  may  bo  described 
as  bunk  notes  or  bills   in   all  indietiUc'nts  and  civil  or  criminal 
proceedings  whatsoever ;  provided  always,  that  at  least  one  signa- 
ture to  each   note  or  bill  must  be  in  the  actual  handwriting  of 
a  person  authorized  to  sign  such  note  or  bill." 


27. 


Consideration. 


79 


§27. 


The  Consideration  for  a  Bill. 


27.   Valuable  consideration   for  a  bill   may   be  vnhmMo 

.        ,      11  consideration  ; 

constituted  by  : —  how  constitut- 

[(()    Any  consideration   siifTLcieiit  to  support  a'''^' 
simple  contract ; 

{}))  An  antecedent  debt  or  liability  ;  such  a 
debt  or  liability  is  deemed  valuable  consideration, 
whether  the  bill  is  payable  on  demand  or  at  a 
future  time ; 

(2)  Where  value  has  at  any  time  been  given  for  ^in.n  hoMer 
a  bill,  the   holder  is  deemed  to  be  a  holder  for  iil;'*^'"  *''"" 
value  as    regards  the  acceptor  and  all  parties  to 
the   bill  who  became  parties  prior  to  such  time  ; 

(o)  Where  the  holder  of  a  bill  has  a  lien  on  it,  as  to  Uen. 
arising;  either  from  contract  or  by  implication  of 
law,  he  is  deemed  to  be  a  holder  for  value  to  the 
extent  of  the  sum  for  which  he  has  a  lien. 

See  sectiims  2!),  lU),  iiS,  '),'!  ami  iiotos  uniler  section  MS. 
Viiilidl  J'ailKve  of  consideration  : — 

1,  A  jiiii'tiiil  t'liilure  of  con<i(k'riition  lia*  hwn  held  to  be  no  defence 
iii  sc\i;;il  Canadian  cast's.  Tiii'  reniedv  was  liv  oross-aetion.  Spelman 
c.  Rnl,id'.u.v,l  it.  C.  241  ;  Hal!  r.  Coleman,;}  (3.  S.  ;5!l  ;  Dalton  c  Lake, 
4  0.  S.  1.");  Dixon  V.  Panl,  4  0,  S.  :!27  ;  Thompson  v.  Farr,  U.  C.,G  Q. 
B.  MST  ;  II  ill  v.  Ryan,  U.  C,  1  Q.  B.  445  ;  Henderson  v.  Colter,  U.  C, 
I")  Q.  15.  ,')4o  ;  Georgian  Bav  Lumber  Co.  r.  Tliompson,  U.  C,  H5  Q. 
H.  114;  I'.rown  v.  Garrett,  V\  C,  5  Q.  B.  42:5;  Kilrov  i\  Simkins,  U. 
('.,2(1  C.P.  2.^1  ;  0:-serr.  Monrtenv,  r.C.,!)  Q.  B.  2S2  ;  Coher  r.  Lee, 
r.C.  .''.  C.  P.  201  ;  Walker  r.  DouLdass,  U.  C  ;  2  Q.  B.  ',» ;  WJiitman 
r.  Parker,  C.  R.  k  G.  Uro  ;  C  L.  T.  44S  ;  iJnmdige  r.  Delanv,  2  X.  S. 
I).  (12;  Hill  r.  McLeod,  5  R.  k  G.  2.j0  ;  Clarke  r.  Ash,  ;i  Kerr  211; 
Hnvideaf  c.  Cook,  2  Wheaton  13;  Rigiiter  v.  Aleman,  4  Robinson, 
soc.  4,5. 

2.  Tiie  rule  seems  to  be  now  well  settled  as  veil  in  Canada  as  in  Eng- 
liuiil  and  the  United  States,  that  a  partial  failure  of  consideration  is  a 


I.i 
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§  27.       good  ilcfi'iico  pro  tanfo  iijiaiii-'t  lui  iimiu'iliato  party,  wlu-ii  tlii'  failure  is 

* t'oi' ail  a-ccrtaiiH'il  ami  li(|uiilati'i|  ainuiiiit.   HiitIkt   c  Morttui,  7  A.  li. 

lit  ;  ()"|)..ii(.linc  r.  Swam,  I  Ma.    U.    JTC;   Kclln^iL'  r.  Wvalt,  H.  ('..  1 
Q.  M.  II.");  Star  Kidiii'v  I'ail  ("o.  i\  (Jrvi'iiwiM.d,  '()]  R.,  aQ.  H.  I).  'Js ; 
('  r.  Jarvis,  I'.C",  (I  Q.  ]{.  ;{j.!» ;  O'Mricii  /•.  Ficlit,  l'.  I'.,  Is  g.  H. 


K 


cniii 


211  ;  .M(;(Jrf;:(.r  r.  Misliop,  14  0.  li.  7;  V\Awr  r.  ArciidiaM,  2  N.  S.  D. 
2;)Si  Siiiitli  r.McKa.'iircn,;!  N.  S.  I ).;{,•)  and  279  ;  Siralliv  i\  Xirhol-, 
U  C,  1  Q.  ».  ;{2i  Hxpartc  N^wtiai,  1(1  Cli.  D.  ,{:!();  DaVncll  r.  \Vi|. 
liaiiis,  2  Stark  Uiil  ;  A,-ra  ii.iiik  r.  I.ci^iiton,  L.  K,  2  Iv\.  (if;  Ciriin'l 
r.   Ilicki's,  2  ('r.  it  M.  21  1 ;   l'':iriis\vortli   i\  (larrard,   1    ('aiii|)l(.    :!S; 


11 


irriiiL'toii    i\  StratliiM 


I 


ick. 


•»I0;  Mixer  r.  Clmrii,  II  M; 


Spaliliiij;  r.  Vaiiderconk,  2  Wend.  I.'U  ;  Hvriio  *).  (Jrav-^uii,  15  An.  I 


Sandiilw  r.  Sander.-un,  21  An.  757,  771  ;  Tissut    ( 


\\ 


)\\W>*. 


18 


liOlllS. 


2!);   BilliiiLr    ('.  S.mtiu'o,  1(1   K.    L.  it   10.   li- ;i7  ;   Gin.uard,  Lettnw  Jt 
Change,  70. 

Total  failure  <>/' coiisidrnifiini  : — 


:{.   A 


mere  mural 


oliliiiaiiiin  i\i>on   not  constitntc  value.     Baker  r. 


Read,  1  N.  S.  1).  l',)'J;    Sonthall  r.  HiiTg,  II  C.  J}.  IHl. 

4.  Kiiluro    serviecs    to  lie  rendered  liv  an    attornev-atdaw    are 


Piitlieient  ('((ii-ideiiitiiiii. 


\l 


IIU) 


iliert-^on  r 


II 


Diie  (' 


Cai 


1 1  w  e 


a  retainer  wonlil  he  van 


I  h 


i:.  C.,21  C    I'.  241.     ](  -^ 


Caldwell,  V.  C,  ;U    Q.  H.  4(1^ 


eems  that  a  note  given  a.'? 


See 


Tied 


email,  s 


§  17: 


Uandulj 


m,i 


§  4,> 


5.   A  Vdluntarv  'j:il"t  or  gratuilv,  or  ihnidlio  ninrtis  cauxn,  is  not  val 


aide  consideration.    J'homas  ii. 


M. 


1  II 


llll.aS.-^ 


MeC 


arr  )li  r 


.  Re 


doll,  N.  B.,4  A.  2(il  ;  llill  /•.  Wilson,  L.  R.,8  Cii.  s;)J;  lloliid.n 
Atkinson,  5  D.  it  C  "'lU  ;  Millies  c.  Dawson,  o  Kxeh  !)  is ;  Tat( 
Hilbert,   4  Uro.  U.  C.  2.s(i ;   Harrieie  r.  Gladding,  17  Louis.  144. 


1. 


(1.  Rut  in  Qiiehee  it  has  heen 


:l>t    lllne: 


of   tiie  donor,  and   deli\('ied 


tliat  (dieiines  signcl  during   (ho 


as  [larting  gift- 


were 


valid,  and  could  he  recovered  after  his  death  out  of  his  e-tate.  Colville 
V.   Flana''aii,   8  L.  ('.,1.22;-);    14  L.  C.  R.   ;!28.    See   ah 


'  over  V. 


ns 


Kiclier,  P.  C,  5  App.  (Jas.  4(il  ;  5  R.  L.  'iDl.     In  Vvanwjwns'of/i 
or    services    rendered,   or  a  donation   iitlcr  rims  or  i/iartis   caii.sa   are 


valiiaiile  coii-ideratioii.     Cass.  l;{  Vent.  An.  XII 


12th  IK 


1815,  25tli   .laiiiiiirv,  ls:!2,    2lst  August,   ls;i7  ;   .1.    P.    .'{7,  2,   2ls. 
Likewise  in  Louisiana,  liurke  c  Rishup,  27  An.  4(i.") ;  Tiedeiiian,§  UiU. 

7.  In  England  the  contrary  has  been  held  in  Hewitt  r.  Kave,  L.R.,  6 
E(j.  11»8;  Beak  r.  Peak,  L.'  11.,  l.'i  Kq.,  48'.);  Jones  r.  Lock,  L.  li.,  1 
Ch.  2'«,  where  it  was  decided  that  the  cheque  although  valid  as  a 
donatio  iiiortin  causa,  imist   he  jireseiited  for  payment  I ly  theduiiee 


het 


ore 


thed 


rawer  s  i 


leath.   Put  in  astill  more  recent  case  the  doet 


nne 


laid  down  in  Colvil 


e  r 


Flaiiiiiiiiii  was  iiiaintained.     Promlev  i\  Pnii 


ton  (lisOa),  L.  R,,  (i  Va\.  'IT'}.     Py  section  74,  sub-sect.  {!»),  thecliei| 


lie 


should  lie  jiresenled  before  the  drawer's  death.      Py 


les, 


14th 


201' 


8.  In  England  the  holder  of  a  bill  inav  validly  transfer  the  same  1 


way  of  gift  in  contemplation  of  deatli  ;  but  his  estate  will  not  be  lia 


J  lie 


as  indorser,  except  to  an  indorsee  for  value  and  without  notice. 


M 


iller 


V.  Miller,  3  P.  Wins.  ;{5(i  ;  Veal  r.  Veal,  27  Peav.MU:}  ;  Austin  v.  Mead, 
15  Ch.  I).  CSl  ;  Tate  r.  Hilbert,  4  Pro.  C.  C.  2.«(;  ;  Ilollidav  ;,',  Atkin- 
pon,  5  P.  &  C.  50,! ;  Rolls  r.  Pearce,5  Ch.  D.  730  ;  Williams  on  Execu- 
tors, 7th  ed.  778-780. 

1).  When  A.&  R  make  their  joint  note  on  demand  to  plairititfs.  ami 
at  their  iHHpiestjfjr  ailebt  due  by  P.,  there  being  no  extension  of  time; 
Held,  that  there  IS  no  consideration.    Merchants   Bank,  8  P.  li.  11". 


\\.  h.  k,  'I  Q.  H.  2t);<;   Ciiss.  illst.M'iiv,  iHdl,  .1.  ]'.  IsiM,  (ID'J.  See  also 
Jni<sels,2;{rtl. Inly,  1817;  Paris,  KJtli  Fchnuiry,  1817,  J.  P.    47,    1, 

tju'  valiio  recoivi'd  was    coritiiiLrt'iit    "  upnn    no   (;laim 


1  \v(.'iv  siilisecjiic'iitly  revcinlicatfii,  Held 
M.     Gariisloy  v.  Chapmaii,  13  L.  C.  li* 


CONSIDKUA-TION. 

Cniitra  if  lime  lit'  ^'ivoii.     Motliitt  r.  Diiplissav,   1  Ilan.  21  ;    Rvaii  v. 
Mcivrrrall,  I'j  O.  II.  KiO.     Sir  iiilVa,  ii.  10. 

1(1.  Mat  ill  Ciurie  v.  Misa,  Ii.  U.,  10  lOx.  Uhi,  1  App.  Cas.  S.'il,  it 
wii-  (K'ciilnl  ill  187."),  ami  has  since  liccii  Odiisiilcrod  as  a  scttlcil  riilu  o'" 
|;uv,  that  an  aiitoci'ilciit  ilcliUMHi-^litnU's  a  siillicicril  cuiisiJeiatiini  for  a 
lull  wiictlici'  payable  till  (k'niaml  or  iuf'uliini.  Si'trli-il  liy  section  27, 
Hill  .-ec.(/0. 

11,  Wlioro  a  note  was  jriven  (o  a  new  linn  in  satisfaction  of  a  guar- 
aiili'i-  jlivc'ii  to  the  ((111  tirni  (ilissolveii)  for  advances  made  by  tiiein, 
Ih'iil,  iiu  cunsideratiun.  ileiiaiilt  c.  Tlioiiia-',  I  11.  L.  70l».  Contra 
uniler  section  27,  sub.  sect.  {!>).     See  infra,  ii.  21. 

12.  liiUewi^e  where  a  note  was  jriven  to  piirtdia-'e  stock  which  was 
nevi'r  purcha-ed.     Perrv  r.  Rodden,  o  R   li.-177;  Cridifordr.  Milliner, 

M.  L.  R., "■'•■     ''^         

B 

\:\.  Wh.'ii 

ln'iiigiiiade  to  the  loj^<,  ''  which 
that  there  was  no  consideration 

•m. 

14.  Likewise,  where  a  bill  is  given  for  a  delit  repre.-^ented  to  be  due, 
liiii  nut  really  due.    Soiithall  v.  Rigg,  11  C.  B.  481. 

1.").  Or  when  a  void  note  is  given  up.  Cowanl  c.  Hiiglies,  1  K.  & 
J.  4i;i.     See  also  Mather  c.  Marchstone,  18  C.  \^.  27;i. 

Id.  A  deed  of  land  was  male  by  a  farmer  to  one  of  his  sons,  who, 
at  the  father's  reipiest,  gave  his  promissoiy  note  to  his  father  pay- 
111  lie  to  his  other  brothers  respectively,  the  arrangeinent  being  made 
fur  the  purpose  of  distributing  the  estate  of  the  father  without  a  will. 
Tlie  notes  were  lodgeel  by  the  father  with  aiiotiier  person.  Held, 
that  the  payees  could  not  recover  on  the  notes,  for  want  of 
cuiisideration  moving  from  them  to  the  maker.  Forsyth  c.  For.<ytii,  I 
K.  it  G-ii'^O.     Qaa're  iin  ler  section  27  (2).     See  su]  "a,  n.  11. 

17.  A  note  given  to  the  assignee  of  C.  by  C's  wife  for  debt  due 
hv  lier  to  C,  before  marriaiie,  is  invalid  for  want  of  consideration.  Mc- 
Daiiiel  r.  McMillan,  2  R.  k  G.  405. 

is.  Tiie  notes  sued  on  were  given  in  renewal  of  a  previous  note 
wliii'i  was  given  in  onsideration  of  plaintiff  retiring  a  bill  of  exchange 
oil  which  the  defi'iidaiit  was  liable  as  drawer.  Held,  that  if  tlie 
plaiiitill- could  not  recoveron  the  notes,  they  could  recoveron  the  count 
fur  iiiouev  paid,  wliiidi  was  the  original  coiisideratitm.  Souther  et  al. 
r.  Wiillac'e  et  al.,  20  N.  S.  R.  (8  R.  k  (i.),r>0'.).  Atlirmed  in  appeal  to  the 
Supreme  Court  of  Canada.     U  L.  C.  T.  210. 

I'J.  Where  a  note  was  given  to  jjlaintitf  in  part  jiayment  of  purchase 
iiioiU'V  of  lands  under  an  agreement  for  sale  and  purchase  not  reduc- 
ed to  writing.  Held,  that  the  evidence  could  not  be  given  of  the  con- 
sidi'ratiou,  and  that  plaintitf  could  not  recover  the  amount  of  the 
nute.  Black  y.  CJesner  et  al.,  2  Tlioni.  lo?  ;  Lindsay  y.  Zwicker,  2 
N.S.  D.  100. 

20.  But  where  the  conaideration  of  a  promissory  note  was  the  pur- 
clia-c  of  land  of  which  the  maker  took  possessiuii,  though  there  was 
iid  written  agreeme'it  for  the  sale  of  the  land,  and  the  consideration 
was  not  expressed  on  the  face  of  the  note,  the  maker  cannot  set  up  as 
a  defence  the  want  of  consideration.   Gray  c.  Whitman,  2  Tliom.  157. 

G 
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?i27. 


21.  Aclioii  oil  II  |»r(iiiiiss<fii'v  iKito.     Dcfonco,  mi  ciiiiMidcration.    W, 


it  Mc'C.  nhlaiiicil  a  jiid^iiifiil  a^iiiiiif^t  S.,  and  under  an  cxccntKin  i.-^ucd 

Ml  tlii- judiinifiit  and  a  |iri(irc\c('utiiin,  llic  Slirnll,  in  I''(diniai'y,  Isri'j, 


li'vii'd  on  (III'  yoodM  (it  S,   and 


<i   tl 


KIM  at  a  'M'dU   ^acrilicc, 


All 


IT 


Hiilistyiiifi  tin-  prior  cxciMitidii,  there  reinuiiied  in  tlie  Slieritr'.x  liatiils 
lialance  of  t'dO,  wliicli  lit'  did  not  pay  over  to  \\ ,  Si  Mc('.,  and  it 
a|i|ieare(i  tliiit  llicy  iii'vcr  took  any  steps  to  coinpel  liiiii  to  do  so.  S. 
on  several  oeeasioiis  alteinpli'd  to  j.'et  an  lU'coiint  tVoiii  tlie  Slierill.lmt 
faded.  S.  siilise(|iieiilly  made  several  payments  on  liie  jiidjiineiii 
d  III.  In  Septemln'i',  iPfj-l.  S.  was  iirrested  at  the  iiislunee  of  \V.  & 
MeC,  and,  to  avoid  ^'■oiii^  to  jail,  paid  L'70  in  cash, and  j;ave  two  Holes, 
one  of  whiidi  was  the  note  sued  upon.  The  dcfeiiec  set  up  was,  limt 
the  notes  were  without  eoiisiijeral ion,  as  if  S.  were  eredited  with  ilu' 
halance  in  tiie  Sherill's  hands,  IIk'  jinlgment  deht  would  he  more  limn 

P'" 


ml 
III 


lid,  that  as  throiiL'h  the  neLMi^renee  of  the  jiidirmcnt  creditors  ll 
remedv  ai!aiiist  the  SheiiH' had   heen    lost,  thev,   and   not    thed 


ifi 


must  sii 


Her  III 


e  loss,  am 


rlitdV, 

1  that  therelore  the  note  was  without  coiisiilc- 


ration.     Coleman  i'.  l)uiilap  et  a!.,  1  N.  S.  D.  2IG. 

2'2.  Tiie  Justiees  of  York  were  empowered  hy  Aid  10  Vic,  c.  7,  to 
lease  certain  lands  at  auction,  hut  thai  no  Ica-e  shoulil  he  maiK- iinli-- 
the  rent  should  have  hcen  lixed  hy  the  dustices,  or  till  the  land  sIkjiiLI 
have  liecii  sold  oroflered  for  sale  hy  auction.  The  riiij;ht  of  the  .lii>ti- 
ces  was  trnnst'erred  to  the  iHirporation  of  Fredericton,  who  ai;rccd  lo 
lease  the  land  lo  A.,  Imt  ik)  k'a-e  was  executed,  and  A.  died  owIht 
rent  ;  the  land  was  aflcrwai'ds  advertised  al  auction,  hut  upon  thesiilr, 
the  defendant  a^ireed  to  take  a  lease  on  the  same  terms  that  A.  held 
the  land,  and  pay  the  arrears  of  rent,  for  which  he  j^ave  hi.s  note  to 
the  plaintitl".  ll  dd,  that  they  had  no  authority  to  lease  the  liiml 
except  hy  auction,  and  that  the  di'fendant  was  not  liahle  uii  the  iiutf. 
City  of  Fredericton  c.  Lucas,  N.  H.,  .">  All.  5S;i. 

IV/idf  is  V(.'iiuhle  miisiderdfinn  f — 

The  consideration  has  heen  held  suHicienl  in  the  followini^  cases:— 

2.'!.  An  e.xchaiiL'eof  ne^rotiahlc  paper.   Wood  (••  Shaw,  ;{  L.  V.  J,  llil); 

Bull  V.   Cuvillier,  5   L,  C.  J.    127;  Rose   r.    Sims,    I    ]i.  Si   Ad.  ,V2(1 ; 

Hiirdou    r.  Heiiton,    'J  Q.  15.  H  Li ;   Horiihlower  i\  Proud,  2  15.  &  Aid. 

327  ;  Ex  jMirte  Cama,  L.  U.,  !)  Ch.  687. 

21.  A  deht  due  to  a  third  partv.  Perrv  c.  Milne,  5  L.  C.J.  121; 
Dickenson  r.  Clemow,  U.  C,  7  i^.  H.  421".  liiit  see  jMcGillivrav  r, 
Keefer,  U.  C,  4  Q.  r 


Balfi 


mr  c.    Sea   A> 


See  section  27, 

2').  A  deht 
20N.  S.  K,i 


Street  y.  Quinton,    N.  H.,  2P.  &li.h\' 
3  C.  B.,  N.  S.  ;{0();    27   L.J.  C.  P.   17. 

.0). 

le  of  the  joint  makers.    Sjiinney  y.  Matthew.^, 


G.  lO;: 


2().  A  compromise  of  a  disputed  liahility.  Cook  v.  Wright,  30  L.J. 
Q.  B.  321  ;  Tuttle  c.  Smith,  3  Kerr,  643. 

27.  Any  advantajre  conferred.  Duttoii  r.  Lake,  4  0.  S.  15  ;  Leniieiix 
r.  Boiirassa,  1  Q.  B.  U.  iidf)  ;  Fletcher  r.  Nohle,  0.  R.,  H  C.  P.  D.  122; 
N.  B.  Assur.  Co.  v.  Ansley,  2  Kerr  196.  For  instance  the  prospect  uf 
profit:^,  although  not  reaJized.  Corkerry  v.  Buyle,  H  Martin,  N.  S. 
131. 

27(/.  The  liuildiiig  of  a  church  and  rectory.  Thoiiia.s  v.  Grace,  U. 
C,  15C.  P.  462. 


CONSIPERATinx. 


8 


2S.  A  in'nnii^c  to  j^ivc  ii|i  II  lull  tli(iiij.'lit  to  lio  luvuliil.  Smith  c. 
Sinilli,  \:>  (••  H.  N.  S.  .ilM. 

'211.  A  iltiil  liiirrcd  liv  llic  Sldtntc  of  liiiiiiliitiuiiM.  Uiuik  nf  riipcr 
Cuiiii.hi  r.  Diiitlcli,  r;  ('.,  I2(\  !'.  U;iS;  I';\iin,- r.  M.,rK'v,  I'.C'.,  21 
(I  11.  ."il"  ;  (innillirriiiini  r.  11  iili'ln-(iii,  l'.  ('.,  ')  C.  1'.  2  U  j  \Vri;:lil  i\ 
\Vii!:lit,(>  !'.  H.  21.'');  (.'aiiailiuii  UiinU  of  Cdiniiii'i'i'c  v.  (imlcv,  l".  C, 
;iU  C.  I'.  rjs;i  i  l,at<Mu;lu'  i\  liiitoiiclic,  .'{  11.  A  C.  ^ui't ;  ;)  J  L.  J".  Kx.  Ho. 

;i(l.  A  luilc  ^'ivcii  iit'liT  ili-(;liai'<:('  frdiii  ai'irst  liy  |ilaiiitill"x  (MUi^cnt 
i<  valid-     llarUiiiaii  i\  'A\\'\c\u-v,  Tlmiii.  2(1(1, 

;il.  \';ilin' ai'isinji;  ftt  any  tiiiuf  iliiriii^  the  (mutciu'V  ofaiioto  Ih 
sutiicunl.    I{luke  *•.  Wal.-li,  V.  C,  2\)  Q.  li.  .VII. 

]ll(  ijiil  vdiisiilenth'oii : — 

!I2.  llli'jiality  lit"  cohsiiJcratinM,  (nia!  oi'  iiartial,  is  a  jiodil  di  rciico 
au!U>>"'  I"!  iiiiiiK'iliali'  |iarl\',  Imt  iml  a^iain.-l  a  Imlilci  in  iliif  cuiii'sc. 
li'iiv  y.  Aylin.Lr,  1(1  Q.  !'>.  -i'M,  ("halmcrs  '.Id;  Ddiai^  r.  ("lialilnnx,  li 
R.  L.  i!2.')j'  CdinnicnMai  ItanU  r.  \';i;j.i\  .Sicv.  I)i<i;.  7  ;  Knox  r.  White, 
2(1  l.ii.  An.  .'{2(;  ;  ilill  r.  Martin,  12  .Martin  IKi;  Sandulj^f  r.  Sandfr- 
^uii,  21  ha.  .\n.  I'u. 

Will.  CdUlracts  pi'dhihitcd  niidcr  a  iiciialty  arc  illegal  and  vdid. 
Kndlicli  dii  Stalnlt's,  §s'  l")(l  iind  I'd. 

:;:;.  The  I'dii-ideralidii  t'dT  a  hdl  is  ille^ral  when  it  is  imnidral,  con- 
Innv  Id  |inhlii'  pdlicv,  or  t'drhiddcn  li\  slatnti'.  Fitrh  r.  Junes,  ;'»  10. 
Mi".  2:;>!;  ('die    r.    (.%de,    7  Martin,  '\.   .S.    12;!;  Chahiiers,  DO. 

Tlir  j'ltUini'iinj  hare  hatii  litbf  In  he  illegal  considerations  mui  lo  he 
a  (Jill)  I  defence  mjainst  (iml  'ntimediate parlij,  but  not  (U/idiisI  a  hut  lev 
in  ibii  eiiiirsc  : — 

:il.  'I'd  procnre  a  puhlic;  dlllee,  iJlaehl'drd  /'.  TM'estdM,  S  T.  l{.  !(.'{; 
liulnierc.  Hate,  2  M.  A:  H.  t;7;!,(i7S ;  Itichardsun  r.  Mellish,  2  ]5iriL'.  22!». 

'.]'),  I'nder  threats  of  havin;:;  son  arrested.  Maefarlane  i\  Dewv, 
IJ  L.C.  J.  S;-);  Doyle  r.  farioll,  l'.  C,  2.S  C.  \\  218. 

lii'i.  Td  stilile  a  prdseciitidn  fdr  a  crime.  Hell  i\  Kiddell,  ().  U.,  2  Q. 
1].1).2.");  lOA.  U..')I4;  llenrv  r.  Little,  tl.(\,ll  Q.  H.21»(;;  Tupdnco 
i:  Miirtin,  l".  C,  ;{S  Q.  H.  411,  2  Handdlph  S2.  See  also  Canada  Far- 
iiuT-  Mut.  Ins,  Co.  r.  Watsdn,  V.  C.,2.")  C.  l\  I  ;  Morj^an  r.  Kno.x, 
15  An.  17(i  ;  Perry  v.  Frildt,  G  Martin,  N.  S.  220;  J.eL'irett  c.  I'eet,  I 
l.uui-.  2'J7. 

;i",  Xdt  Id  proceed  in  a  prdsee\ition  for  i.^rmittinu-  unlawful  j.oim- 
liliie.'  in  a  tavern.     Dwij^iil  c.  Fllsworth,  V .  C,  i)  il  JJ.  5.S0. 

;>.  The  defemlant  C.  heiiiL.'  in  prison  in  due  c(tiirse  of  law  on  ii 
('liiU'L'e  df  a^sanltiuiij  the  plaintilK,  for  whitdi  an  indictment  was  laid 
aiiaiiiM  liini  (diarLMU^  him  with  an  assault  occasioning  act\uil  h<idily 
li;"''n,anil  with  common  a-sault,  and  a  civil  action  for  the  assault 
liiivii;i:  also  hei'ii  hroujiht  aL'ainst  him,  a  settlement  was  I'lieeted  hv 
ili|Viiilaiit  (',  L'iviiiLi' a  note  endoi'seil  hv  defendant  H.,  fur  !?l ,0(10,  for 
lilt' ilani;ii:es  sustained  hy  plaiiitilf,  which  was  held  not  td  he  disjyro- 
luirtidiiate  tu  the  injury  sustained,  and  a  line  was  intlicted  fur  (Mimnidii 
iKsanlt  merely,  the  former  charire  in  the  indictment  heim:  withdrawn. 
Till'  "^I'tllemeiit  was  made  ami  the  note  accejiled  hy  plaintifl  at  defen- 
iliint"-  instance,  and  under  the  sanction  ami  ailvice  of  his  cdiinsel^ 
withiiiii  plaintitl  liavinir  uri;ed  it  or  taken  advanta.Lii' df  the  imprison- 
iiiciit  td  prdcure  it;  and  the  judge,  in  sentencing  defendant,  forehore 
to  iniiiri>oi'  hecause  defendant  had  made  compensation  to  the  plaiii- 
titf.  To  an  action  on  tlie  note,  tlie  defendant  set  u  fraud,  duress, 
ami  illegality  uf  consideration.     Held,  that  the  plaintilf  was  entitled 


i^27. 


s 
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S   2T.        to  recover  ;  that  tliere  wa«  no  evirleiice  of  framl  ;  nor  under  the  cir- 
J ciiiii-^tiniccs    I'liulii  there    he  deemed   to  he  duress  ;  and,  further,  tliat 


tl 


WW  was  no  illejiality  of  consiileration,  for  tliesettk'nient  was  meri'lv 


for  tlie  |ilaintill"s  private  danuiiic,  and  iti  no  way  atfected  tlie  imlilfc 
intf'M'st,  the  hiw  liavin;:  heen  vintheated  h_v  tlie  iin]»isition  nf  suhsian- 
tial  |iiinishinent,     Kneesliaw  v.  Culher,  U.  C,  itO  C.  1'.  2(i,j.  Sec  also 


U 


(iIk  rl^oii  (". 


urne: 


U.  C.,4;]  Q.  n.  Mii. 


t.  The  consideration  is  also  illegal  as  lieing  ajrainst  puhlic  | 


....        .    .,V     ...............v....      ,,.VJ., ^..._,.^, 

wlicn  to  induce  a  creditor  to   siun  a  deeil  of  disid 


loncv, 


larire,  or  a  (lee(|  i,( 


isitioii   and  discharirc,  in    tavorofan   insolvent,  in   frand  of 


conipo 

olhir    cre(iitors. 


W 


III! 


iird    r.  Killinan,  1    Kerr  105:    Mc( 


lie 


ct  aU'iont  ('. 


]iaiilie,N.  B.,  1  A   ;j7;J  ;  IJlackwood  c.  Chinie,  2  11.  de  L.  27  ;   Prcvost 
r.  rickell,  17    L.C.J.   114;  Sinclair  r.   Henderson,")    L.  C..I.;iO(l: 


1) 


ovh'  r.  I'rev( 


isl,  17   L.C.J. 


!()( 


•Donald    i\   Senez,  21    L.  (\  J. 


2111  ;  1-eclair  r.  Ca-grain,M.  L.  11.,  ..  S.  C.  I!.').') ;  (iervais  c.  Duhe,  M. 
L.  U.,  i;  S.  C.  1)1  ;  Dccelk-  r.  J',ertrand,  21  L.  C.  J.  21)1  ;  contra 
Cireen>liields  r.  Plainondon,  10  L.  C.  K.  201  ;  Perrault  r.  Lanrin,  14 
L.  C.  11.   S5,  8  L.  C.  J.    ll)(i;  Martii,  r.    .Macfarlane,  1    L.  ('.  J.   ;-),•,■ 


Bank  of  >lontreal  r-  Audette,  4  Q.  L.  U.  204.  Se 
5U,^  :  ]]vles,  14th  ed,  1;)4,  IC.l. 


e  also  2  llaiii 


l"l[|li,i^ 


40.  The  indorsers  uf  such  coini)osition  notep  are  not  liaide.     Arj 


r.  Poiilin,   22  L.  C.J.3;}1:  Martin  r.    Poiilin 


4  L.  X.  2t 


in 


lint     M'O 


Reed    r.  WitiLHiis,  i;!  C.  B.  N.  S.  220,  Chalmers,  Dl.     See  section  22 
(2),  n.;52.    "^ 


Gd 


41.  If  paid,   the  maker  may  r(iM)ver  the  amount  from    the  pav 


monr  r.  riiompson 


•ID  1! 


Pr.  200  ;  levies,  14th  ed  ;   150. 


CO. 


42.   Siu'h  composition   notes  are   valid   in   the  \\nni\<  oi  n  Ik  mil  fiJe 


2   L.  N.   270;  Cil 


lioldcr  for  value.  (Jiroiiard  c.  (Jnindon,  .:  i..  .n.  ziVi  (uimoiir  r. 
Tliompson,  41)  How.  Pr.  2(10.  Sec  also  CJervais  r.  Duhe,  M.  L.  H.,  ;) 
S.  C.  1)1  :  Byles,  14th  ed,  1511. 

4,'{.  A  het  or  wajrer,  respectinir  the  result  of  an  election,  is  not  a  le^inl 
consideration  fora  note.  Dnfre-ne  r.  (iue\remont,  5  L.  ('.J.  27 
it  cannot  he  opposed  aj:ainst  a  IkukI  fiih  \\tt\i\vv  for  value.     Lac 


V.  Morasse,  2  l^  L.  I).  1^-J 


>.    Hut 
oliceiir 


i^ee  infra,  ii.  57. 


1    O.  R.  R.,  1(111 


oW.    .-il 


TliefoUon-iiKj  C(iiisi<l<y(ifi<ni,s  ore  cl.so  il/e(/iil  :— 

4  t.  Services  as  a  lolilivi-t  in  ))rocurin^'  legislation.     IIarri«  r.  h'm.f. 
10   Barh.  4S!) ;  Marshal!    '•.  Baltimore,    aiK 
Thome  r.Yent/,  4<;al.;!21. 

45.  To  lirihe  the  electors  of  an  electoral  division.  (Jii"'v  r.  Larkin, 
7  L.  C.  U.  11. 

4(1.  I*'veii  for  tlie  jinyment  of  lawful  expenses,  and  under  s(«('(ioii  (i 
of  the  Cori'Jipt  Practices  .\ct,Is(;(i,  tlie  note  is  void.  Willett  r.  do 
(  - - 


s,  17  L.  C.  J.  21);?,  2  ilan.lolph,  71) 


jiroshol 

47.  Likewise  a  suh-cription  to  an  idi'ction  fund,  umler  section  l.'U 
of  the  Dommion  Klection*  Act,  ch.  S.  St-Ltuiis  v.  Seiiecal,  ii.'!  L.''.J. 
325. 

4H.  Tlie  Canada  Temperance  Act  and  (Juehee  License  Act  of  ls78 
avoid,  hetween    the   immediate   parties  only,   all  securities  given  tor 


iKjuor' 


old  in  contravention   of  the  Act.      Therefore,  tl 


le   sale    u: 


liijuors  is  an  illcu'al  consi  leration  fora  iiill.     Civil    Coilcoflj.  C.  .'irt. 
1481.     Smith  r.  McKachr  n.  I  x\.  S.  D.  21)1) ;  3  N.  S.  D.  35  and  271'. 


■D.   Tlier*' is  no  presumption  that  the   date  of  a  promissorv  not 


e  IS 


ContemjioraneoiH  With  thedeht  whiidi  forms  the  coii'^ideration  ;  tlieiv- 
fure  a  note  given  for  litjuor  after  the  pas.sjngof  the  Act,  15  Vic,  c.  51, 
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\va- liclil  not  to  be  void  witliout  proof  tliut  tlip   s-alo  took  |ilin'i'  iif'ter 
till' |»ii--iiii,'   ut'tlieAct.     MeCiuii  r.  lii'iliy,  M.  ]j.,  .')  A.    l.Vl. 

oil.  A  lottery  ticlcet  is  not  a  lejriil  considenition,  iiiit  a-  tiie  -lalute 
niiiiinst  lotteries,  C  U.  S.,  cii.  liVJ,  lias  not  a\ipiilei|  ijie  contiaet  ,!di\eii 
fill' it,  a  m^le  for  a  lottery  ticket  is  \aliilin  llie  liamls  of  a  lioiilt  r  m 
giKiil  t'aitiianil  tlir  value,  Imt  not  lietween  tiie  imnieiliate  pai'tii'*.  Wall- 
l,n,!-v  c.  IJecket,  U.  C,  Ui  Q.  B  ;i'Jj ;  Evans  c.  Morley,  L'.  C,  21  Q. 
B.'IM. 

;M.  Stoi'k  iranililinix  on  the  Stock  IvxcliaiiLre,  and  idl  iramiilinu'  spe- 
(Miialioiis  nil  the  rise  and  fall  of  hank  and  otlier  >tocks  or  nierclian- 
di.-c,  uithout  anv  intention  of  deiiverv,  ai'e  illc;i;al  considerations  for 
a  hill.  C.  C.  11)27  ;  IJank  of  Toronto' r.  MacDoii-all.  L'.  C,  15  C.  1'. 
ni,");  Fenwiok  e.  Anseil,  5  L.N.  2;)(l  ;  Shaw  r.  Carter,  2(1  !..  C.  J. 
l.'il  ;  .Allison  /•.  McI)oui:all,  27  I..  C.J.  ;;.")');  .\[cl)ougall  r.  Demers, 
;^(i  L   C.  .1.  Ki.-i;  l{n>se!i  r.  Fen\vi(d<,  17  U.  J..  (175. 

't'l.  In  ]'-nij;land,  where  "all  contracts  or  a'.neements  hy  wiiy  of 
iriiiiiini: '"  are  null  and  void  hy  statute,  S  and  '.I  Vict.,  c.  1()'.>,  s,  is,  the 
h'lix'i  Ji(h'  lioldi'r  for  \alue  of  note  jziveii  in  respect  of  iiainhlin;:'  trans- 
urtioii~  on  the  Stoidv  ivKchan^e  inav  recover  from  the  maker.  Das'  r. 
Smart,  (i  IJiiig.  lot) ;  Hay  v.  Haylin>,  lO  Q.  15.  42;{ ;  20  !..  .1.  Q.  H.  171  ; 
iiiid  the  holder  for  value  nuiy  recover,  althoujrh  he  had  notice  (jf  the 
iiiiU'  havinii  heen  so  jiiveii,  the  consiilcration  not  hein;i  declared  "  ille- 
L';il"  hvth('  statute.  Lilev  r.  Raiddn,  ">»;  L.  ,1.  (i.  15.  2  IS;  Thacker  v. 
!l;iidv,lS  L.  ,1.  g.  ]{.  2'j;{;  IJeeston  c.  Beeston,  I')  L.J.,  K\.  2:;0  ; 
Filch'/-.  Jones,  5  Iv  k  H.  2;iS.  IJut  see  Tie.leman,  §4ti).  See  Byles, 
Mill  ed  1(12  and  section  'M).  nn.  II  ami  2;!,  and  notes. 

.■).).  In  France  the  ille,<::ality  of  c(jnsidcration  of  a  note,  for  instance, 
fir  '.'aniiilinji  speculations  cannot  hi'  iipposecl  to  a  hain'i  /ii/c  holder 
fdi'  \alue,  /','  tiers  jxirfciir  dn  Ixtinii'  /'ui.  Ca-^s. ,12th  .Vjiril,  IS")  I,  I».  ;')  1, 
1,  HO  ;  Cass.,  4lh  Dec,  IS.VI  ;  ihid.  II.'! ;  Antrcrs,  21th  AuL'Ust,  ISO.-) ; 
I).  00,  2,  211;  Rouen,  14th  Julv,  ls,-)t;  I).  -)(;,  2,  10;  Douai.  Stli 
Aii.L'U-^t,  lS-)7  ;  I).  oS,  2,  40;  Orlean-^,  24th  June,  iSliS  ;  1).  (is,  2,  li).")  ; 
Aj:ih,  1-^t  April,  1S7;{;  I).  75,  2,  210.  See  also  cases  cited  in  4  Alauzet, 
0,1,  and  1  Hedarride,  17i).     See  infra,  n.  01. 

">l.  When  a  hill  is  j^iven  for  ;i  considoriition  which  is  not  oidy  ille- 
L'iil,  hut  which  by  statute  expri -sly  maU'es  the  hill  voiil,  it  is,a-^a:rainst 
the  parly  who  i:ave  it,  void  in  the  liand-^  of  all  parties,  whether  imme- 
(liiiic  or  remote.  Kdwards  r.  l)ick,4  H.  A'  Aid.  212;  Shillito  r.  'Iheed, 
7  liiii-'.  411;");  Fee  /•.  (loneiral,  II)  An.  20.'!,  iiOS,  4;i;).  44',l;  21  An.  lii.'i  ; 
Clove- r.  Clarke,  21  An.  ')iil,  0:55;  See  Ilillr.  Martin,  12  Martin,  IS!!. 
See  note-  undi-r  section  ."id, 

').'i.   For  instance,  A.  draws  a    bill  on  B.   pavable  to  his  own  oriler . 


H. 


pts  it  tor  a  consK 


leratiun  which  bv  statute  ab-obitelv  a\oii|<  it. 


A.  indorses  it  to  C,  who  takes  it  for  value  ami  without  notice.  C.  can 
sue  A  .  hut  he  cannot  sue  B.  Kilward>  c.  Dick,  4  B.  t^:  Aid.  212;  Id  ed 
r.  Wi-L'ins,  i:;  V.  li.  N.  S.  220. 


The  Canadian   Insolvent  Act  IstU  (now  repealei 


"Ct. 


CI 'lit 
Ibl, 


.).  el 


d). 


<ect. 


sul 


III- 


lacted  that  all  contracts  made  by  a  d(4itor  u  ith  inleiit  to 
Old  his  cretlitors,  "  and  so  made  with  the  know  led<:e  of  the  person 
ractiiiLT   with   the  (li'btor,   iiri:  pni/iilnfi'<l  inn/  an'  mill  ninl  ruiil.'' 


that  a  note  ;iivei 


I  to  defraud  a-^  aforesaid  was  absc/lnt 


evi'ii  in  the  hands  of  a  h 


oilier  III  due  course. 


Davis  r 


M 


iiir 


elv  voiii 

i;!L.  (\J. 


HI.     This  decision  seems  to  jro  beyond  the  Fiiiglish  cases. 

'i^'i'i.  But  in  Eni/laml  ii  fraudulent  preference  cannot  be  opposed  to 
alnnii'i  fide  holder,  because  under  the  statute  it  is  not  absolutely  void. 


8  27. 
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i^  27.        Ncwhaiii  r.  Stevenson,  10  C.  B.  722  ;  '.Vliite  v.  Garden,  10  C.  B.  919, 
— ' Stevenson  v.  Newhani,  115  C.  ]}.  :{02. 

57.  In  Qnt-liex;,  a  note  for  a  gambling  debt  is  void  in  tiie  liands 
of  a  holder  in  good  faitli  and  for  value,  under  article  I1I27  of  the  Civil 
(-"ode,  which  enacts  that  "  there  is  no  right  of  ai.'tion  for  the  recovery 
of  money  or  any  other  thing  chiin)ed  nnder  a  gaming  contract  or  a 
bet."  Jfu'oleau  v.  Deronin,  7  L.  C.  J.  128.  See  also  Jiadouceur  y, 
Morasse,  2  Stejihens  Dig.  1S2,  and  notes  under  section  'M). 

5S.  Likt'wise  i.i  Ontario  within  section  f),'?,  sub-sec.  H,  li.  S.  0.,  cli. 
47.     In  Re  Summerlieldt  v.  Worts,  O.  R  ,  12  Q.  B.  D.  4S. 

59.  But  in  Xova  Scotia  the  contract  is  not  void,  and  the  holder  for 
value  and  in  good  faith  may  recover.  Lawrence  i".  Hearn,  21  N.  S. 
li.  'Mi').     See  not(s. 

(id.  It  IS  no  defence  on  the  part  of  the  maker  to  plead  that  the  iiDte 
wa-<  indorsi'd  after  maturitv  to  jilaintitfs,  in  jyavment  ofagamhliiig 
debt,  liurr  r.  Marsh,  1  Out"!  Dig.  .'>:».  See  also"  Flower  c.  Sadler,  lU 
Q.  B.  Si  D.  o72  :  Armstrong  r.  Oib.<on,  11  Am.  R.  oH'J. 

(>!.  A  note  obtaiiied  from  the  maker  by  framl  is  void  in  the  hands 
of  a />o»^7  //r/t' holder  for  value.  Lii  Ban(|Ue  tlac(|ue  Cartier  r.  Les- 
card.  !.■)  R.  L.  14;  Ij'Abbe  v.  Normanilin,  .'i2  L.  C.  J.  .n'A  ;  La  Biuiqiie 
.lae(|ues  Cartier  r.  Leblanc,  M.  L.  R.,  ti  S.  C.  217  ;  Contra  Arnold  v, 
Caldw<dl,  I  Ma.  R.  Si  ;  Mcintosh  r.  McLeod,  G  R.  &  G.  12S;  6  C.  L. 
41!)  ;  Cass.  2(;th  Dec,  islS;  Cass.,  2Sth  Januarv,  IS19  ;  Paris,  22ii.l 
Decenil.er,  l.s^;") ;  Rej.  15th  March,  1S2(1  ;  Rej.  24th  April,  1S27  ;  Paris, 
22nd  May,  1S2^,  (Jtli  February,  iSiU) ;  Ca-s.  [.■jth  May,  bS.l'J  ;  Ca-<s.  .'ird 
Feliriiary,  liSJ7  ;  all  citeil  in  1  Be(larride,  17!),  2  Pardessn-^,  22(i,  and 
(lilbert  snr  Sirey,  Com.  ai't.  1 !(.,  nn.  48  to5S;  4  Masse,  nn.  i)5  and 
1.S2  ;  Horson,  IG.S;  1  Xouguier,  1().'>;  Persil,(;8;  Chalmers,  89;  Byles, 
I4tii  ed,  I5(i,     See  notes  nnder  section  30. 

()2.  B.  iiid(M'ses  upon  the  condition  that  A.  should  also  indorse.  A. 
did  not  indorse.  Held,  that  B.  was  not  liable  even  in  the  hamls  of  a 
holder  for  value  but  with  notice,  Ontario  Bank  r.  Gibson,  ."}  Ma.  H. 
40(1.  Awde  t\  Dixon,  fi  Ex.  801),  approved.  See  .section  21),  n.  I  and 
notes  under  section  'M. 

A  /miller  for  value  : — 

().'{.  A  holder  for  value  may  or  not  be  a  holder  in  due  course. 
Raphael  r.  Bank  of  England,  17  C  B,  174.  See  sect.  I'J  of  the  Act. 
See  also  section  Oli,  n.  24. 

(14.  C,  the  payee  of  a  bill,  holds  it  for  value.  lie  indorses  it  to  P> 
without  value,  e.  ;/.,  by  way  ot  gift  or  for  cidlection.  D.  is.  as  regards 
the  drawer  and  acceptor,  a  bidder  for  value.  Milnes  v,  Dawsi.ui,  5 
Excli.  1)48;  Denton  r.  Peters,  L.  R.,  5  Q.  B.,  477. 

The  following  illustrations  are  from  C/ialmei't^,  74  : — 

65.  B.  owes  C.  £50.  In  oriler  to  pay  C,  A.  at  B.'s  request  draws 
a  bill  on  B  for  £50  in  favor  of  C  C.  is  a  holder  for  value,  and  can 
sue  A.,  though  A.  lias  received  no  value.  Scott  c.  Lillord,  1  Camp. 
240. 

()().  A.  draws  a  bill  on  15.  payal)le  to  his  own  order.  B.  to  acconi- 
niodate  A.  accepts  it.  Subsecpiently  A.  gives  value  to  B.  A.  is  a 
Judder  for  value.     Bunion  r.  JJenton,  9  Q.  B.  84!?. 

07.  B.  makes  a  note  in  favor  ofC.  C.  is  the  treasurer  of  a  loan 
society,  and  the  eonsiileration  f(jr  the  note  is  money  advanced  by  the 
societv  to  B.  C.  is  a  holder  for  value.  Lomas  v.  ]5radshaw,  19  L.  J. 
C.  P. '273. 
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OH.  C.  the  lioKU'i'  of  ii  bill,  iiulorsc'S  it  in  blank  to  I).,  receiving  no 
value.     D.  for  value  transfers  it  by  delivery  to  E.     E.  is  a  holder  for  - 
value.     Barber  v.  Kiehurds,  (1  Exeh.  (ui. 

(ill.  A.  at  the  recinest  of  X.  draws  a  bill  payable  to  C.  for  X.'s 
iu'cimnt  with  C.  X.  remits  tiie  bill  to  C.  C.  is  a  holder  for  value. 
It  is  iinniaterial  that  there  is  no  eonsidi'ration  between  A.  and  X.,  or 
tiiai  the  consKlcration  faiN.  Muni'oe  r.  IJnnlier,  8  C.  IJ.  S()2  ;  Watson 
r.  llu-sell,  ;i  15.  it  S.  M  ;  ;il  L.  J.  Q.  H.  ;U)t ;  5  B.  &  S.  Oiis,  Ex.  Ch.  . 
34L.  J.  Q.  B.  i»;5. 

70.  S.,  in  the  West  Indies,  is  indebted  to  C.  in  Paris.  In  order  to 
pay  him,  S  remits  money  to  X.,  his  correspondent  in  I^ondiui,  who 
tlicicupon  obtains  a  bill  for  the  amount,  drawn  by  A.  upon  Paris, 
]iiiyaiile  to  C.'s  order.  X.  remits  the  bill  to  C,  but  fails  before  he 
pays  A.  for  it.  S.  sul)se(|U"ntly  pays  C.  (\  is  a  holder  for  value  and 
fail  sue  A.     Puirier  r.  Morris,' 2  E   &  B.  i^il 

W/icn  the  liojiltr  /las  a  lien.    See  sections  '^?>  and  S2  (.''>). 

71.  A  lien  is  an  implied  pled^ije.     Brandon  i\  Barnett,  3  C.  B.  ").'51. 

11.  L).  holiis  a  bill  indorsed  in  blank  as  agent  forC. ;  D.  w-^ngfully 
plt'ilges  it  to  E.  E.  is  a  holder  for  vaUu'  to  the  extent  of  tne  sum 
he  advanced,  and  if  he  took  tiie  bill  without  notice  of  the  fraud,  ho 
can  retain  the  bill  as  against  C,  the  true  owner.  CVllins  y.  Martin, 
1  B.  ct  P.  (i48. 

".'}.  C,  the  holder  of  a  bill  for  £100,  deposits  it  with  D.  as  security 
fer  a  running  account.  At  the  time  the  bill  matures  the  balance  is 
ill  C."s  favor,  but  subse(]uently  the  balance  turns  against  him  to  the 
extent  of  £oO.  D.  is  a  holder  for  value  as  to  X'oO.  Atwood  r.  Crow- 
dio,  1  Stark  483  ;  Gray  v.  Seckham,  L.  R.,  7  Ch.  483. 

74.  C,  the  holder  of  a  bill  for  .£100,  indorses  it  to  I).,  as  a  pK'dge 
forl'oO.  D.  is  a  holder  for  value  as  to  £50,  and  this  is  the  sum  he 
can  recover  if  he  sues  C.     Atteidjorough  r.  Clarke,  27  L.  J.  Ex.  138. 

7.).  C.  keeps  with  his  banker-^  a  loan  account  and  a  general  account- 
C.  indorses  to  the  bank,  as  collateral  security  for  his  loan  account,  a 
bill  for  £1,000,  an<i  draws  against  it  to  the  extent  of  £r)()0.  C.  becomes 
bankrupt,  and  his  general  atu'ount  is  overdrawn  more  than  £r)00.  The 
bank  are  holders  of  the  bill  for  full  value.  Re  European  Bank.  Ij.  IL, 
S  Ch.  24. 

70.  The  drawer  of  a  bill  for  £100,  whicli  has  been  accepted  for  bis 
aeccniUHKlatioii,  indorses  it  to  C.  a-^  ii  st'tuirity  for  £.')().  If  the  accep- 
tor becomes  bankrupt,  C.  can  tender  a  o roof  for  £100,  but  can  onlv 
receive  dividends  to  the  extent  of  i."50.     E.x  parte  Newton,  10  Ch.  1'. 

:ai,  C.A. 
77.  A  bill  indorsed  by  a  customer  to  his  banker. and  entered  ''  short," 
nains  the   j)ro|)erty  of  the  customer,  thouirh  the  banker  may  have 


rei 


a  neii  on  it. 


Tl 


lompson 


c.  (Jiles,  2  B,  Ai  C  422. 


><.  The  "discount ''  of  a  Viill  must  be  distinguished  from  the  plcdg*^ 


or  ileposit  ot  a  bi 


II 


ei'urity.     Ex  parte  Twogood,  11)  \'cs,  22'.);  Re 


(b.Miersall,  1  Ch.  1).  142.     Ex  parte  Scbolield,  12  Ch.  D.  337 
7!'.  A  "  discounter"  is  a  bidder  for  full   value.  Ibid.;  Tiedeman   )'• 

Goldsmidt,!  DeG.  F.  &  J.  11. 
BO.  The  ))osition  of  a  })ledgee  is  this  :  If  he   sue  a  third  party  he 

i-iios  as  trustee  for  the  pledgor,  as  regards  the  ditt'erence  between   the 

amount  he  has  ailvanced  and  the  amount  of  the  bill.     Reid  v.  Furni- 

val,  1  Cr.  k  M.  538. 
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The  Bills  of  Exchange  Act,  1890. 


§  27.  ^1-   I'iI<o  any  other  bailee,   tlie  pledireoofa  hill  must   n«o  due  diji- 

geiieo  with  reference  to  it,  having  i'ei;ai(l  to  the  peeiiliar  nature  of  the 

thing  haileil,  c.//.,  he  must  Udt  jiart  with  it  :  he  must  if  he  can  col- 
lect it  at  maturity;  if  he  eanudt,  he  must  j^ive  the  proper  notices  of 
dishonor.     Peacock  v.  Purssell,  .52  L.  J .  (  .  P.  2(J6. 

82.  A  hanker  has,  in  the  absence  of  .iL'reement  to  the  contrary,  a 
lien  ou  all  hills  received  fr(im  a  custdiner  in  the  ordinary  (.•tiui'se  (if 
haidiiufi  iiusine~s  in  respi'ct  of  any  lialance  that  Jiiay  he  due  from  'iicli 
customer.  Ihid. ;  London  Chartered  ]}ank  of  Australia  t'.  White,  4 
App.  Cas.  413,  P.  C. ;  .Johnson  v.  Uobarts,  L.  U.,  10  Ch.  505  ;  Currie 
V.  iMisa,  1  App.  (^is.  otii),  H.  L. 

H3.  If  the  banker  knows  that  the  bills  do  not  belonL'  to  his  cust- 
omer, no  lien  can  attacli.     Ex  i)arte  Kintrston,  L.  R.,  (J  Ch    632. 

84.  A  br(d<er  who  deals  in  bills  may  have  a  lien  similar  to  a  bank- 
er's.    Junes  V.  Peppercorn,  John.  430  ;  28  L.  J.  Ch.  158. 

Valuable         By  section  27  : — "  Valuablo  consideration  for  a  bill  may  be 

consideration.         ^•.    ^    i  i  •  i       ^-  ax  ■     4.  4.  i         •      i 

conirititutca  by  any  consideration  sumciont  to  support  a  simple 

contract.  "  Therefore,  what  is  valuable  consideration  for  a  bill  or 
note  must  be  determined  according  to  the  laws  in  force  in  each 
Province.  Althouiih  the  doctrine  of  consideration  prevailing  in 
England  and  the  countries  ruled  by  English  law  is  not  known 
as  to  its  general  character  to  the  system  of  jurisprudence  peculiar 
to  Quebec  and  other  nations  govirned  by  the  lloman  or  Civil 
Law,  yet  the  main  principle  of  tiie  doctrine  is  recognized  at 
least  with  regard  to  commercial  paper.  The  Quebec  Code  con- 
tains no  provision  as  to  the  consideration  of  bills,  but  it  may  be 
argued,  and  probably  with  reason,  that  under  article  2340  of 
that  Code,  the  laws  of  England  in  force  on  the  HOth  of  May,  1849, 
must  be  applied.  Such  a  conclusion  may  well  be  drawn  from 
the  decision  of  the  l*rivy  Council  in  Macdonald  v.  Whittield. 
Tile  only  enactments  in  the  Code  will  be  found  in  article  1)89 
relating  to  tiie  consideration  of  contracts  gcneially. 

Article  OBHofthe  Quebec  Civil  Code  says:— "A  contract 
without  a  consideration,  or  with  an  unlawful  consideration,  has 
no  effect ;  but  it  is  not  the  less  valid  th(uigh  the  consideration 
be  imt  expressed  or  be  incorrectly  expressed  in  the  writing  v.  iiicli 
is  evidence  of  the  contract. 

"  The  consideration  is  unlawful  when  it  is  prohibited  by  law, 
or  is  contrary  to  good  morals  or  public  order.  " 

According  to  the  English  common  law  and  section  30  of  the 
Act,  different  in  this  respect  from  the  French  and  other  couti- 
nental  Codes,  "  every  party  whose  signature  appears  on  a  bill  is 
prhnd  fade  deemed  to  have  become  a  party  thereto  for  value,  "  so 
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that  a  considoration  need  not  be  expressed.  This  is  new  law  in  §  27. 
the  Province  of  Quebec,  where,  under  the  Promissory  Note  Act 
ot'lSiO  and  Article  2285  of  the  Civil  Code,  the  consideration 
for  ;i  bill  was  only  presumed  from  the  insertion  of  the  words 
'•value  received."  These  words  have  no  longer  [any  meanin<^. 
Si'O  notes  under  section  3. 

Considerations  are  divided  by  the  English  writers  into  two 
)iriiic'ipal  classes,  good  and  valunhle,  A  good  c<u\sideration  is 
the  natural  affection  of  near  relations,  and  a  valuable  considera- 
tidii  is  anything  which  has  a  pecuniary  value.  It  has  been  held 
ill  England,  that  only  a  valuable  consideration  can  support  a  bill 
(ir  note,  and  this  is  the  principle  laid  down  in  sections  2  (t)  and 
27.  So  a  bill,  note,  or  cluMjue,  given  by  a  father  to  his  son,  or 
by  the  son  to  an  aged  parent,  in  consideration  of  natural  love  and 
afftction,  cannot  be  sued  on.  Tiedeuian,  §  159.  See  Snj>ra, 
II.  G,  as  to  Quebec.  It  has  been  fre({ueiitly  hi  il,  however, 
that  a  note,  given  for  the  furtherance  of  some  chavitable 
object,  to  found  a  college  or  hospital,  to  support  a  chureli  or 
its  pastor,  and  the  like,  is  binding  upon  the  maker.  Tiedi'nian, 
^  l(il.  It  is  hardly  necessary  to  add  that  the  purchase  of  ail 
kinds  of  property,  both  real  and  personal,  will  form  a  sufficient 
consideration.  For  instance,  the  sale  of  land,  although  subject 
til  a  mortgage,  or  even  a  promise  of  sale,  the  understanding  being 
that  the  absolute  title  is  to  pass  when  the  last  instalment  of  tlie 
purchase  money  is  paid  ;  likewise  tlie  transfi'r  of  incorporel  rights, 
sui'li  as  the  good  will  of  a  business,  the  rights  of  ciirporate  mem- 
lit-Tship,  a  policy  nf  life  insurance,  a  franchise,  a  patent  although 
ultiuiuti.ly  declari'd  nltni  vires,  agreements  to  render  services,  or 
the  actual  performance  of  them,  the  release  of  legal  liabilities, 
arc  all  valualile  considerations.     Tiedeman,  >^  172,  173. 

Total  failure  or  illegality  of  consideration  avoids  tlie  bill  bc- 
twocn  the  immediate  parties,  but  not  in  the  hands  of  a  holder  in 
Jue  course.     See  notes  under  section  30, 

It  was  atone  time  considered,  that  where  part  of  the  consider- Parti}'  illegal, 
ation  is  illegal,  the  entire  instrument  is  void  ;  but  it  is  now  well 
settled  that  only  the  invalid  part  is  void  if  it  can  be  severed  from 
tbe  lest,  and  if  it  cannot,  the  whole  is  void.  Endlich,  §  4()0  ; 
Tioacnian.  §  1 79 ;  2  Pothier,  Evans,  ed.  17  ;  Cole  v.  Cole,  9 
I-a.  An.,  33,  .339;  11  Wheatou  258;  2  Peters,  527;  11  How. 
3t5i  IG  id.  3U;  17  id.  232. 
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The  Bills  of  Exchange  Act,  1800. 


Acpommndn- 
tidti  ]iiirty  to 
a  bill. 


^  28.  It  often  liappcMis  tliat  a  iiu'rcliaut  deposits  bills  as  "  LM»llator- 

al."  The  person  to  whom  tliey  ai'c  transleri-etl  becoiuf>  the 
holder  iu  a uc  course,  but  only  to  the  extjut  of  the  sum  fur  wiiiuli 
the  bill  is  pledged.  Tlie  ^rmm_/"'ciV  presumption  is  always  that 
the  collateral  is  only  for  the  balance  due  at  the  time  it  is  .^ivon, 
but  this  presumption  may  be  rebutted  by  evidence  of  an  inten- 
tion to  cover  all  future  ])alances.  Section  27  sub-sec.  8  ami  src.  oil 
See  notes  under  section  30,  as  to  the  rights  nf  a  holder  in  due 
course  and  sec.  29,  n,  11. 

2<**»  An  accommodation  party  to  a  bill  is  a  per- 
son who  has  signed  a  bill  as  drawer,  acceptor,  or 
indorser,  without  receiving  value  therefor,  and 
for  the  purpose  of  lending  his  name  to  some  other 
person  ; 
His  liability.  (2)  An  accommodation  party  is  liable  on  the  bill 
to  a  holder  for  value;  and  it  is  immaterial  whe 
ther,  when  such  holder  took  the  bill,  he  knew 
such  party  tolte  an  accommodtition  party  or  not,  (1) 

See  st'ctiuDs  27,  'M],  .'18,  '),".,  54,  5'.),  (11,  (i2. 

1.  As  to  tlie  pruL'tico  in  Ciuiada  of  taUiup:  iKitos  fdr  (liscouiit,  frnm 
the  maker  who  brings  tliL'in  indorsed,  thus  suggesting  acconinidlii- 
tion  enilursements.  See  Bank  of  Montrral  c.  licviiulds,  I'.  C,  25 
Q.  B.  352. 

2.  Bill  accepted  for  tho  accoinnioilation  of  the  drawer.  Tliis  !■<  an 
accomniodution  liill.and  the  acceptor  is  an  aecoiuiiiodatiun  acceptor. 
Collott  r.  Ilaigh,  'A  Cam]).  2Sl. 

8.  Bill  (h'awn,  indorsed,  and  accepted  for  tlie  aceommodatioH  of  X., 
wlio  is  not  a  party  tiiereto.  Tlie  di'awer  and  acceptor  receive  a  edii:. 
missifui  for  so  doing.  This  is  an  accommodatiun  bill.  Oriental  Finan- 
cial Corporation  i\  Overend,  L.  K.,  7  Ch.  142. 

4.  liill  drawn  against  a  running  aeeount,  and  aecepteij.  Tlii>.  it 
•seems,  is  not  an  accjommodation  iiill,  tliougii  the  aeeount  may  havi' 
been  .against  tlie  drawer  wiien  the  bill  was  drawn,  or  accepted  or  pav- 
alile.  Ex  i)arte  Swan,  L.  U.,  (I  Ei],  at  p.  .'{.")();  Wilks  r.  Horidiv,  10 
W.  11.742. 

T).  Bill  drawn  payable  to  the  order  of  C,  ami  accented.  It  ap|ieiirs 
that  the  acceptor  was  indebted  to  C,  but  that  the  drawer  signal  tii 
accommodate  (lie  acceptor.  This  is  not  an  accommodation  bill,  tli(ins.'li 
thediawer  is  an  accommodation  drawer.  Scott  v.  Litford,!  Cam]). '-Ki ; 
Sleigh  i\  Sleigh,  a  E.xcli.  .OU. 

6.  Bill  payable  to  drawer's  order  is  accepted  for  value.  C. ,  who've 
name  is  well  known,  imlorses  the  bill  to  give  currency.     This  i.s  not 

(1)  The  Halifax  Banking  Co.  0.  Gillis/20  N.  S.  11.  40G. 


If; 
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nn  ai'i'oniiii(i(liition  bill,  but  C.  is  an   uccDimiKMlatuui    iinbirscr.     Ro       ^  29, 

Niinn,  Hiu'k,  113.    Suciete  Geiioriile  v.  Metrupolitaii  BuiiU,  27  L.  T. *- 

N.  S  t^l'J. 

7.  An  accoinnnxlutinn  bill  is  a  bill  wlicreuf  tbc  prini;ipul  debtor, 
acwnliiij;  to  the  terms  ot'tlie  instrument,  is  in  substance  a  more  surety 
fill'  siinic  other  person, who  may  or  may  not  be  a  jjarty  thereto.  Oriental 
Fiiiiimial  (^irporation  r.  Overeiid,  L.  R.,  7  Ch.  1  Iti ;  Ex  j)arte  Kuru- 
pi'im  Hank,  L.  U.,  7  Ch.  !)l). 

8.  An  aecommoilation  bill  is  not  issued  within  the  meanini;  of  sect, 
tU  of  llie  Hills  of  H.\chanjj:e  Act,  1.SH2  ((;(jrresi)ondin<;  to  section  (J3 
ufllK'  Canadian  Act),  until  it  has  jieen  delivered  to  someone  who  can 
■;iU'  ujinii  it.     Kiigel  r.  Stourton,  ;">;{  J.  V.  y.W). 

1).  A  person  who  indorses  for  the  accommodation  of  the  maker  is 
liiiMc  lo  the  holder  for  valiu',  althou<rh  the  hitter  is  well  aware  of  said 
aa'iiiiiiiiodation.  J}(''i(pie  f.  Bury,. '5  L.  X.  UiO  ;  Scott  r.  Quel>ec  Bank, 
7L.  X.:!i:<;  livman  r.  Dion,  i:"{  L.  C.  J.  llK);  Sontham  r.  IJanton, 
11  A.  11.  17;  Miller  r.^Ferrier,  V.C.,  7  Q.  B.  aid;  Muir  r.  Cameron, 
U.  C,  111  Q.  B.  :{")().  Evenif  tlie  bid  be  transt'erred  to  him  after  matu- 
ritv.    Grant  r.  Winstaidey,  U.  C,  21  C.  P.  2,j7. 

111.  As  the  payee  of  an  accommodation  note  cannot  himself  sue  the 
iiiiikcr  upon  it,  so  neither  can  his  indorsee  without  value  ;  and  if  the 
hitter  (iiily  pays  or  only  lends  a  small  sum  on  the  note,  he  can  only 
eiit'uive  it  for  the  sum  lent.     Strathy  e.  XichoUs,  U.  C,  1  Q.  B.  iU. 

11.  A  second  accommodation  indorser  who  has  paid  a  note  after  its 
licininiiii:  due  mav  sue  the  maker  or  any  prior  paitv.  Breeze  v. 
Baldwin,  ;■)  0.  S.  444. 

12.  If  a  person  indorses  a  note  for  the  maker,  for  the  ])urp(>se  of 
oiiiililiiiL;  the  latter  to  obtain  an  advance  of  money  frcnn  a  third  per- 
son, who  knows  that  the  indorsement  has  been  so  obtained,  the  latter 
caiiiiiil  fipjily  the  note  to  a  pree.xistinn:  debt  ajrainst  the  maker,  or  as 
Ptriuity  for  some  new  arianjiement  to  which  the  iiidorser  was  not  a 
[lailv.  (ireeiiwood  r.  I'errv,  V .  C,  I'.l  C.  P.  4015;  Torrance  (,'.  Bank 
uflb  \.  A.,  P.  C,  5  App.Ca<.  24(1. 

bl  The  holder  of  a  bill  for  value,  thoujih  havini:  subsequently 
k'ciiine  aware  of  its  beinj:  an  accommodation  bill,  mayrehase  the 
tlniucr   without    relea-^in^'  the  acceptor.     City    of  Glasirow  Bank  r. 

.Muia,.rk,  r.  c,  11  c.  P.  i;i8. 

21>.  A  holder  in  due  course  is  a  holder  who  has  Tii.iiior  in  ,iue 
taken  a  bill,  complete   and  regular  on  the  face  of 
it,  nil  or  the  following  conditions,  namely: — 

[ii]  Thiit  he  became  the  holder  of  it  before  it 
was  overdue  and  without  notice  that  it  had  been 
previously  dishonored,  if  such  was  the  fact ; 

(/')  Tiiat  he  took  the  bill  in  good  ftiith  and  for 

lino,  and  that  at  the  time  the  bill  was  negotiated 
to  him  he  had  no  notice  of  any  defect  in  the  title 
of  tlioa  person  who  negotiated  itj 
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§  29.         (2)   In    particular,    the  title  of  a  person  who 
ne<><)tiat('S  a  bill  is  defective  vvitliin  the  uieaninjr 


Title  dcfi; 
tive  ill  ciisu.s 

speciiied.  (jf  i\^\^  ^(.j.  ^vhen  he  obtained  the  bill,  or  tiie 
acceptance  thereof,  by  fr;iud,  duress,  or  force  and 
fear,  or  other  unlawful  means,  or  for  an  illciial 
consideration,  or  whe-i  he  ne<2;otiate.s  it  in  breach 
of  faith,  or  under  such  circumstances  as  amuiuit 
to  a  fraud.  (1) 

(o)   A    holder,  whether  for  value  or    not,  who 
derives  his  title  to  a  bill  tiirougha  holder  in  due 


Riiht  of  siib- 
s('i|iu'nt 
holder. 


course,  and  who  is  not  himself  a  party  to  any 
fraud  or  illegality  affecting  it,  has  all  the  rigiits 
of  th'it  holder  in  due  course  as  regards  the  accep- 
tor and  all  ptirties  to  the  bill  prior  to  that  holder. 

See  section  .'!,  20,  iio  iiiul  .iH. 

Complete  ami  rci/nlar  upon  its  face  : — 

1.  'IMius,  if  tlic  Imlilcr  tiikcs  a  lilaiik  acooptaiioe,  or  a  hill  wiuiting 
in  any  material  particular,  he  takes  it  at  iiis  peril.  Awde  c.  Ui.\i>ii,i] 
Exch.  8G!).     See  section  27,  n.  ()2. 


2.  So    also  if   tlie  holder  take>  a  1 


III!  w 


iiich  has  been  torn    ami 


jiieces  pasted  toiret her,  if  the  tearinti' appear  to  siiow  an  intenlimi  to 
cancel  it.  In.s^ham  r.  I'rinirose,  7  C.  \i.  N.  S.  82  ;  2S  L.  J.  C.  P.  21)4; 
Scliolev  '•.  llaiiislpottfiin,  2    Camp.  4S5 :  iieiimavno  o.  Bnrtoti,  2  L  T. 


N.  S.  ;524.     Peel  r.  Kin.L'smil 
v.  Ariiut,  5  N.  Y.  2.3;! ; 


C,  7  Q.   H.  ;it;4.      See  alsu  Col.-uii 


An-le  ;;.  N.  W.  Itis.  Co.,  2  Otto.  :U2. 
lorseeofan  altered  liill,  iiearin.;  mark«  of  inrtrniity  aii'l 
indeed  ui'  kna^'erv,  cannot  he  considered  an  innocent  holder.  S\vai>laiKi 
V.  Davidson,  U.  li.,  :5  Ciiv.  :{2().     See  section  M. 


:i  Ti 


le  iiic 


T/ui(  he  took  f/ie  bill  in  tjDOil faith  and  far  ralite  : — 

4.   PHmn  Jaeic  i\  person  who  ha<  the  possession  of  a  note  in 


ilor.-'fti 


in  hlaidc  is  the  le;:al  holder.     Howard  r.  Godard,  N.  B.,  4  AH,  l.'t^. 

■').  H.  eiidorsed  a  jiromissory  note  made  liy  C.  for  the  pnrpu-^eof 
retirin<r  another  similar  note  which  he  had  previously  endorsed  fur 
C.'s  accommodation,  and  gave  it  to  C.  Instead  of  retirinj:  this  note 
liowever,  C.  handed  it  to  the  plaintill'in  payment  of  aileht  wiio  tuok 
it  in  jiood  faitli,  tint  made  no  iiKpiiry  respectini:  C's  title  to  the  iintf 
or  hisanthoritv  so  to  deal  with  it.     Held,  allirminj:  the  judLOiicnt  nl 


the  Queen's  Bench,  4!!  Q.  B.  (j!)",),  that  the   plaintitl"  was   entitlwi 


recover  a^^ain 


<t  B.     Cross  c.  Carrie,  5  A.  K.  .il. 


fi.  There  heiii<z  no  evidence  that  the  misrepresentation  as  to  the 
quantity  of  laml  (which  was  the  consideration  of  the  note),  if  Mimical 
all,  was  made  falsely  orwitliintent  to  deceive  the  defen..ant  or  tuimlnce 

(1)  Star  Kidney  Pad  Co.  v.  (Jreenwood,  0.  U.,  5  Q.  B.  U.  28; 
Brooke  t'.  Arnold,  1  Ont.  Dig.  550. 


mm 
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§29. 


him  to  do  (liiit  wliicli  lie  otliorwisc  woulil  not  have  ilono.     TTcM,  tliat 
the  jiliiiiititi' uiis  u  lioldi'f  in  ;:()u(l  I'aitli  ami  for  value.   11  ill  r.  MrLeud,- 
5  n.  A  (J.  2H0. 

7.  A  persuii  \\ii<  no  riirht  to  rocover  on  a  note,    thou;^h  mado  in  liis 
favui",  if  tlie  inaUcr  plai'c  it   iii    liis  liands  nicivlv  tni- ihc  imrpuse   of 
its  lii'iiiji!  taken  care  of.  Wismer  r.  Wi^mer,  U.  C,  2'1  Q-  U.  l  Ki. 

,s.  A  partner  in  a  (irni  fraudnlently  indorses  a  lirni  liill  to  D.  in 
li!ivnie:it  uf  a  private  deht.  F.  is  (■o;:ni/,ant  of  the  frand,  but  is  not  a 
[laVtv  to  it.  1).  indorses  the  hill  to  K.,  who  takes  it  for  value  and 
nilliiiut  n<itite.  E  indorses  it  to  F.  F.  ae.(|nire- F's  ri;_'hts.  Ifhej^ave 
viiliic  to  !*)■,  he  (!an  sue  all  parties  to  the  hill  ;  if  he  diil  not  j^ive  value, 
limiiiii  siie  all  parties  except  Iv   May  r.  Chapnian,  1(»  M.  it  W.  i!.')o. 

!i.  v.,  hy  fraud,  induees  H.  to  make  a  note  in  his  favor.  V.  in- 
(liir<(-!  the  note  to  !).,  who  takes  it  for  value  ainl  without  notice. 
Siili-tfiiu'i'tly  1).  indorses  the  note  for  value  [mvk  to  C  C.  eaniiot 
HUf  H.    Sawyer  v.  Wisewell,  i)l  Mass.  42. 

TloJ'iilhtu'inij  indorsees  huKC  hven  hc/.d  hahUr.s  in  <hie  rnvrse  : — 

10.  .\ii  indorsee  without  value,  if  an  interniedinte  party  has  j;iven 
value.  \Vo,m1  v.  Ilo.«s   U.  C,  H  C.  P.  2111). 

11.  All  indorsee  of  a  note  jiiven  as  collateral  security.  Exchange 
Bank  r.  Normand,  l;$  II.  L.  51.    See  clause  27  (.'>;  and  H'l  of  the  Act. 

VI.  The  Indder  for  collection.  Mills  r.  Philhin,  S  U.  deL.  255; 
Alfxiuider  r.  Tavlor,  Step.  Di^'.  117,  n.  8");  liohertson  r.  Furness,  U. 
C,  1:;Q.  r..  li;<';  Sheplav  r.  Kurd,  ;{  A.  li.  olH  ;  Allison  r.  Central 
Bank,  \.  H.,  4  A.  270;  (Jirvan  r.  Price,  N.  H.,  4  A.  ;5()!) ;  Howard  v. 
Guilard,  N.  H.,  4  A.  452  ;  Ilej.  2(ith  April,  lS2(i,  L).  2C.,  1,  24S. 

hi.  C!ie  pies  frail  lulentlv  "  initialed  "  cannot  he  repudiateil  hy  a 
bank  when  held  hv  a  holder  in  L'ood  faith  and  for  value.  Baiuiue 
Natiuiiale /•.  City  Bank,  17  L.  C.  J.  Ii>7. 

A  well-known  principle  applyint;  to  all  contracts  and  transac-  Good  faith, 
lions  of  life  is  that  good  faith  is  always  presumed,  and  that  he  who 
alleges  liad  faith  must  prove  it.  C.  C.  L.  C.  Arts.  993  and  2202  ; 
and  such  is  also  the  principle  of  the  Act,  subject  to  the  exceptions 
contained  in  section  30.  But  will  neuligenee  destroy  good  faith 
within  the  meaning  of  the  Act?  The  doctrine  of  the  Roman  law, 
wigti'i  ncjih'ijcntlii.  cit/p  i  eat,  has  b^en  adopte  I  by  all  civilized 
Datinnsj  hut  not  as  regards  negotiable  paper. 

"  Gross  negligence"  said  Lord  Denman,  may  be  evidence  of 
mnh(  fides,  but  it  is  not  the  same  thing.  We  have  shaken  oft' 
the  last  remnant  of  the  contrary  doctrine.  Goodman  v.  Harvey, 
4  A.  &  E.  870. 

The  rule  now  well  settled  in  England  and  in  the  United  States 
i".  that  although  gross  negligence  only  ought  to  be  cc^nsidercd  as 
evidence  of  fraud,  it  is  not  conclusive  of  it,  and  this  principle 
lias  been  sanetioned  by  section  89  of  the  Act:  ''A  thing  is 
deemed  to  be  done  in  good  faith  within  the  meaning  of  this  act, 
where  it  is  in  fact  done  honestly,  whether  it  is  done  negligintly  or 
not." 
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§29.  In  Raphael  v.  The  Bank  of  Kngland,  17  C.  B.  IGl,  Crcswell, 

J.,  said  :  "  It  sociiis  to  me  that  the  oIui^sion  of  St.  Paul,  who  is 
substantially  the  plaintiff  here,  to  avail  liiiuself  of  the  uieans  of 
knowledge  of  the  ;dlej;ed  felony  (the  larceny  of  the  bill)  that  were 
at  his  disposal  was  not  the  point  on  whieh  the  decision  of  the  case 
could  properly  be  rested.  A  person  who  takes  a  negotiable  iiistru. 
mcnt  bona  fide  for  value  has  undoubtedly  a  good  title  and  is  not 
affected  by  the  want  of  title  of  the  party  from  whom  he  takes.  His 
liaving  tlic  means  that  the  security  had  been  lost  or  stolen,  ;iinl 
negieeting  to  avail  himself  thereof,  may  amount  to  nej/ligence,  and 
Lord  Tcnderden  at  one  time  thought  negliu'ence  was  an  answer 
to  the  action.  But  the  doctrine  in  Gill  v.  Cubitt,  3  B.  &  C.  4(j0', 
is  not  now  approved  of."  See  several  decisions  quoted  iu  Tudor, 
Liad.  Cas.,  3rd  ed.,  1884,  p.  300. 

Lord  Blackburn,  in  the  House  of  Lords,  thus  sums  up  thclaw 
on  the  subject  in  the  case  of  Jones  v.  Gordon,  1877,  H.L.,  2  App. 
Cas.  G29  :— 

"  I  consider  it  to  be  fully  established  that  if  value  be  given  for 
a  bill  of  exchange,  it  is  not  enough  to  show  that  there  was  c  ire 
lessness,  ncglig<  nee,  or  foolishness  in  not  suspecting  that  the  bill 
was  wrong,  when  there  were  circumstances  that  migiithave  led  a 
man  to  suspect  that.  All  these  are  matters  which  tend  to  show 
that  there  was  dishonesty  in  not  doing  it,  but  they  do  not  in  thoui- 
selves  make  a  defence  to  an  action  upon  a  bill  of  exchange.  I 
take  it  that  in  order  to  maUe  such  a  defence,  whether  in  the  case 
of  a  party  who  is  solvent  and  sal  Juris,  or  wlicn  the  bill  is  sought 
to  be  proved  against  the  estate  of  a  bankrupt,  it  is  necessary  to 
show  that  the  person  who  gave  value  for  the  bill,  whether  the,  cilite 
he  great  or  small,  was  aff"ected  with  notice  that  there  was 
something  wrong  about  it  when  he  took  it.  I  do  not  think  it  is 
necessary  that  he  should  have  notice  of  what  the  particular  wrong 
was.  If  a  man,  knowing  that  a  bill  was  in  the  hands  of  a  j)er>0Q 
who  had  no  right  tt»  it,  should  happen  to  think  that  per- 
haps the  man  had  stolen  it,  when,  if  ho  had  known  the  real  truth, 
he  would  have  found,  not  that  the  man  had  stolen  it,  but  that  he 
had  obtained  it  by  false  pretences,  I  think  that  would  not  make 
any  difference  if  he  knew  there  was  something  wrong  about  it,  ;iud 
took  it.  If  he  take  it  iu  that  way  he  takes  it  at  his  peril.  J3ut 
then,  I  think,  such  evidence  of  carelessness  or  blindness  as  I  have 
referred  to  may,  with  other  evidence,  be  good  evidence  upon  the 
question,  whetiier  he  did  know  there  was  something  wrong  iu  it. 


Consideration. 


95 


§30. 


[fill!  was  (if  I  may  use  tlio  pliraso)  honestly  blundorinj^  and 
careless,  and  »o  tooU  a  bill  of  exclian<|c  or  a  hank  note  when  ho 
oui,'litnnt  to  have  taUen  it,  still  he  is  entitled  to  recover.  JJut  if 
tlio  tacts  and  ciruunistanccs  are  such  that  the  jury,  or  whoever  has 
to  try  tlK'niiestioii,eouies  to  thceonclusioii  that  he  was  not  honestly 
bluMilcriML;',  hut  that  he  must  liavi  had  a  suspicion  that  there  was 
soiiirtliinu  vvroni;,  and  he  relramed  from  asking  (juestions,  not 
becaus(^  he  wa-' an  honest  blunilerer,  but  because  he  thought  in  his 
own  socrrt  mind — I  suspuet  there  is  something  wrong,  and,  if  I 
iiiaki!  further  in([uiry  it  will  be  no  longer  my  suspecting  it,  but 
uiy  knowing  it,  and  then  I  shall  not  be  able  to  recover, — I  think 
that  is  dishonesty." 

hord  (Gordon  said  in  tlie  same  case  :  "  If  the  appellant  wil- 
fully abstain  from  making  himself  eognizunt  of  the  facts,  it 
may  properly  be  said  that  if  a  man  wil/ul/j/  shuts  his  eyes  so  as 
to  avoid  inriuiring  into  the  circumstances  connected  with  such  a 
history  as  this,  the  only  impression  widch  can  be  produced  upon 
any  unbiased  mind  is,  that  he  did  so  because  he  was  afraid  that 
ifhfc  in([iiired  into  the  circumstances  he  would  ascertain  what 
would  be  e(|uivalent  to  notice  destructive  of  any  claim  he  might 
atterw.irds  make." 

SO.  Every  party  whose  signature  jippears  on  aPn-HumpUon 
bill  is  prima  facie  deemed  to  have  become  a  party  go-.a  tauh. 
thereto  for  value ; 

(2)  And  every  holder  of  a  bill  is  prima  /(^r/e*^"  whombur- 
deeiiied  to  be  a  holder  in  due  course;  but  if,  in  aniitv*. 
action  on  a  bill,  it  is  admitted  or  proved  that  the 
acceptance,  issue  or  subs'j(pient  negotiation  of  the 
Ijill  is  alfected  with  fraud,  duress,  or  force  and 
fear,  or  illegality,  the  burden  of  proof  that  he  is 
such  holder  in  due  course  shtiU  be  on  him,  unless 
and  until  he  proves  that,  subsequent  to  the  alleg- 
ed iVaiid  or  illegality,  value  has  in  good  faith  been 
given  tor  the  bill  by  some  other  holder  in  due 
cuiu'se ; 

(3)  No  bill,  although  given  for     a  usurious  con- ^'^^wnous  con- 
sideration.. 
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§  30.  sidcration  or  upon  a  usurious  contract,  is  void  in 
the  liaiulfs  of  a  holder,  uuIcsh  hucIi  holder  had  iit 
tiuio  of  itH  transfer  to  him  actual  kuowled'^c  that 
it  was  originally  <:?iven  for  a  usurious  considera- 
tion,  or  upon  a  usurious  contract ;  (I) 
ronsiderntion  (4)  Evcrv  1)111  or  uotc  tlic  Consideration  of  which 
i.urcimt.0        consists,  iu  wliolc  or  in  i)art,of  the  purchase  inout'v 

money  ol  ^  '  ^  ,         .  ,       .      " 

patent  right,  of  a  })atent  right,  or  of  a  i)artial  interest,  liinitctl 
geographically  or  otherwise,  in  a  })atent  right, 
shall  have  written  or  printed  prominently  and 
legibly  across  the  face  thereof,  before  the  same  i.s 
issued,  the  words  "  given  for  a  patent  right;" 
and  without  such  words  thereon  such  instrument 
and  any  renewal  thereof  shall  be  void,  except  in 
the  hands  t)f  a  holder  in  due  course  without 
notice  of  such  consideration; 

(5)  The  indorsee  or  other  transferee  of  any  such 
instrument,  having  the  words  aforesaid  so  printed 
or  written  thereon,  shall  take  the  same  subject  to 
any  defence  or  set-off  in  respect  of  the  whole  or 
any  [)art  thereof  which  would  have  existed  be- 
tween the  original  parties; 

(6)  Every  one  who  issues,  sells  or  transfers,  by 
ind(jrsement  or  delivery,  any  such  instrument 
not  having  the  words  "givx'n  for  a  patent  right" 
printed  or  written  in  manner  albresaid  across  the 
face  thereof,  knowing  the  consideration  of  such 
instrument  to  have  consisted,  in  whole  or  in  part, 
of  the  purchase  money  of  a  patent  right,  or  of  a 
partial  interest,  limited  geographically  or  other- 
wise, in  a  patent  right,  is  guilty  of  a  misde- 
meanor, and  liable  to  imprisonment  for  any  term 


Liiibility  of 
triinst'erce. 


Penalty. 


not  e.\ 
ceedin< 
fit. 

See  HOC  I 

Tltc  plu 

ftiUiiwinij 

1.  Wlu-r 
R.  di'  l>.  2) 
IIIL.  C.  J 
Ciiiiicnin, 
212;  Mowt 


(I)  See  also  Ca.  2'J  &  30  Vict.,  c  10,  s.  5  ;  34  Vict.,  c  5,  8.52. 
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not  exceeding  one  year,  or  to  such  fine,  not  ex-     §30. 

ceediiig  two  hundred   dolhirs,  us  the  court  thiuks 

fit. 

See  nectionfl  22,  27,  29,  30  and  38. 

The  }>liiinti/r  must  prove  that  he  in  a  holder  in  due  course,  in  the 

fiilliiiriiin  (•(iscs  :^ 

1.  Wlirii  tliciv  is  rmiid  ill  tlu'  iiiakiiiij;  of  tlio  note.  Hunt  v,  liCc,  2 
\l,\i'  I..  2^;  Withail  v.  Jiiiston,  7  I..  0.  I{.  :!'.»!);  Convi-rsc  ,\  Ihnwu, 
lilL.('..l.  i'Jii;  Wallers  r.  M(.liaM,  ti  L.  N.  itlC;  Hank  of  Mutitival  r. 
Ciiiiicroii,  I'.  C,  17  Q.  n.  (i.'M;  Waddcil  o.  Jayiii's,  11.  C,  22  C.  P. 
'^12;  Hducii  v.  Vie!,  t5  Martin  N.  S.  .'iOlj  ;  Louisiumi  State  I5aiik  y. 
t)rk'iiiis  N'avi<,'atiijii  Co.,  3  Iax.  Aii.  21)1. 

la.  WIkii  a  note  in  nijined  by  a  married  woman  separated  as  to  pro- 
perty, tlie  liulder  must  prove  tliat  lie  jfave  iier  value.  Tiie  .\rti>aiH 
Ijuilling  Society  c.  Leiniou.x,  1')  (i.  L.  R.  3.') ;  The  Union  liunk  «. 
GiiL'ii'iii,  15  Q.  h.  R.  31.     Sec  .section  22,  n.  21. 

2.  When  tiie  note  has  lu'eii  olitaiiicd  liv  fraud.  Baxter  i\  Bilodean,  i) 
(^t.L.  IL  2i;S;  JJciangerr.  Ha.xter,  12  R.  L.  ");{2  ;  The  KxclianL'e  Hardc  c. 
C'iirl.',  !.■>  11.  L.2r)l»;  31  L.C.J.  DO;  Morin  c.  (}renier,de  Reliefeuille'.s 
Coilf.  u.  (iil2,  n.2');  Dumas  v.  liaxter,  11  R.  L.  ll>(i;  Waters/  Malian, 
HL.  N..'!l(;;  haxterr.  15ri'nnan,  17  U.  !...'l(it);  Maulson  t).  An  ''.C, 
\\{^.  II,  si  ;McCollum  V.  Church,  3().  S.  3')(;;  Smith  c.  Fi.'i,,ii,iii,ir,  2 
Hum.  117;  ('nion  Hank  v.  Ryan,  21  La.  .\n.  fjol  ;  Moliatt  c.  Murray, 
H  Liiuifi.  3,")7  ;  Copley  v.  McFarlaud,  'J  Rolmison  1M3;  Morgan  V. 
VarluirnuL'li,  Id  Louis.  70;  Mollatl  i\  Murrav,  IS  id.  357;  Witliall  v. 
Ku>t(iii,7  L.  C.  R.  3'.)l);     Mills  c.  Harl.er,  1  lloss  100,  IliG. 

3.  Where  an  individiuvl  takes  a  note  made  or  indorsed  hy  a  partner- 
ship, kiKPwinjj;  that  it  was  not  made  or  indorsed  for  thepur]H)>esof  the 
piininr-liip,  the  onus  is  cast  upon  the  holder  of  proving;  that  the 
liartiici-liip  siirnature  was  given  with  the  knowledge  or  assi-tit  of 
cviTv  nii-mher  of  the  firm.  Cnion  liaidv  r.  IJulmcr,  2  Ma.  R.  3S(); 
Uarri-nii  r.  I'ooie,  4  Rohinson  I'J.'i.  See  all  the  cases  collected  in 
Tiiikir,  iird  ed.  4.S5.     See  infra,  n.  2(i. 

4.  WIktc  the  indorser  places  his  name  u])on  a  note  in  Mank, 
&-  the  maker,  payee,  and  it  appears  that  the  name  of  the  maker 
was  iit'ierwards  signed  without  authority.  Hanscome  v.  Cotton,  U. 
C,  1;.  Q.  H.  42. 

5.  Where  a  note  is  payable  to  bearer,  and  before  it  becomes  due, 
tWplaiiititr,  for  a  valuabh  consideration,  delivers  it  to  certain  persons, 
who  luse  tlie  note,  arul  the  .'•ame  then  comes  into  the  hands  of  the 
I'laiiitill' by  llnding,  and  not  by  assignment  or  delivery,  and  for  con.-i- 
•ItTiiiitiii,  the  plaintifV  cannot  recover  thereon.  Wanzer  i\  Stouten- 
l'ur.'li,U.  C.,13  Q.  B.  184. 

fi.  Whore  the  indorsee  is  merely  the  pr?fe-no7n  of  the  indorser  who 
liasolitained  the  note  by  fraud.  7tV  '1  he  West  London  Baidv,  Cass., 
I'Hh  March.  Is7s,  S.  79,  1,  76  ;  Exchange  Bank  of  Canada  o.  Carle, 
M.L.  li.,  3Q.  B.  61. 

I.  Where  the  plaintiff's  husband  knows  the  frand  and  the  whole 
liNtorj  of  the  note.     De.spurd  t?.  Elgie,  Toronto,  20tL  Auguet,  1890, 

ralouiibridge,  J . 
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?^ 


30. 


S.  Tlic  maker  or  acceptor  cannot  plead  in  an  action  liy  a  lioldorin 


—  due  coiu^e  of  lulls  Lriven  as  collateral  necurily  tor  llie  price 


ind, 


tlitit  he  lias  just  cause  to  tear  evictiun  ur    tliat  lie  lias  paid  niorij.'ai.'tr' 
2ii(l  May,  iHiitJ,  D.  36,  1,  1G;{;  Mawrin  r.  Cliauilers,6  KoImij.-od, 


9.  A  note  made  juivablo  to  the  cashier  of  a  hank,  anil  drawn  in  a 
particular  form  to  he  within  its  usages,  was  sent  loan  a<.'ent  to  procure 
a  discount  at  the  hank  ;  the  haidv  havinjj;  retused  the  discount,  the 
ajrent  sold  tiie  note,  and  applied  the  jiroceeds  to  his  own  use.  liclil, 
that  the  note,  on  its  face,  showeil  the  jiarticular  iiurjKise  for  wliicli  it 
was  made,  and  put  a  taker  on  inquiry,  and  he  could  not  recover, 
thouj'h  in  fact  he  iiad  not  knowled^re  ot  the  fraud.  Fowler  v-  Jh'antlv, 


14  I'et 


er.- 


:i^i. 


10.  When  a  note  is  taken  hy  a  holder,  under  circuniPtances  afl'urd- 
ing  reasduahle  ground  of  Husjiicion,  he  should  empiire  if  the  paitv 


came  hy  it  hduestly,  and  if  he  take  ii  under  these  circumsiiuirei', 
without  proper  enquiry,  with  a  view  to  his  profit,  it  is  at  his  own  risk. 
Niclidlsou  r.  Patton,  l.'J  Louis.  '21(i.  See  Mawrin  r.  Chambers,  IG  id, 
207  ;  ihrnes  v.  Cordon,  H.  L.,  2  Apj).  Cas.  (JIG. 

l(l(/.  Where  a  cheipie  is  torn  into  four  pieces,  and  afterwards  jiastpil 


toirelher,  and  much  soiled,  it  was  iieid  to  carrv  notice  on  its  fi 


-iitti- 


cieiil  to  put  a  pui'chaser  upon  iiKpiiry,  and  the  hank  jiayini:  lhecli(i|iie 


witliout  iiHiuirv   w 


IS  held    liahle  for  the  amount.     Schoiev  c  H 


UllS- 


bottoiii,  2  Oampb.  4b5.     Supra,  iin.  D,  10  and  section  21>,   i.ii.   1.2,3. 

11.   lleM,  under  the  Enjrlish  Act,  that  when  fraud  is  jiroved,  tlielnir- 

den  ot  ]iroof  is  on  the  holder  to  prove  hoth  that  value  has  hcfn  jziven, 

and  liiat  it   has  heen  given  in  good  faith  without    notice  of  the  fraud. 


La  am 


l 


f.  llaslar,  58  L.  J.  Q.  B.  4:52  ;  MH  W.  K.  10!». 


12.  Defendant  nave  a  note  to  (}-,  who  agreed  to  hold  it  as  sectritv, 


n  vitilation  of  this  agreemen 


t,(i 


im 


lorsed  it  to  C,  in  order  t 


o  raise 


money   for  G.     C.  got  the  note  discounted,  and   had  to   takeitiqiat 
maturity,  and  two  years  afterwards  he  transferred  to  II.  Held,  that 


Ulllc; 


(" 


nv  the  circumstances  under  which  he  got  the  not 


c,  or  was 


impliratcdin  (l.'s  fraud,  he  would  have  a  right  to  recover  the  aiiKHint 
from  the  defi'udant,  and  tli.it  II..  clainiiiiL'  under  C,  liad  the  .suiie 
right.    Hastings  c.  O'Maloney,  X.  15.,  4  A.'  305. 

1.'}.  A  holder  wlio  has  accepted  a  note  given  for  the  price  of  a  vessel 
transfcricd  hv  a  hill  of  sale,ilulv  siL'ne(l  and  registered,  hut  seized 


in 


execution  hefore  actual  possession  was  td  it  allied,  is  entitled  to  reiiiuT, 
aker  shows  that  he  was   induced  to  make  the  note  Iv 


unlei 


th 


m 


fraud.     Taylor  i:  McFarlane,  .'?  li.  A:  G.  10. 

II.  If  a  note  he  fraudulently  ohtained  from  the  holder  hy  nuan-of 
n  misrepresentation,   he  will  not   thcrehy   lose  his  rights  against  llie 
ty  who  has  committed  the  fraud.  Urover  i',  Watson,  Steven's  N.B. 
ig.  GO. 
T/it'  phihiiijf  ia  not  bound  to  prove  that  he  gave  value  in  theJoUow- 


part 
I)ig 


15.  In  Quebec,  when  the  note  is  cxpresseil  for  "  value  received, ""anil 
the  drt'eiidiint  iloes  not  accomjiany  his  plea  of  want  of  consideratiuii 
bv  the  atlidavit  rcipiired  hv  art.  1-15  of  the  Code  of  Civil  rrnccdiire. 
K.dly  r.  O'Connell,  K;  L".  C.  U.IK);  Straas  r.  (Tilhert,  15<,».  h.  R. 
6'Jl.    Otherwise  by  section  30  (2).     Sec  notes  under  sections  3  and  i', 

10.  Wheue  tlie  defendant  has  only  proved  that  lie  received  no  value, 
richette  r.  Lajoie,  10  L.  N.  206  ;  ilair  f.  McLean,  U.  C,  1  Q.  H.  45J. 
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17.  Wliero  tlie  (Icfonduiit  ha^  not  iinpoaclictl  the  con^sidoration. 
Sutlicilaiid  v.  Patterson,  1  Out.  \)\<:.  ')12. 

l"^.  Wiure  mMHi  till'  face  ot'tlio  liill  tliciv  is  a  prosuiiiptitjii  that  tlu' 
ild'cinlaiit,  tho  ilrawtT  of  a  i'lu'i|ue,  liaii  im  iiiniii'V  in  tlic  hands  of  the 
iiniuoe,  r.  g.,  where  the  defendant  wmte  to  iilaintill's  :  "  I'k-ase  pay  to 
the  liearor  $HiJ(),  a:id  I  will  see  von  later."  Nichols  v.  Kvan,  2  it. 
L.  111. 

lit.  Held,  tliat  as  tlie  defendant  liad  put  hi.«  defence  on  thejiroundof 
I'.irjery,  the  plaintiti'was  not  calh'd  npoti    to  prove  tlie  considei'ation, 
iiof  \va>  the  jndize  to  leave  to  the  jury  whethei'  he  iiad  ;^iven  anye 
siileiation  fof  the  note   (see  Harvcv  r.  Towei-i,  G  Exch.  05G).   Matl. 
vi't  i\  liuach,  Mich.  T.  ls;{:!;  N.  "H.,  8tev.  Di;:. 

Cli'iliners  iif  i)it;fey\  li(ii<  Uie  foUowiiuf  il/usfrdtiouft : — 
2(1.  A.   draws  a  hill  on  B.  and  indt.rses   it  to  C.    C.  sue.«  R.    It  is 
sliowii  that  |{.  accepted  it  for  A.'s  aecoinnioilation.  C.  is  not  called  on 
to  imive  that  he  L'ave  value,  he  can  recover  without  so  doing.     Mills 
r.  l!arlier(ls;}';),'l  M.  Si  W.  125. 

'21.  H.  makes  a  note  pavahle  to  C.  C.  indorses  it  to  D.,  who  sues  ]?. 
If  it  apjiears  that  B.  made  the  note  for  an  illejial  consideration,  D. 
iiiii>t  jiruve  that  he  gave  value.    Bailev  r.  Bitlwell  (1844),  lo  M.  »fe 

\y.  ::\. 

'I'l.  The  holder  of  a  hill  indorses  it  to  I),  to  get  it  discounte(l.  1). 
fniinlulenily  negotiates  it  to  Iv,  who  negotiates  it  to  F.  F.  sues  the 
aii'e|itor.  Evidence  is  given  of  D.'s  fraud.  F.  must  prove  that  he 
i«ii  holder  for  value,  (^f.  Smith  i\  Ih-aine  (1S;M),  16  Q.  IJ.  214; 
li.iiT  r.  Alderman  (IS.').'}),  14  C.  JJ.  '.lo 

2.!.  li.  makes  a  note  payahle  U)  C  ,  the  consideration  for  which  i.s 
a  wii'.'er,  /.  ('.,  a  consideration  void  hy  statute,  Imt  not  prohihited  under 
ainiially.  C.  indorses  it  to  D.,  who  sues  the  maker,  h^videm-e  i.s 
■i\\v]\  cif  these  facts.  I),  is  not  called  on  to  prove  that  he  irave  value. 
I'it.li  r.  .lones  (IS.^)')),  i".  E.  A:  B.  2:is ;  Belfast  i}aidving  Uu.  v. 
Ddherty  (1879),  4  Ir.  L.  K.  Q.  B.  D.  124. 

24.  Action  against  the  maker  of  a  iu)te  ]iayahle  to  hearer.  It  is 
A\»\yu  to  have  heen  stnlen  from  the  true  (jwner.  It  lies  on  the 
ImMer  to  prove  that  he  gave  value.  Raphael  r.  Bank  of  England 
(Inm),  17  C.  1!.  IC.l. 

.'■>.  \u  acceiitance  is  given  in  renewal  of  a  hill  which  turns  out  to 
I'l- ii  I'orgery.  The  genuine  hill  is  nego'iated,  and  the  holder  sue-;  the 
aLrt|itnr.  Evidence  is  given  of  these  facts.  It  lies  on  the  holder  to 
iniive  that  he  is  a  holiier  for  value.  Mather  v.  Maidstone  (IS.j(i).  18 
r.  I!.  27;!;  25  L.  J.  C.  P.  .'UO. 

2tl.  A  ]iartner  accepts  a  l)ill  in  tlie  firm's  name  for  a  private  deht 
aiiil  in  fraud  of  his  copartners.  Tiie  hill  is  negotiated.  The  holder 
'IK'- the  lirm  as  acceptors.  As  soon  a-^  it  appears  that  the  hi'I  was 
livi'ii  fur  a  private  deht,  the  holder  is  called  upon  to  pmve  liial  he  is 
a  Iml.ier  f..r  value.  Hogg  i-.  Skeen  (18i;5),  IS  C.  B.  N.  S.  420  ;  ;{4  L. 
.1.  ('.  P.  15:i. 

27.  If  the  holder  show  that  he  is  a  holder  for  full  value,  it  is  strong 
pviilciiceof /^o/if? //(/('.v,  and  was  fornierlv  iield  to  re-shit't  t'-  •  'nnk'nof 
jTenf.  Haphael' r.  Bank  of  England  (1855),  17  C  B.  Itii  ;  hut  Cf. 
J<'Me<  V.  (iorih.n  (1877),  2  App.  ('as.  at  p.  t'.28. 

2^.  But  what  if  the  holder  did  not  give  full  value  ?  In  America  it 
lias  heen  held  that  if  the  holder  ha«  in  irood  faith  given  partial  value, 
111'  tiiiw  recover  pro  fnnfu.  Holconih  r.  Wvckotr(1870),  10  Amer.  U. 
2U' ;  Dresser  c.  Mis.sunri  Co.  (187G),  3  Otto  92,  Sup.  Ct.  U.  S. 
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ii  30. 


RIGHTS   OP   HOLDER   IN   DDK   COURSE. 


Bills  mon- 
void. 


y  AVant  or  illcf^ality  of  consiileration  has  f!;ivcn  rise  to  fow  con- 
fliots  between  the  immediate'  parties,  compared  with  the  number 
oi'  cases  recorded,  where  the  plaiutiflf  is  a  remote  party  and  a 
holder  in  good  iaith  and  for  value.  Chalmers,  pp.  89,  90  ;iud 
91,  lays  down  the  following  rules  : — 

lo.  "  Fraud  is  a  dcfitice  against  an  immediate  party  and 
ag.iinst  a  remote  party  who  is  nov  a  holder  in  due  course  ; 

2o.  "  Illegality  of  C(»nsideration,  totid  or  partial,  is  a  diifenco 
against  an  immediate  party,  but  not  against  a  holder  in  due 
course ; 

3o.  "  When  a  bill  is  given  for  a  consideration,  which  by 
statute  expressly  makes  it  void,  it  is,  as  against  the  party  who 
gave  it,  void  in  the  hands  of  all  parties,  whether  immediate  or 
remote." 

Yet  the  decisions,   even   in   England,   do  not  seem    to   agree 
entirely  as  to  the  correctness  of  these  propositions.     In  the  luitesj 
under   section    13,  will  be    found  two   Ontario  cases,  where  the 
Courts  held  that  notes  given  on  a  Sunday   contrary  to  the  Provin- 
cial Statute   which  declares  ''  utterly  null  and  void  "  all  contracts 
made  on  that  day,  were   however  valid  in  the   hands  of  a  Imlder 
for  value  and  in  good  faith.      In  England,  where  all  contracts  or 
agreements    **  by    way    of  gaming  "    are  "  null    and  V(nil  "    by 
statute,    the    hond  Jidc  holder   for  value  may   likewise   recover 
although  he  be  aware  of  tlie  circumstances  under  which   the  bill 
was  originally  given.     In  Lilley  c.  Uaiikin,  which  originated  since 
the  })asi-ing  of  the  Bill   of  Exchange   Act,  the  Court  of  Queen's 
Bench    so  held    in   1887.     See    sect.  27,    ii.  52.      IIuildlestOD 
B.,  said  in    this    case:     "As  regards  the  other  point,   namely, 
that  the  judge  should  have  asked   the  jury  whether    Lilley  hinl 
knowledge   of  the  circumstances    under    which    the    notes  were 
given — that  point  wiuild  have  been  a  good  one,  if  the  transaction 
between  the  two  had  been  illegal  and  not  void  only.    The  Statute 
9  Aime,  c.  14,  avoided  bills   and  notes  given  for  certain  purposes, 
and  by  5  and  G  Will.  4,   c.  41,  s.    15,  such  notes  were  to  bo 
deemed  not  merely  void,  but  as  given  for  an  illegal  consiileration, 
Tiierefore,  if  these   notes  had   come   within   the  provisions  i'* 
Auue,   c.    14,  the  statute  5  and  G   Will.  4,  c.  41,  would  have 
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made  them  illegal ;  but  they  do  not,  and  8  and  9  Vict.,  c.  109, 
s.  18,  merely  enacts  that  cotitracts  by  way  of  gaming  or  wager- 
ing shall  be  void  and  not  recoverable  by  legal  process.  It  is 
not  necessary  to  go  through  the  various  authorities.  Fitch  v. 
Jones  is  supported  by  lieeston  v.  Beestou,  and  the  former 
expressly  decides  that  it  is  no  defence  to  an  action  of  this 
kind  to  shew  that  Lilley  was  aware  of  the  circumstances  under 
which  the  notes  were  given  if  consideration  was  given  f'>r  them. 
Tlu're  is  no  doubt  that  my  brother  Manisty  declined  to  put  this 
question  to  the  jury,  and  I  think  he  was  right  in  his  refusal  to  do 
so;  but  even  if  lie  were  wrong,  his  omission  would  not  prejudice 
tiie  defendant  having  regard  to  all  the  circumstances.  This 
motion  must  therefore  be  refused  witli  costs. 

"Smith,  J. — -This  was  an  action  by  Lilley,  brought  on  two 
promissory  notes  made  by  Rankin  in  Baird's  favor,  and  indorsed 
by  Hiiifd  over  to  Lilliiy.  In  the  cross  action  Baird  was  joined 
is  a  defendant,  but  Rankin  was  rightly  non-suited  in  this  action, 
Now,wi.s  there  any  misdirection  ?  I  thought  at  one  time  that  the 
second  question  mentioned  by  Mr.  llorne  Payne  ought  to  Imve 
been  left  to  the  jury  ;  but  my  brother  Manisty  was  clearly  right 
when  the  various  statutes  are  looked  at,  the  consideration  for 
lliose  notes  being  not  illegal,  but  void  only,  under  8  and  9  Vict., 
c.  109.  It  might  have  been  that  the  notes  were  given  without 
consideration  as  between  Rankin  and  Baird;  still,  if  they  were 
emlorsed  over  l()r  value  to  LiUi'y,  the  latter  could  recover  on 
them.  Mr.  Daniel  has  satisfied  me  that  the  question,  whether 
Lilley  received  the  notes  with  notice  of  their  having  been  given 
to  Baird  in  respect  of  gambling  transactions,  is  quite  immaterial 
as  iiffoetlng  Lilley's  right  to  recover  upon  them.  As  regards  the 
qiv'stion  of  consideration  for  the  imlorsement  of  the  note  from 
Baird  to  Lilley,  my  brother  Iluddleston  has  dealt  with  that 
point,  and  i  do  not  desire  to  add  anything  to  what  he  has  said." 

It  seems  diificult  to  reconcile  this  decision  with  section  29,  sub- 
section (/>),  which  deiines  a  holder  in  due  course  to  be  a  person 
who  took  tlie  bill  in  good  faith  and  for  value,  and  that  at  the 
time  the  bill  was  negotiated  to  him  he  had  no  notice  of  any  defect 
in  the  title  of  a  person  who  negotiated  it.  No  allusio*^  was 
miKle  to  the  Act. 

It  seems   that  a  distinction  must  be  made. 


§30. 


If  the  bill  be     Absolutely 
void. 


ij.li 
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i^  30-  _  merely  voidable  or  void,  or  for  an  illegal  consideration,  the  liokler 
in  due  course  is  entitled  to  recover  ;  but  if  it  is  absulutfly  void 
by  statute,  he  cannot.  This  distinction  is  clearly  defined  by 
Tiedeman,  s.  178  :  "  Where  the  consideration  is  declared  by 
decisions  of  the  Courts  or  by  statutory  enactments  to  be  siiujily 
void  on  account  of  illegality,  it  does  not  affect  the  v.ilidity  of  the 
contract  any  more  than  the  mere  absence  of  a  consideration 
■would  affect  it ;  and  the  bond  fide  holder  of  a  commercial  ins- 
trument would  nevertheless  be  able  to  maintain  his  action  upon 
it.  But  where  the  statute,  making  the  consideration  iliegnl 
declares  a  contract  founded  on  such  a  consideration  to  be  abm- 
lutdy  void,  the  language  of  the  statute  must  be  given  its  proper 
effef',  and  so  the  Courts  have  held  that  the  commercial  p^ipor 
founded  on  such  considerations  is  void  even  in  the  hands  o^  bund 
fidv  holders."     See  also  Hawthorne,  77. 

Such  is  the  clear  policy  of  the  Bills  of  Exchange  Act.  By  sec- 
ti<m  20,  a  bill  filled  up  contrary  to  instructions  is  valid  anil 
effectual  for  all  purposes  in  the  hands  of  a  holder  in  duo  course. 
By  section  21,  tiie  holder  in  due  course  is  again  protected  a;:ainst 
fraud  in  the  delivery  of  the  bill,  and  even  against  larceny.  By 
section  22,  the  incapacity  of  one  or  more  of  the  parties  to  a  bill 
in  no  way  diminishes  the  liability  of  the  other  parties  thereto. 
By  section  2A,  even  in  the  case  of  the  forgery  of  a  cheque,  the 
drawer  must  give  notice  within  a  year  after  he  has  acquired  notice 
of  such  forgery,  otlierwise  the  bank  is  discharged.  By  section 
30,  a  bill  tainted  with  usury  is  valid  in  the  hands  of  a  hobkr 
in  due  course,  although  the  usury  laws  *^')  declared  all  usurious 
contracts  absolutoly  null  and  void.  By  section  80,  sub-sec.  4,  5 
and  6,  every  person  who  issues  or  transfers  a  bill  or  note  for  a 
patent  right,  without  writing  across  its  face  the  words  "given 
for  a  patent  right,"  is  guilty  (tfa  misdemeanor,  and  the  bill  or 
note  is  V(dd  '' except  in  the  hands  <»f  a  holdi'r  indue  rourse 
without  notice  of  such  consideration."  By  sections  54,  55  ami 
87,  a  party  is  estopped  in  certain  cases  from  setting  up  forgery 
against  a  holder  in  due  course.  By  section  (J3,  where  the  material 
alteration  of  a  bill  is  not  apparent,  the  holder  in  due  courses  may 
enforce  payment  of  it,  according  to   its  original  and   true  tenor. 

(•)  Usury  laws  have  been  repealed  iu  Canada.  See  notes  umliT 
section  57. 
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etc. 


Fiiiiilly,  section  30,  subs.  2,  contains  an  express  prnvinion  upon  ^  30- 
tlie  pi)int  ;  it  dotincis  the  position  of  the  holder  in  duo  course  of  a 
bill  '•  obtained  by  or  affected  with  fraud,  duress,  or  force  and 
fear,  or  illegality."  JEo  is  not  to  be  non-suited,  but  he  must 
wove  tliat  he  is  such  liolder  in  due  course,  within  the  meaiuni;of 
soctioiis  2d  awl  30,  or  that  subsequent  to  the  allci^cd  fraud  or 
ilK'irality,  value  lias  in  good  faith  been  given  by  some  other 
holiltir  ill  due  course. 

The  consequence  of  this  sweopin;^  laniruage  is  obvious.  Error,  Fraud.  Ewor, 
friiul,  violenc.(,  or  fear  are  i^ener.iUy  causes  of  nullity  in  con- 
tracts, C.  C.  L.  C.  art.  91)1;  but  under  the  above  section, 
they  must  be  limited  to  the  immediate  parties,  and  cannot  be 
extended  to  a  holder  in  due  course.  The  principle  is  the  same 
iaall  couiitrii's.  Alauzet,  vol.  IV,  p.  58,  says  :  '' Les  prineipes 
gdneraux  (jui  r(?iiissent  toutes  les  oblijzations  conventionnelles 
soiit  applicables  aux  lettres  de  chaniic  ;  ct  si  la  lettre  de  chaiij^o 
a  ctu  arraciiee  par  la  violence,  extonjuee  par  le  dol,  ou  sonscrite 
par  crreur,  elle  sera  nulle  entre  les  contractants,  et  sauf  les  droits 
des  tiers  de  bonne  foi,  i\  qui  cette  nullite  ne  pourrait  etre  oppo- 
see."  See  also  1  Bedarride,  p.  179;  supra,  section  27,  n.  (Jl  ; 
sect.  29,  nn.  5  and  13  ;  sect.  30,  n.  12;  3  llandolph,  1891; 
Byl's,  Uth  ed.  150 ;   Hawthorne,  73. 

Those  principles  are  generally  conceded,  when  it  is  established 
that  the  party  deceived  knew  that  he  was  signing  at  least  a  nego- 
tiatiK-  paper,  and  that  the  error  or  fraud  affects  only  its  particulars, 
for  instance,  the  amount  payable,  or  the  term  of  payment.  Chal- 
mers, 89.  But  it  has  been  held  in  some  cases,  and  Chalmers 
asserts  at  pagi-  258,  that  where  a  person  is  induced  by  fraud  to 
siun  a  bill  or  note,  under  tlie  belief  that  he  is  signing  a  wholly 
different  instrument,  his  signature  is  null  and  void,  even  in  the 
hamls  of  a  holder  in  due  course,  p'*  -'ided  that  in  so  signing  he 
acted  witliout  uegligeuee.  ('Iialmers  ((notes  two  decisions  in  sup- 
port of  this  doctrine  :  Foster  v.  .MeKinnon,  L.  K.,  4  C.  P.  701, 
I8(i!),  '•  the  only  Engli.sh  case,"  he  says,  "  on  the  point ;  "  and 
Grifliths  V.  Kellog,  an  American  case  decided  in  187<),  20  Amer. 
li.  48,  And  to  these  m  ly  be  added  three  Quebec  decisions  in 
La  Hanque  Jacques  Cartier  v.  Lescard,  La  Ban(|ue  Jacques  Car- 
tier  r.  Lil)lanc,  and  L'Abbe  v.  Normaiidin,  all  noted  under  sec- 
tion 27,  n.  01. 
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The  Bills  of  Exchange  Act,  1890. 

In  Foster  v.  McKinnon,  an  old  man,  with  enfeebled  sight 
was  induced  to  flia:n  his  name  on  the  back  of  a  bill,  by  boinu,  told 
that  it  was  a  railway  guarantee  which  he  had  promised  to  sii,'ii. 
Byles,  J.,  said  :  ''  The  defendant,  according  to  the  finding  of  tjic 
jury,  never  intended  to  indorse  a  bill  of  excliaiige  at  all,  hut 
intended  to  sign  a  contract  of  an  entirely  different  nature.  It 
was  not  his  design,  and,  if  he  were  guilty  of  no  negligence,  it 
was  not  even  his  fault  that  the  instrument  turned  out  to  be  a  bill 
of  exchange.  It  was  as  if  he  had  written  his  name  on  a  sheet 
of  paper  for  the  purpose  of  franking  a  letter,  or  in  a  lady's  album, 
or  on  an  order  for  admission  to  the  Temple  Churcli,  or  on  the  fly. 
leaf  of  a  book,  and  there  had  already  been  without  his  knowledge 
a  bill  of  exchange  or  promissory  note  payable  to  order  inscribed 
on  the  other  side  of  the  paper.  To  make  the  case  clearer,  sup- 
pose the  bill  or  note  on  the  other  side  of  the  paper  in  each  of 
these  cases  be  written  at  a  time  subsequent  to  the  signature, 
then  the  fraudulent  misapplication  of  that  genuine  signaiure  to 
a  difl\rent  purpose  would  have  been  a  counteifeit  alteration  of  a 
writing  with  intent  to  defraud,  and  would  therefore  have  amount- 
cd  to  a  forgery.  In  that  case  the  signer  would  not  have  been 
bound  by  his  signature,  for  two  reasons — first,  that  he  never  in 
fact  signed  the  writing  declared  on,  and  secondly,  that  he  never 
intended  to  siLin  any  such  contract." 

Griffiths  V.  Kellog  is  a  Wisconsin  case,  where  the  Court 
decided  thnt  where  a  short-sighted  person,  unable  to  read  with- 
out glasses,  signs  a  note  without  them,  upon  the  represent;itioa 
tiiat  it  is  a  different  paper,  lie  would  not  be  responsible  even  to  a 
holder  in  due  course,  although  he  did  not  road  the  paper,  when 
lie  could  have  done  so  with  the  aid  of  bis  glasses,  and  although 
bis  children,  who  could  read,  were  prer^ent  and  were  not  requested 
to  read  tlie  paper  to  him.  But  by  referring  to  Randolph,  vol.  1 1 1.,  ^ 
1873,  several  contrary  American  decisions  will  be  found.  They 
are  summed  up  as  follws :  "  Where  a  party  signs  a  note,  under 
the  belief  that  it  is  a  different  paper,  although  he  is  misled  by 
tlie  fraud  of  the  payee  or  of  some  other  party,  he  will  be  estopped 
from  setting  up  the  fraud  against  a  bond  fide  purchaser  lefore 
maturity,  if  he  has  been  guilty  of  negligence  in  executing  tlie 
pajier.  And  he  will  not  be  excused  by  mere  inability  to  read 
without  glasses,  which  were  not  at  hand  j  or  by  his  ignorance  of 
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the  lant,'uap;e ;  or  even  by  his  inability  to  read,  where  there  were 
other  pi^rtious  present  who  could  have  read  the  p  iper  to  hiui,  and 
whcic  lie  has  made  no  cffurt  whatever  to  ascertain  what  tiie  ins- 
truuii'iit  was."  Tiodenian,  ^  285,  adds:  ''Even  one  who  is 
uuablf  to  read  or  write  may  be  iruilty  of  nei^lii;ence.  As  was 
said  liy  Chief  Justice  Gibson,  if  he  will  not  demand  to  have  it 
read  and  cxplainud  to  him,  he  is  guilty  of  supine  neglij-ence, 
which,  I  take  it,  is  not  the  subject  of  protection,  either  in  e(iuity 
or  law, 

"  But  there  is  never  any  excuse  for  one  who  is  able  to  read 
himscir,  if  he  does  not  do  so,  but  contents  himself  with  hearing  it 
read  by  another.  By  doing  so,  he  unnecessarily  reposes  confi- 
deuee  in  aiiotlier,  and  if  his  contideiice  proves  to  be  misplaced 
he  must  abide  the  ctmsequence.  Such  a  person  cannot,  on  the 
ground  of  mistake  and  misrepresentation,  prevent  a  recovery 
agartist  him  by  a  hand  Jide  holder,  at  least  that  [is  the  opinion 
of  a  majority  of  the  Courts." 

It  is  difficult  to  reconcile  these  decisions  quoted  by  Chalmers, 
even  that  of  Mr.  Justice  Byles  in  Foster  v,  Melvinuon,  with  si'cs. 
29  and  ?A),  which  make  no  distinction  between  tVaud  in  the  making 
and  fraud  in  the  signing  of  a  bill,  and  provide  that  where  a  bill 
Mohtdined  by  fraud,  duress^  or  force  and  f car,  or  other  unhiw. 
hi  means,  or  for  an  illegul  coiisuleritlnn,  the  holder  will  bo 
bound  to  prove  that  v:iluc  has  been  given  in  good  faith.  The 
priiicijile  of  the  Act  is  not  arbitrary,  but  is  reasonable.  If  an  old 
mau  with  iMifeebled  sight,  as  in  tlie  case  of  Foster  v.  ^EcKinnon, 

even  a  blind  man,  or  one  not  understaiuling  the  languaire  of 
the  iu>trument,  or  unable  to  read  with  or  without  his  glasses,  is 
called  ujton  to  sign  a  p;iper,  commercial  or  other,  he  should  re- 
quest the  assistance  of  some  third  party  in  whose  charaeti  r  ho 
has  confidence,  in  order  to  ascertain  the  true  nature  of  the  instru- 
ment, hef  ire  affixing  his  signature  to  it.  And  if  he  fail  to  do  so, 
orre((uest  tlie  assistance  of  a  man  unworthy  of  his  conti<lenet',  it 
is  his  misfortune,  and  he  must  himself  bear  the  conse((uences  of 
his  own  act,  instearl  of  a  third  party  who  has  accepted  it  in  good 
faith  and  '     value  in  the  ordinary  course  of  busini;ss. 

These  and  similar  cases  based  upon  fraud  are  very  different 
froiu  the  cases  of  notes  written  on  the  fly-leaf  of  a  book,  or  a 
lady's  album,  where  there  is  not  only  fraud  but  actual  forgery. 


§  30. 


s 


106  TiiK  Bills  of  Exchange  Act,  1890. 

^  30.  withm  tho  moiininu;  of  section  2-4  of  tlio  Rills  of  KxcliaiiLjc  Act 
and  of  tlio  Forgery  Aft.  Sno  Appumlix  ami  TiiMloiiian,  s.  284- 
IJyl.'S.  mil  (■(].,  :U:{;  also  llawtlioriic,  S(». 

As  laid  down  by  ChaliiuTS  and  TicdcniaM,  illfi^alify  ofeotisi- 
deration  cunnot  bo  O[ipo-iod  against  a  linldcr  in  dui!  course,  un- 
less by  statute,  it  expn'ssly  and  abse.lutely  inaki'S  it  void,  tliat  is, 
to  all  intents  and  purposes,  as  in  tlie  ease  ot  a  note  given  by  a 
in;irried  woman  separated  as  to  property  for  tbe  debt  of  licr  hus- 
band. See  section  'I'l.  n.  21.  If  ni^'nly  illegal  or  void,  it  is  valid 
in  the  bands  of  a  holder  iu  due  cnurse.  Thireiore  tbo  decision 
in  IJiruleau  v.  Derouin  iiiU'^t  be  received  with  caution,  especially 
as  article  1027  of  the  Civil  Code  merely  denies  the  right  of 
action.  In  Kngland  and  France  tbo  same  rule  prevails.  See 
decisions  quoted  under  section  27,  un.  52  ami  W.\. 
Stolen  bills.  It  Would  seem  in  conclusion  that  outside  of  forged  bilN,  bills 
declared  by  statute  absolutely  void  and  bills  signetl  by  parties 
inc  i])acitated,  the  holder  in  due  course  of  a  bill  complete  and 
regular  on  tlu'  face  of  it  is,  in  all  cases,  entitled  to  recover,  and 
under  sections  21  (2),  29  (2),  and  iJO.  it  is  difficult  to  hold 
ctlierwise,  even  where  the  bill  has  been  obtained  by  means  of 
larceny,  ''or  otiier  unlawlul  means."  Young  l\  Urote,  4  Jiiiiuli. 
2.^):'. ;  Ingham  v.  Primrose,  7  C.  B.  N.  S.  82  ;  Raphael  v.  Bank 
of  Knghind,  supra,  n.  24;  Vagliano  n.  Bank  of  England,  5S  L, 
J.  Q.  B.  ;5r)7.  Chalmers,  40  ;  Tiedeman,  J^S  I'^l.  2^2;  1  Uan- 
(bdpii,  217,  220.  See  section  21,  sub.  2  (6),  and  sections  22, 
24,  20,  30,  54.  .5.5  and  03. 

'J'he  difference  between  these  cases  and  those  of  fraud,  etc.. 
mentioned  above  is  manifest.  Here  there  is  no  consent  whatever, 
either  to  a  bill  or  anything  else,  and  as  far  as  tlu;  parties  incapaci- 
tated or  tbefirized  signatures  are  conceriu'd,  the  instrument  never 
bail  any  inception  or  exi.stenee.  The  bolder  is  imu'eover  pre- 
sumed to  be  acfiuainted  with  the  parties  and  tlufir  signalures, 
sec.  54,  55  and  87.  In  cases  of  fraud  or  error,  on  the  contrary, 
or  even  larceny  of  tbe  bill,  the  latter  has  an  existJiico,  however 
defective  it  may  be  between  the  original  parties,  and  it  is  the 
misfortune  of  tbe  true  owner,  if  in  the  ordinary  ci»urse  of 
business  it  passes  to  a  bolder  in  due  course.  Tlu^  boldt^r  has  no 
j'-'-ms  of  knowing  the  fraud  or  error.  One  party  niu>t  ."uffer, 
and  it  is  highly  importuHt,  if  not  indispensable  to  the  uegotia- 
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tion  ;ui(l  Viiluc  of  couimcrcial  paper,  tlint  the  loss  should  bo  sus-       §  30. 
taimd  by  the  ptirty  who  has  occasioned  it,  however  innocLUt  a 
victim  he  iii:iy  be. 

Tliis  (Idctrine  does  not  seem  to  be  ni'w  in  the  Eiiiilisli  Law,  and 
evtii  ill  Hyles  on  Bills,  cd.  1884,  p.  15(1,  sevi'ral  oUUK'cisions  arc 
(|Uiiti'd  I'lilly  supp()rtin>j;  the  same: —  "  IJut  where  a  iVaud  has 
lit  til  ])raetised  on  the  maker  or  acceptor,  an  indorsee  tor  value 
without  notice  may,  nevertheless,  recover  a<^ainst  him...  So,  in 
an  autioii  by  tlie  indorsee  against  the  maker  of  a  note  thirteen 
vcars  old,  the  elendant  obtained  a  rule  nisi  to  set  aside  a 
jiuli:iiK:i-  by  default,  on  an  affidavit  that  he,  the;  defendant,  was 
»iiiinll<il  out  of  the  note.  An  affidavit  beini^  made  (ui  the  other 
si(K',  that  the  plaintiff  took  the  note  bond  Jide  and  gave  a 
\aliialili'  consideration  for  it,  the  Court  held  that,  however 
Imjifiilterlij  it  might  have  been  obtained,  a  third  person,  who  took 
it  fairly  and  uave  a  consideration  for  it,  was  entitled  to  recover, 
and  tluy  disehariied  the  rule."  Morris  v.  Lee,  2  Ld,  Raym. 
i;{!l(;;  1  Stra.  {j2\)  ;  Uayley,  Gth  ed.  iA\d  ;  Thiedenian  v.  Gold- 
sdiuiidt,  1  De  G.  V.  ^  J.  4.  A.,  by  false  representations, 
induced  B.  to  sign  his  name  to  a  blank  stamped  paper,  which 
A.  at'li  rwards  secretly  filled  up  as  a  promissory  note  for  100/., 
and  induced  C.  to  advance  him  100/.  upon  it.  A.  was  indicted 
tor  dilVauding  C.  Held,  that  C  had  his  remedy  against  B.  on 
till' note,  and  that  the  fraud,  therefore,  not  being  upon  C  but 
upon  H,,  the  indictment  was  not  sustained  by  the  evidence.  '"  Bex 
I',  lU'vett,  Bury  8ummer  Assizes,  1820,  Coram  G arrow,  B." 
iSiviral  decisions  will  also  be  found  in  the  new  edition  of  Tudor, 
Mouaiitile  cases,  18S4,  pp.  291  to  302,  to  the  same  effect.  At 
pasre  291,  he  sums  up  the  English  doctrine  as  follows: 
"  Another  important  exception  to  the  general  rule  exists 
in  the  case  of  negotiable  instruments,  for  the  property  in 
llicin  will  pnss  like  casli,  by  mere  delivery  to  a  person  taking 
tliiiu  liondjide  and  for  value  (now  termed  a  holder  in  due  course), 
will)  will  be  entitled  to  retain  them  as  against  the  former  owner, 
fflio  ii;ay  cither  have  lost  them  or  from  wliom  they  may  have 
Wn  stolen.  Nor  is  it  essential  to  tho  validity  of  tho  transfer 
that  it  should  be  made  in  market  overt.  The  hading  case  upon 
the  subject  is  Miller  v.  Hace,  1  Burr,  452 ;  1  Smith's  Leading 
«i*s,  ;)89."   See  also  Hawthorne,  G9. 
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The  Bills  of  Exciian(;k  Act,  181)0. 

At  page  391,  he  adds:  "It  has  bonn  recently  decided  that 
the  owner  of  a  negotiable  imtrnmint,  wliieh  has  been  stolen,  li.is  no 
title  to  it  aij;ain8t  a  bondjii/c.  holder  lor  value,  altliou^ii  lie  has 
prosecuted  the  thief  to  cniivietion."  Cliieliester  v.  Hill,  ."iL*  L. 
J.  N.  S.,  Q.  B.  1(>I).  This  (h'eision  was  hased  upon  the  follow 
ing  provision  of  the  luipi-riiil  Lareeny  Act,  'Il-'l't  Viet.,  c.  !)!), 
see.  100.  introduecd  into  Canada  in  ISC.K  by  tlu;  '.Vl-'Xi  Viet.,c. 
21,  sec.  113  :  "Provided  that  if  it  appear...  that  the  valiiahlo 
security,  beinj^  a  neuiotiable  inst' •.nu'i't,  has  bond  Jidf  hnii 
taken  or  received  by  transfer  or  delivery,  by  some  person  or  hoily 
corporate  for  a  just  and  valuable  consideration,  without  any 
notice  or  without  any  reasonable  cause  to  suspect  that  the  siuiu! 
had  by  any  felony  or  misdemeanor  been  stolen,  taken,  obtained, 
extorted,  embezzled,  converted  or  disposi'd  of,  in  such  case  the 
Court  shall  not  award  or  order  the  restitution  of  sucli  security," 

Field,  J.,  observed  in  Chichester  7'.  Hill :  "  I  think  that  the 
proviso  in  tlie  section  we  are  construing  is  not  merely  applieable 
to  the  words  that  it  immediately  follows,  so  as  only  to  prevent 
a  summary  (U'der  beinjj:;  made  against  bona  fide  holders  of  iiei;o- 
tiable  instrunnuits.  I  think  it  is  intended  to  cut  down  the 
jreneral  rii;ht  of  property  given  by  the  first  part  of  the  section, 
and  to  protect  the  bond  fide  holder  ai^ainst  all  proccedinus.  la 
so  deciding;,  it  seems  to  me  that  we  are  deciding  both  aceonlinj.' 
to  law.  and  according  to  what  is  just  between  the  parties,  tlioudi. 
no  doubt,  it  is  a  hard  case  on  both  sides."  Williauis,  J.  :  ''I 
am  of  the  same  opinion.  It  sei'ms  to  me  that  by  this  section 
the  title  of  the  bond  fide\\o\Ac\'  of  a  stoli-n  instrument  is  protected 
against  that  of  the  person  from  whom  it  was  stolen.  As  to  the 
construction  that  has  been  put  upon  the  statute  of  Hen.  S.,  1 
may  say  tliat  I  do  not  think  it  ever  was  the  intention  of  that 
statute  to  art'ect  the  title  accjuired  by  a  purchaser  in  market 
overt.  And,  upon  searching,  I  find  that  that  was  the  oiiinion 
of  all  the  judges  when  the  act  was  first  ])assed.  But  r  practice 
sprang  up  at  the  Old  Bailey  of  disregarding  that  title,  anil  the 
practice  became  too  inveterate  to  be  disrey;iirded  by  the  judges. 
So  that  I  am  not  at  all  pressed  by  the  construction  that  has 
been  put  upon  the  statute  of  Hen.  8.  I  think  it  is  clear  that 
the  title  of  the  bond  fide  holder  for  value  was  intended  to  be 
protected  in  the  public  interest." 


Consideration. 

Tlii.-"  coiiclusion  is  in  accdrduiico  with  the  goncriil  principles  of 
tlio  Civil  Code  of  Quobi'c.  Art.  14^7  says:  "  Tiie  .sale  of  a 
tiling  wliicli  does  uot  brloiiij;  to  tiie  seller  i«  null,  subject  to  tlio 
txc'iiitioiis  declared  iu  the  three  next  following  articles  : — 

"Art.  1488  ;  The  sale  is  valid  if  it  he  a  couiun'rcial  matter, 
or  it' the  seller  afterwards  become  owner  of  the  thing. 

"  Art.  1489  :  If  a  thinu;  lost  or  stolen  be  bought  in  good  faith 
in  a  fair  or  market,  or  at  a  public  sale,  or  from  a  trader  dealing 
in  siiiiihir  iirtieles,  the  owner  cannot  reel  dm  it  without  reimburs- 
intr  to  the  purchaser  the  price  he  has  paid  for  it. 

"Art.  14tM):  If  the  thing  lost  or  stolen  be  sold  under  the 
authority  of  law,  it  cannot  be  reclaimed. 

'•  Art.  2208 :  Prescription  of  corporeal  moveables  takes  place 
nftor  the  lapse  of  three  years,  reckoning  from  the  loss  of  po>.ses- 
sion  in  favor  of  possessors  in  good  i'aith,  even  when  the  loss  of 
po?f*e!>sion  liaH  been  occasioned  by  thei't. 

"  This  prescription  is  not,  however,  necessary  to  prevent  revcn- 
dieatii>ii.  if  the  thing  have  been  bought  in  good  faith  in  a  i'air  or 
umrktt,  (ir  at  a  public  sale,  or  from  a  trader  dealing  in  similar 
iUtiflt's,  nor  in  commercial  matters  generally,  .saving  the  exception 
contained  in  the  following  paragraph. 

"  Nevertheless,  so  long  as  prescription  has  not  been  acquired, 
the  tliiii'-' lost  or  stolen  may  be  riivendicated,  althouu'h  it  have 
botn  hiiught  in  good  faith  in  the  cases  of  tlio  preceding  para- 
graph ;  but  the  revendication  in  such  cases  can  only  take  place 
upon  reimbursing  the  purchaser  for  the  price  which  he  has  paid. 

'•Ir  the  tiling  have  been  sold  under  the  authority  of  law,  it 
cauiMit  in  any  case  be  reveudicated. 

'■  Tiie  stealer  or  other  violent  or  clandestine  possessor  of  a 
tiling,  and  his  succe.><sors  by  general  title,  arc  debarred  from 
pif^eribing  by  articles  2197  and  2198." 

Articles  US8,  1489  and  22()8  of  the  Civil  Code  apply  to  the 
contract  df  pledge.     Q.  42-43  Vict.,  cap.  19. 

The  >anie  principles  to  a  great  extent  will  be  found  laid  down 
in  Tudiir,  Lead.  Cas.,  3rded.,  1884,  pp.  270  and  following,  under 
the  heading,  "The  case  of  I^Iarket  Overt." 
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§31. 


Il 


Kt'ijotlatlon  of  Bills. 


NoRotiation  of     31.   A  bill  is  lu'ffotijited  when  it  is  tniiislVMied 


bills. 


Irom  one  person   to   anotiier  m  sueh  a  niiiniier  us 
to  constitute  the  transi'eree  the  holder  oi'the  I)ill; 

To  bearer.  (2)   A  hill   payable  to  bearer  is  negotiated  l»y 


del 


iver 


y 


To  order.  (."))   A  bill    payable  to  order  is  negotiated  by 

the    indorsement    of   the   holder    completed    by 


del 


iverv 


J  J 


dordemeiit 


Without  in-  (4)  Where  the  holder  of  a  bill  payable  to  his 
order  transfers  it  for  value  without  indorsiui:  it. 
the  transfer  gives  the  transferee  such  title  as  the 
transferror  had  in  the  bill,  and  the  transferee  iii 
addition  ac<{uires  the  right  to  have  the  indorso- 
ment  of  the  transferror;  (') 

Personal  lia-  (ij)  Where  auy  person  is  under  obligation  to 
indorse  a  bill  in  a  re[)resentative  cai)aeity,  ln' 
niav  indorse  the  bill  in  such  terms  as  to  negative 
per.sonal  liability. 

Si'o  sections  S,  25,  2(1,  M\  ami  75. 

1.  TIk' tt'nii  "  Mi'irotiiitc  "  ill  rcftTonce  to  hills  of  cxoliaiisjre  iiioaii'* 


bi 
av 


rson 
iiy  n 
oiiled 


\y  be 


to  traii>t'rr  tni'  a  valiialilf  (■oii-idtTalioii 


l-ost 


\U 


cr  r.  liuwi'i 


li.  2j(;.     Si'f  also  Wookcv   V.  Pole,  4  B.  ,V   Aid.   10;  S 


r.c 

wan  r. 


N.  IS. 


Australasian  Co.,  2  11.  Ac  C.  IH-I;  Crouch  r.  Civdit  Foncicr.  L.  U.,  "< 
Q.  J}.  :{SI;  MiikT  r.  llaiu-,  1  Sinitii  Lead.  Cas.  47!);  Whistler  r. 
l\.rsti-r,  14  C.  15.  N.  S.  257. 

2.  A  note  hearing  tlie  .-taiiijiof  a  hank,  that  the  note  is  its  iiniperly, 
is  .still  negotiable.  Jiarthe  r.  Arinstrung,  5  li.  L.  21.'{.  See  seetioii 
75  of  the  Act. 

."5.  A  hill  of  e.xcliange  was  thus  indor.«ed  :  "  Pay  to  the  order  nf  the 
Bank  of  Nova  Scotia,  Amherst,"  and  bv  the  agent  of  the  iianivat 


(1)  See  infra,  aeotion  38,  nn.  1  to  3. 


NudOTIATION    OF   BiLLS. 


Ill 


AhiIkm'-I,  "  Pnv  tc.  the  order  nf  the  llmik  nf  Ndvii  Scdtiu,  Hulifiix,        ^  31. 
fur  cnlli'dinti.'      Till'    liill    was    ilisliuiKucd    for   nuii-paviiu'iit    ami 
riiiuiK'ii  In  till'  airciicy  at   AmliiTst,  wIki  tniiiHit'iTcd  it  loA.  witlidnt 


IlIlV 


iiidoi'scitii'Ml    liciiiL'   made  otlitT  than    tliixc  alrcadv'   on  llic  liill. 


lli'id.  iliiii  till'  l:ill,  liaviii;:  Ihcii  spfcially  indor<i'd  tn  die  I 


laiiK,  coUM 


t  lie  iniii>rcri'rd  ('.\cc|pt  liv  i  •orsciiKMit.  For.-vtli  r.  LawiTuci',  7 
U.  iV  <l.  IIS;  7  C.  1-.  'I'.  17-1. 

•!,  Allai'liiiu'iits  of  Mf^rntialde  paper  in  the  liaiid-i  of  the  maker 
ciiiiiiiil  rt'^lrain  its  iicLrotialiility,  provided  the  traii-t'er  he  made  hefoi'e 
iiiuliinlv  and  m  L'nod  Ihil  h.  (Jihson  r.  lline,  II  I.ouis.  ['!'.)  j  Kimliall 
r.  IMiint,  11  ill.  ail. 

■|.  A  driifl  or  order,  not  ni';;otialiIe  in  its  t'orm,  lieeomes  ne^rolialile 
if  it  lie  areepted  pavaMe  lo  tlio  order  of  the  pavee.  Croshv  r.  Hearth, 
U")  honis  :ilt. 

ii.  The  iiejiotiahility  of  a  hill  is  nohideeted  hy  tlie  fact  that  it  shows 
oil  it  the  nature  of  the  coii-ideration.  ("anal  Mank  c.  llollaml,  5 
La.  All.  ;!(i  I  ;  Mawrin  r.  Cliamhers,  l(i  lionis.  '207. 


In  I 


ionisDina  am 


I   1< 


ranee 


tl 


le 


iiiil(irs(  nient  of  a  hill  operates  a 


tniii'fer  of  any  mortL'a'.:e  or  seeiinty  <riven  lo  secure  its  payment 
Aui.'U-ie  r.  Reiiard,  ii  lloliinson,  '.W) ;  Hnrthe  r.  Donaldson,  I')  Ijoiiis. 
>ll ;  IJedarridf,  art.  IS7.  Tiiesanie  rnle  prevails  in  all  the  Stales  of 
the  i'liioii.  Kandoiph,  §  7i'>l,  7.'>2,  l(i7r(.  But  in  Kn;:laiid.  C^nehec  and 
llic  utiier  provinces,  it  would  seem  that  a  sepaiale  Iran-^fer  or  assij.Mi- 
iiii'iil  uoiild  lie  iieeexary.  See  section  2'.\,  n.  ."),  anil  notes  under  that 
si'i'tioii.     Si'c  also  notes  uinU'r  section  5.'{. 

M,  Where  a  note  is  uiade  piiyahle  to  A.  or  hearer,  and  A.  indoi'se.s 
it,llion;;li  the  indoisemenl  is  not  nei'es>ary  for  liie  purpose  of  transfer, 
vci  A.  will  he  liahle  on  his  indorsement.  Hooih  r.  Jiandav,  I'.  V.,  (J 
■Q.H.21:);  Wilcocks  r.  I  iiminjr.  r.C.,7  Q.  J}.;{72;  Scott  r.  Doujriass, 
b  0.  S.  207 ;  Sti'cr  r.  Adams,  (i  O.  S.  (iO. 

9,  When  a  note  made  payahlo  to  A.  or  hearer  was  afterwards 
iiiilurs((|  hy  C.  iind  ih'livered  hy  I  lie  latter  to  A.,  C.  was  held  liahle  iis 
aiiiiidor-er.  Vaiil  endeii  r.  Vandiisen,  U.  C,  7  Q.  B.  17G  ;  liamsdcll 
r.  Telfr,  I'.  ('.,  ■)  ().  n.  50S.     See  section  5(i. 

111.  The  holder  of  a  hill  payahle  to  order  transfers  it  to  D.  for  value 
witlioiit  indorsing.'  it.  I>.  cannot  sue  the  acceptor  in  his  own  name, 
iir  iK'L'otiale  the  hill  hv  iiidorsiii<j:  it  to  E.  Harrop  r.  Fisher,  10  ''.  H. 
N.  S.'2li:i;  Cunlitle  r.'  Whitehead,  :{  Hinjr.  X.  C.  KiO  ;  Kd^'c  r.  Huui- 
I'unI,  ;!1  I;.  ,1.  Ch.  SO;-). 

11.  A.  draws  a  hill  on  15.  payahle  to  his  own  order.  H.  accepts.  A. 
liiscdiinls  the  hill  with  C,  hut  hy  mi.stake  or  fraud  omits  to  indor.se 
it.  C  indorses  the  hill  in  hhink  in  A.'s  name,  and  sues  ]J.  ('.  can- 
nut  reeov  r  ;  he  had  no  ri'.:lit  to  indor.-e  the  hill.  Ilarro|i  r.  Fisher, 
1(1  C.  15.  X.  S.  IDC;  :!0  I..  .1.  C.  I'.  2,s;5. 

12.  ('.,  the  ludder  of  a  hill  payahle  to  order,  transfers  it  for  value  to 
D.  without  indoisiiiiT  it.  If  C  becomes  hankruiit,  the  Court  will 
miiipcl  his  trustee  in  hankriiplcv  to  indorse  the  hill.  K.\  parte  ^hiw- 
briiy,  I    .lac.  Sc    W.  12^.     \]\    parte  Rhodes,  .'{  Mont.  A-  Ayr.  217. 


i:!.  Ire 

to  iii(liii-se. 


the  Court  wil 


comi)el 


lis  executor  or  administrator 


Wat 


kuis  (• 


Ml 


lule 


2  Jac.  &  W.  2U. 


II.  The  holder  wlio  takes  proceedinjis  under  the  Tnsol  'ent  Debtors' 
Act  of  Xew  iJrunswick,  21  Vict.,  c.  17,  may  yet  tran-^fer  his  hill,  not- 
wilhstaiiding  the  publication  of  the   notice  calling  a  meeting  of  the 
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A  32. 


creditors  or  a  (Iced  of  composition  under  the  Act.     Caniiibell  t.  Gil. 
bert,  LS()2,  8lev.  Dig. 

'!rvHiknn°'      **^'  ^11  i"(^lt3rsement  in  order  to  operate  as  a 
dorseimut.   negotiation    niii.st    comply    with    the    following 
conditions,  namely  : — 

(a)  It  must  be  written  on  the  bill  itself  and  be 
signed  by  the  indoi'ser.  The  simple  signatu"« 
of  the  indorser  (ni  the  bill,  without  additional 
words,  is  sidlicient ; 

An  indorsement  written  on  an  allonge,  or  on  a 
"  copy"  of  a  bill  issued  or  negotijited  in  a  country 
where  ""'copies"  are  recognized,  is  deemed  to  be 
written  on  the  bill  itself; 

(b)  It  nuist  be  an  indorsement  of  the  entire 
bill.  A  partial  indorsement,  that  is  to  say,  an 
indorsement  which  purports  to  transfer  to  the 
indorsee  a  part  only  of  the  amount  payable,  or 
which  purports  to  translcr  the  bill  to  two  or  more 
indorsees  severally,  does  not  operate  as  a  negotia- 
tion of  the  bill; 

(c)  Where  a  bill  is  payable  to  the  order  of  two 
or  more  payees  or  indorsees  who  are  not  part- 
ners, all  must  indorse,  unless  the  one  indorsing 
has  authority  to  indorse  for  the  others; 

(2)  Where,  in  a  bill  payable  to  order,  the  payee 
or  indorsee  is  wrongly  designated,  or  his  name  is 
misspelt,  he  nuvy  indorse  the  bill  as  therein  des- 
cribed, adding  his  proper  signature ;  or  he  may 
indorse  by  his  own  proper  signature ; 

(o)  Where  there  are  t\vo  or  more  indorsements 
on  a  bill,  each  indorsement  is  deemed  to  have 
been  made  in  the  order  in  which  it  appears  on 
the  bill,  until  the  contrary  is  proved  ; 


Alisspelling. 


Order  of  in 
dorsfnii'iit. 
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(■i)  An  indorsement  may  be  made  in  bl/mk  or §  32. 

special.     It  may  also  contain  terms  making  it  I't'S- j[|J:^^jl|^^^[" 
trictive. 

See  section  35. 

W/iere  there  are  two  or  more  indorsements  : — 

1.  Till'  (inicr  (.."  siiriiiitui't'^'  li_v  iiulnrsciiK'nt  upon  a  hill  i<  a  mere  pre- 
^^llllllltl^ll  (if  tho  iiiiik'rstuniliii;;  of  llic  iiidorstTs  wiiicli  ii)ay  be  relnit- 
tfil  liv  eviili'iiiH',  oral  or  written,  of  a  contrary  nncKMstahilinir.  Uav  i'. 
Si'ii'iiliurpc,  11  L.  C.  R.  IWd;  Scott  i\  Qiieliec  liaiik,  7  L.  N.  iiJI^; 
I>veill<''  ('.  Dai^iie,  2  Q.  li.  H.  121);  Scott  i\  Tunil.nll,  »".  L.  N.  :{'J7 ; 
Liiiircut  r.  Mcrcier,  8  (I.  \^.  R.  Ha;  Desclianips  r.  Lcjrer,  M.  Ij.  R  ,  '^ 
S.  ('.  1  ;  Wiilctt  r  Court,  (1  I..  N.  2(»4  ;  KMrr  r.  Keilv,  U.  V.,X  Q.  H. 
■Jill;  Mutralt  r.  Uees,  V.  C,  15  Q.  15.  ;V27  ;  lan.<on  /'."  PaNt.m.  l'.  ('., 
2:;  (".!'.  i:{l»;  \V..ras\vurtli  r.  MacDonL'all,  T.  C,  8  C  1'.  U):}  ;  P.laiii 
r.  Olipliaiit,  U.  C,  IH  Q.  B.  244;  Foster  v.  Farewell,  U.  C,  \\\  Q.  M. 
44'J;  Sniuil  /;.  lliadcll,  :il  C.  P.  ;{7;t ;  Xoltu  t'.  Creditors,  7  Martin, 
N.  8.  12.  lit'J. 

2.  Ami  tliis  contrary  understandin^jj  may  lie  inferred  from  facts  and 
ciri'inii^tancc-*  attendant  npon  the  making,  issue  and  transference  of 
liie  liill.  Macd.mald  i\  Wliitlield,  P.  C,  8  App.  Cas.  744;  Reynolds 
r.  V.'heeler,  lo  C.  R.,  X.  S.  -jiU  .  lanson  c.  I'axton,  U.  C,  2;i'  C.  P. 
4:!'.* ;  and  .Macdonald  v.  Maj^'ruder,  .'{  Peters  470,  overruled. 

Thf  f\i!li)iriiuj  illiist  rut  ions  arc  from  Clialmeri,,  pp.  95  tn  98  -. — 
.'V  C,  the  Imliler  of  a  iiiil,    sii^ns  it  and  writes    thereon,  "  I  herehy 
'\><\p\  tills  drafi  and  all  henetit  of  the  money  secured  therehy  to  D." 
This  is  an  iiulorsenient  by  C.     Ricliards  i\  Fraiikuni  (1840),  9  C.  & 
I'  lit  M  •)•>•. 


I.  11.). 


lit] 

4.  ('  ,  the  holder  of  a  note,  signs  it  and  writes  thereon,  "I  beqiieath 
—  I'liv  the  within  to  1) ,  or  his  order,  at  mv  death."  and  '^ive-^  it  to  I). 
Tl 


lis     1^ 


mv 


V.tii. 


not    an    indorsement,  but   an    attempted    te-tamentarv  gift, 
ahd  under  the  Wills  Act.     Mitchell  c.  Smith  (18()4),  M  L.  J.  Ch. 


5.  .\ii  express  promise  in  writitisx  to  indorse  a  bill  is  not  an  indorse- 
ment,   ("f.  Ihii  rop  L\  Fisher  (18(U),  10  C,  B.  N.  S.  at  p.  204 ;  ;iO  1-.  J. 


C.  1 


)   •) 


•^(1 


mi 
ri-(i 


i.  The  a-si<:niiieiit  of  a  note  bv  a  separate  writinir  is  not  an  indorse- 
■iit,     lie  Harriiiirtoii  (1804),  2  Scho.  .k  l-ef.  112  ;'Cf.  K\  parte  liar- 


u(17"<!l),  2  HrownC.  C.G14. 
".  .\ii  indorsement  on  the  face  of  a  bill  is  valid,     llarrop  c.  Fisher 
(btil).  10  C.  ]}.  N.  S.  20;5;  Cunlitle  i\   Whitehead  (18;{7),  ?,  liiui:.  N. 
C.  Slid  ;  |.:,l;_,t.  ,..  Buniford,  18  2,  .'U  J..  .1.  Ch.  805. 

H.  C,  the  holiler  of  a  bill  for  £100,  indorses  it,  "  Pav  XnO  to  D.  or 


unkT,  an 


il  .l.'.')0  to  E.  or  order."     'I'liis  is  invalid.     Neither  D.  nor 


K 


'iiii  sue  ,,r  further  indorse.     Cf.  lleiliiut  r.  Nevill  (I8(i;t),  L-  R -  4  C. 
at  p.  ;;5S ;  Conovtt  v.  Earl  (18G8),  2G  Iowa  109.    See  Nouguier, 


■  tiij,). 


;'•  C.,  the  holder  of  a  bill  for  £100,  indorses  it,  "  Pay  D.  or  order 
i:iO."  Thi-f  is  invalid,  unless  C.  also  aeknowledsres  the  receipt  of 
^10.    Hawkins  i\  Cardy  (1099),  1  Ld.  Ray  in.  iJOO. 

b>.  A  partial  indorseinei.t,  purporting  to  split  the  right  of  action  on 
i*  bill,  1.-  invalid  as  u  uegotiution,  but  may  operate  as  an  authority  to 
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§33. 


Conditional 
iadorst'uii.'nt. 


roccivo  payment  of  the  amount  tijoreby  specified.     Willis  i\  Barrett, 
2Stiirl<,'2'j'. 

11.  Uill  payalilo  "  to  the  order  uf  C.  and  D."  F  alone  indorses  ii 
to  E.  Tiiis  is  insullicient.  E.  cannot  sue  the  acceptor.  Cavickr 
Vickerv  (Hf^l),  1  Doiijrl.  <;r.2 ;  Vi.  lleilbut  o.  Nevill  (ISIW),  L.  K.,4 
C.  1'.  at  PI).  ;{o(!,  ;i;')H,  per  W'illes,  J. 

12.  ]{ill  payable  "  to  the  order  of  C.  and  D."  C.  with  D.'s  autho- 
rity indorses  it  '■  for  self  and  1)."     This  is  .sutlioient. 

111.  Bill  payable  to  "  C.  and  D.,  or  the  order  of  either  of  them."  C. 
alone  indorses  it.  Thin  is  siitHcient.  Watson  i>.  Evans  (iHGi!),  32 
L.  .1.  E.\.  1:57. 

:s:s.  Where  a  bill  purports  to  be  indorsed  coii- 
ditioiitdly,  the  condition  may  be  disregarded  by 
the  payer,  and  payment  to  the  indorsee  is  vulid, 
whether  the  condition  l>as  been  fuHilled  or  not. 

See  section  11  (2). 

It\vas  formerly  held  that  if  a  bill  was  indorsed  conditionally,  the 
acceptor  paid  it  at  his  iievil  if  the  condition  was  not  fuhilled.  Unlnrt- 
Son  ('.  Kensinjftun,  4  Taunt.  IJO.     Settled  otherwise  by  the  above  a-c- 

tion. 


Indorsement 
in  blank. 


iM.  An  indorsement  in  blank  specifies  nu  in- 
dorsee, and  a  bill  so  indorsed  becomes  payable  to 
bearer ; 

(2)  A  special  indorsement  specifies  the  person 
to  whom,  or  to  whose  order,  the  bill  is  to  be  pay- 
able ; 

(3)  The  provisi(ms  of  this  Act  relating  to  a 
payee  apply,  with  the  necessary  modifications,  to 
an  indorsee  under  a  special  indorsement; 

Conversion  of     (4)  Where  a  bill  has  been  indorsed  in  blank,  any 

blank  uidor-  ^    '  ^  . 

holder  may  convert  the  blank  indorsement  into 
a  special  indorsement  by  writing  above  tlit;  in- 
doi'ser's  signature  a  direction  to  pay  the  bill  to  or 
to  the  order  of  himself  or  some  other  person. 

See  section  G. 

1.  An  indorsement  to  pay  the  trustees  of  an  insolvent  firm,  without 
naniinj^  them,  is  snlJiciently  certain,  on  showimr  who  tiiey  are  ami  that 
they  act  in  that  caj)acity.     Auldjo  w  McDoujrall,  ;{  O.  S.  .'J'J- 

2.  The  holder  of  a  bill  indorsed  by  C.  in  blank  writes  over  C's.  sigua- 
ture  the  words,  "  Pay  10  the  order  of  D."     This  is  a  special  iiuiorBe- 


Special  m- 
dorsemunt. 


Application 
of  Act  to  in- 
dorsee. 


sement. 
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nxMit  from  C.  to  D.     ViiK^ont  v.  Horlock,  I    Camp.  •142,  HirschfielJ       S  35 
r.  Smith,  L.  R.,  1  C.  P.  ;U().  — ^ 

3.  Tlie  lioldor  miiy  iit  any  time  strike  out  any  iinlorsement  which  is 
not  necessary  to  his  tith',  ami  tlie  imlc;rsir  and  all  suhseijueiit  imlor- 
(iersaredischarj^ed.     Mayer  t>.  .Jadis,  1  M.  i[,  Huh.  247.  See  section  (5;}. 

•1.  Aliter  if  tlie  indorsement  be  struck  out  hv  mistake.  Wilkinson 
r.  Juiiiisun,  3  \i.  k  C.  428. 

85.  An  indorsement  is  restrictive  which  pro- f^pstrictive 

.      .  indorsemeat 

hibits  the  further  negotiation  of  the  bill,  or  which 
expresses  tbat  it  is  a  mere  authority  to  deal  with 
the  bill  as  tliereby  directed,  and  not  a  transfer  of 
the  owuersliip  thereof,  as,  for  example,  if  a  bill  is 
indorsed  '^  Pay  D.  only,"  or  "  Pay  D.  for  the 
account  of  X.,"  or  *'  Pay  D.,  or  order,  for  collec- 
tion ; " 

(2)  A  restrictive  indorsement  gives  the  indorsee  iiinrutof  in- 
the  right  to  receive  payment  of  the  bill  and  touuder. 
sue   any   party  thereto   that  his   indorser  could 
have  sued,  but  gives  him  no  power  to  transfer  his 
rights  as  indorsee  unless  it  expressly  authorizes 
him  to  do  so ; 

(o)  Where  a  restrictive  indorsement  authorizes  iffurthpr 
further  transfer,  all  subsequent  indorsees  take  the  authorized, 
bill  with  the  same  rights  and  subject  to  the  same 
liabilities  as  the  first  indorsee  under  the  restric- 
tive indorsement. 

See  section  'S'l. 

1.  When  a  liil!  is  drawn  payable  to  the  order  of  A.  for  the  use  of  B., 
it  liiiiiiot  be  traiisferrei;  ;'or  the  benefit  of  any  other  than  B.,  and  the 
imlursee  is  bound  to  '-ee  that  the  money  he  pavs  is  applied  aceoivliiig 
to  the  trust  stated  in  the  bill.  Munro  c.  Cox,  U.  C,  M)  Q.  B.  :3G3. 
Sue  crossed  cheques,  section  75. 

2.  But  if  the  trust  or  restriction  does  not  appear  upon  tlie  face  of 
ilie  instrument,  it  would  bo  no  defence  as  ajxamst  a  holder  bond  jiile 
for  value,  without  notice.  Kerr  v.  Straat,  U.  C,  8  Q.  B.  S'S>;  Austin  o. 
Farp.er,  U.  C,  ;]0  Q.  B.  10. 

3  ]{ill  indorsed  "  Pay  D.  for  my  account."  D.  cannot  by  indors- 
iiVi:  it  lo  M  authorize  E.  to  collect  it.  .  lifer  if  the  indorsement  ran, 
"  Pay  D.  or  order  for  my  account."    Lloyd  f.  l3igournay,5  Bing.532. 
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4.  A  cheque  payaMe  to  a  certmn    perfon  or  hearer  is  equivalent  to 
^—  a  clie<iue  payable  .«iniplv  to  bearer.     I'lie  Exciiauge  Bank  o  The  Que- 
bec liank,  M.  L.  R.,  G  S.  C.  10. 

5.  The  nej^otiability  of  sucli  a  cheque  cannot  be  restricted  by  cn- 
dorsenient,  and  the-  bearer  thereof  has  a  sulhcient  title  to  demumi  ami 
receive  j)ayinent  tliereof.  Ibid.  But  otherwise  by  sectionH  ;i5,  AH  unj 
75. 

According  to  Chalmers,  p.  104,  the  following  indorsenientH  have 
been  held  restrictive  : — 

().  "  l*,iy  1).  or  order  for  the  use  of  X."  Evans  v.  Cranilington,  I 
Show.  4  ;  2  Show.  .'iO'J,  Kx.  Ch. 

7.  "  Pray  pay  the  money  to  my  use."  Snee  v.  Pre.scott,  1  Atk. 
241). 

8.  "Pay  the  contents  to  my  servant  for  my  use."  Edie  y.  East 
India  Co.,  2  Burr.  1227. 

y.  "The  witiiin  must  lie  credited  to  D.,  value  in  account."  Aiicher 
V.  Bank  of  England,  2  Dougl.  tj;!7. 

10.  •'  Pay  the  contents  to  my  use,"  or  "  Pav  tlie  contents  to  the 
use  of  X.,"  or  "  Carry  this  bill  to  tlie  credit  ^f  X."  Cf.  Kiue  r. 
Stearns,  ;{  Mass.  220. 

11.  "  Pay  ]).,  or  onler,  for  our  use,  value  received  in  account." 
Wilson  r.  llolme.'^,  o  Ma.-s   54;}. 

12.  "  Pay  1).,  or  order,  fur  the  account  of  X."  Treuttel  i'.  Buraii- 
don,  8  Taunt.  100  ;  Blaine  r.  Bourne,  2^)  Amer.  R.  4;{I. 

i;{.  "  Pay  I).,  or  order,  for  my  use."  Sigourney  v.  Lloyd,  s  ]].  it 
C.  C22  ;  atl'irmed,  5  Bing.  52  ). 

14.  "  Pay  to  the  order  of  I).  «t  Co.,  under  provision  tor  my  note  in 
favor  of  X'.'  Wedlake  c.  Hurley,  Llovd  ic  Welsby,  ;i;iO  ;  1  C.  ,!t  J. 
83. 


15.  "  Pav  1).  Ar  Co.,  or  order,  for  collect 


ion. 


S 


weenev  v 


Kii<t 


IT. 


1  Wallace.lGG,  Su]i.  Ct.  C  S.  ;  Mercliants'  Bank  v.  llenson,  5;{  Aurt. 


R. 


1().  C.  indorses  a  bill  "  Pav  D.  or  order  for  my  "'^e. 


it  to,  and  discounts  it  wi 


;h,  1 


D. 


imloi'stw 


on  nis  ow 


n  account.     E.  coIU'cis  it  ;it 


matiint 


C. 


can  recover  the  amount  of  the 


bill  f 


rom 


aii'ouriK'V 


V.  Lloyd,  8  B.  &  C.  <;22;  allirmed,  5  Bing.  525,  E.\.  Cii. 

17.  C.  indorses  a  bill  "  Pay  D.  or  order  for  the  use  of  X."     D-  col- 
lects the  bill  at  maturity.     If   he  misapproiiriate  the  money,  X.  (•;in- 


not  sue  him. 


Weill 


iKe  (• 


II 


iirlev, 


loyi 


ppropi 


dsbv,  ;{;50: 1  C.\t  .1. 


18.  The  action  must  be  brought  by  C.     Sweeney  o.   Easter,  1  Wal- 
lace KXi,  Sup.  Ct.  U.  S. ;  Merchants'  Banl:  r.  llenson,  5.5  Amer.  U. .), 

ID.  C.  indorses  a  bill  "Pay  D.  or  order  for  account  of  X.  "     D.  is 


age 


it.     D.  indorses  the  bill  to  E.,  who  collects  it. 


can  sue 


E.  for  the  amount  so  received.     Potts  o.  Reed,  G  Esp.  57  ;  Mnrn)\v 


Stuart,  8  Moore,  P.  C  2G7. 


20.  A.  draws   a  bill 


on 


B. 


an( 


1   indorses  it  to  C.     C.    indorses  it, 


"  Pay  i>.  or  order  for  my  use."  The  bill  is  dishonored,  and  I),  such 
A.  the  drawer.  If  A.  have  any  defence  airaiiist  C.  he  nuiy  set  it  up 
against  D.     Buckley  r.  Jackson,  L.  R.,  ii  l^x.  135. 


m 


When  ne^O- 
ti»hle  till 
ceases  to  be  60 


a«.  Where  a  bill  is  negotiable  in  its  origin,  it 
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coiitimies  to  be  negotiable    until  it  has  been  (a)      |  36. 
re.sti'ictively  indorsed,  or  (h)  discliarged  hy  pay- 
ment or  otlierwise  ; 

(2)  Where  an  overdue  bill  is  negotiated,  it  can  Nepotiatioa 
be  negotiated  only  subject  to  any  defect  of  title  wii. 
affecting  it  at  its  maturity,  and  thencetbrward  no 
person  who  takes  it  oin  acijuire  or  give  a  better 
title  than  that  which  had  the  person  Iroin  whom 
be  took  it;  (^) 

(o)  A  bill  payable  on  demand  is  deemed  to  be  when  mh 

1  •  i  1  •       ,  1  •  1   <■       ,  1  tleenied  over- 

overdue  witlun  the  meaning  and  tor  the  purposes  due. 
of  this  secti(m,  when  it  appears  on  the  lace  of  it 
to  have  been  in  circulation  for  an  unreasonable 
k'ligth  of  time  ;  what  is  an  unreasonable  length 
of  time  for  this  purpose  is  a  question  of  fact ;  {^) 

(4)  Excei)t   where  an  indorsement   bears  date  Pre?=nrnn';nn 
after  the  maturity  of  the  bill,  every  negotiation  tion. 
is  prhrul  facie  deemed  to  have  been  eifected  before 
the  ])ill  was  overdue  ; 

(0)  Where  a  bill  which  is  not  overdue  has  been  Taking  bin 

d'   1  1  ^  1         i.     1  "i.        'i.!  i.*        siibsiMiiieiit  to 

islionored,  any  person  who  takes  it  witli  notice uishouor. 

of  the  dishonor  takes  it  subject  to  any  defect  of 

title  attaching  thereto  at  the  time  of  dishonor ; 

but  nothing  in  this  sub-section  shall    alfect  the 

rights  of  a  holder  in  due  course. 

8tT  sections  10,  28,  29,  3H,  45  unci  59. 

1.  A  liill  (if  cxclianjic  is  noirutialilo  nd  inirnitmn  \\x^\\]  \[\\a^  lioon 
\xw\  liv,  (ir  (liscluum'd  on  hcliall'  uf,  the  acceptor.  Callow  v.  Lawrence, 
C.  15.N.  8.597. 

2.  A  note  liavinur  at  the  time  of  its  issue  an  indorsement  tliat  it  was 

iiii 

•191. 


t  to  1)0  hold  cannot  be  indor.sed.     Wil.son  v.  McQueen,  1  Out.  1' 


lil. 


(1)  See  .section  38  and  art.  2287  of  the  Quebec  Code. 

(2)  See  section  85. 


fl 


1 
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*^  36.  Where  an  overdue  billis  negotiated: — 

3.  A  liill  jmyalilc  dlliciwiso  tlian  on  doinand  is  ovonluo  af»"v  tlie 
C'xpiratiiiii  of  the  last  day  of  grace.  Cf.  ijeftley  v.  Mills  (IT'Jh,  4 
T.  R.  170. 

4.  It  is  110  (iefeiico  to  an  action  by  indorsee  ajrainst  tlie  maker  of  a 
note,  that  a  |)rior  indorsee,  while  the  holder,  and  tiefore  the  |ilaiiiiiif 
took  it,  recovered  a  judgment  against  the  defenihmt  and  payee,  and  tlmt 
tiie  note  was  indor.-ed  to  the  plaintilf  when  it  was  ovenlae.  McLen- 
nan V.  McMonies,  U.  C,  28  Q.  B.  114. 

5.  Wiiere  an  overdue  note  has  been  retired  b}'  the  Pubstitiition  of  a 
renewal  note,  it  is  cancelled  and  cannot  be  put  in  circulation  again 
even  by  the  j)avee,  who  has  taken  up  the  renewal  note  out  of  his  own 
funds.     Cuvillier  v.  Fraser,  U.  C,  5  Q.  B.  152. 

6.  If  a  promissory  note  is  indorsed  over  as  a  aocnrity  for  advance,? 
only,  the  holder  is  subject  to  the  same  equities  as  the  j  yee.  Esta- 
broiiks  0.  McKenzie,  Steven's  Digest,  N.  B.  lleports,  78. 

7.  Where  after  maturity  the  maker  supplied  the  liolder  and  others 
with  board,  etc.,  the  valne  of  which  it  was  agreed  shonlil  be  applied  in 
payment  or  reduction  of  the  note.  Held  (reversing  the  judgment  of 
the  County  Judge),  that  a  subsequent  transfer  of  the  note  coiild  only 
be  made  subject  to  the  claim  of  the  Tiiaker  for  such  board,  etc.,  ainl 
that  such  claim  was  an  equity  which  attached  to  the  note  in  theplain- 
' '        Chingi-.Jetleiy,  12  A.  R.  4:52. 


tiffs  handf 

Semlde.- 
and  refusal,  to  be  treateil  as  overdue.     Donj^an  v.  Small 


of  pavnien 
,  2  KJrr  8S 


89. 


Semlde. — A  note  payable  on  demand  is,  after  demand  of  payment 
id  refusal,  to  be  treateil  as  overdue.     D 
See  also  McCalmont  v.  Clarke,  2  Kerr  98. 

8.  Tlie  indorsee  of  an  overdue  note  takes  it  subject  only  to  such 
equities  as  attach  to  the  liill  itself  in  the  hands  of  the  holder,  when  it 
falls  due,  and  such  indorsee  would  not  be  atlected  by  a  collateral  matter 
like  a  set-otf,  due  from  the  endorser  to  the  maker.  Wood  v.  Ross,  U. 
C,  8  C.  P.  2'Jl) ;  Kerr  r.  Straat,  U.  C,  8  Q  B.  82  ;  Ferguson  v.  Stewart, 
U.  C,  2  L.  J.  IIG  ;  Tliomas  v.  McLeod,  1  Han.  588;  Amazon  Ins.  Co, 
V.  Quebec  and  Gulf  Ports  Steamshii)  Co.,  2  Q.  L.  R.  'MO.  Req.  '."th 
July,  18(i7,  D.  (i8,  1,  72;  Miller  v.  Streeder,  18  An.  5G ;  Req.  12th 
January,  1869,  D.  72,  1,  125. 

The  following  objection.s  have  been  held  to  be  defects  of  title: — 

9.  An  agreement  to  give  time  to  the  maker.  Britton  v.  Fisher,  U. 
C,  2tiQ.  B.:5:{8. 

10.  An  agreement  not  to  be  liable.  McQuinn  v.  Sorrel!,  N.  B.,  2  A. 
140. 

11.  An  airreement  not  to  netrotiate  a  note  after  maturity.  Grant  v. 
Win,stanley^U.C.,21  C.  P.  257. 

12.  A  payment  after  maturity  by  the  payee  of  a  note  signed  for  his 
accommodation.     Pyper  v.  McKay,  U.  C,  IG  C.  P.  G7. 

1.3.  A  payment  after  maturity  by  the  payees  of  a  note  signed  f<ir  the 
joint  accommodatiun  of  makers  and  pavees  in  their  joint  andconinioa 
enterpri.se.    Small  v.  Riddell,  U.  C,  31  C.  P.  373. 

14.  The  want  of  authoritv  of  an  agent  who  has  endorsed  the  note. 
West  V.  Maclnnes,  U.  C,  23  Q.  B.  307. 

15.  All  the  objections  of  the  endorser  wlie..  the  holder  is  his  prefe- 
now  or  agent.  Brooks  v.  Clegg,  12  L.  C.  R.  461  ;  Small  v.  Riddell, 
U,  C,  31  C.  P.  373.     See  section  30,  n.  G. 

The  following  illustrations  are  from  Chalmers,  p.  106: — 
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^37. 


s 


1(1.  Xdto  pa3'iililet<»  C.'s  order  made  for  an  illejral  consideration.  C. 
iinlni'-c-j  it,  wlicM  ovcnluo,  to  D.  D.  cannot  recovcT  from  tlie  maimer. 
Aiiioiy  r.  Mcryweatlicr  (ls24),  2  1{.  A  C.  57;}. 

17.  ]5ill  tilitained  from  tiie  drawer  for  a  special  jmrpose.  C  ,  m 
friiii'l  (iftliat  purixise,  indorses  the  liill  when  overdue  to  1).  D.  eaniiot 
mnvcr  from  the  acceptor.     Lloyd  r.  Howard  (lHr)()),  15  Q.  15.  'J!)5. 

Is,  Hill  piiyalile  to  drawer's  order  is  accepted  snlijcct  to  a  certain 
comlitioii  tlieii  airreed  on  between  drawer  and  drawee.  The  drawer  in- 
(lurscs  the  hdl  when  overdue  to  C.  C,  takes  tlie  hill  suliject  to  tlio 
ntrrccd  condition,  thnii;:h  he  had  no  notice  of  it.  Holmes  r.  Kidd  (1H5.S), 
2s  I... I.  K.x.  112,  K.x.  Ch. 

lit.  liill  aece})ted  for  an  ille<ral  consideration.  The  drawer  indorse-^ 
it  ictore  maturity  to  C,  who  takes  it  forvahie  and  without  notice.  C. 
iml'ii'-c- the  hill  when  overdue  to  1).     D.  can  sue  all  parties,  for  C.  liad 

11^' 1  title.     Chalniers  r.  Lanioii  (IS(IH),  1  Camp.  .'{S3;  Fairclouj.;h  f. 

Pii\  ill  (IS54),  S)  K.vch.  tl'JO  ;  Cf.  .-ect.  2!)  (IJ). 

20.  The  holder  of  a  hill  i.«<  indebted  to  the  acceptor,  v.  //.,  for  rent. 
If.  till  II,  he  sues  the  acc!eptor,  the  arrears  of  rent  can  be  set  oil';  but  if 
1r' iiiilofsc.'-  the  bill  when  overdue  to  D.  for  value,  the  accc)>tor  ha-^  no 
riirlit  of  set-oil" aL'ainst  1).  Oulds  r.  Ifarrisun  (1854),  10  Hxch.  572; 
E.\  parte  Swan  (iH(iH),  L.  II.,  (i  Eq.  Ml. 

21.  The  manajrerof  the"  X.  Rank"  abstracts  moneys  belonginj:  to 
tlie  bank,  and  purchases  therewith  an  overdue  bill  of  exchartL'e,  wjiich 
lie  iieu'otiates  to  I).  The  "  X.  Bank,"  and  not  D.,  is  entitled  to  the 
lill.  and  can  ))rove  au'tiinst  the  acceptor's  estate  if  he  become  bank- 
rupt. K\  parte  Oriental  Hank  (IS70),  L.  .  .,  5  Ch.  35S ;  Cf.  Lee  r. 
ZiiL'ury  (Isl7),  H  Taunt.  114;  and,  l)y  analoiry,  He  Gomersall  (1875), 
1  Cli.  I).  137.  As  to  the  limits  of  tlie  pri'  '  rhat  the  ri;rht-<  of  n 
]iei'-(in  not  a  party  to  the  liill  may  const!  u  .n  eipiity  attaching  to 
It.    See  Warren  v.  Ilaigli  (1H75),'  Go  Nev,      ,  rk  R.  171." 

22.  A  bill  payalile  three  months  afterdate  is  accepted  to  accommo- 
(liite  llie  drawer.  After  the  bill  is  overdue  the  drawer  indorses  it  to  C. 
fer  value.  C.  can  recover  from  the  acceptor.  Stein  v.  Yglesias  (1834), 
1  C.  M.  k  R.  5(i5. 

;57.  Where  a  bill  is   negotiated  back    to   the  Negotiation  of 

•      T  i       XI  .  liill  to  party 

drawer,  or  to  a  p:    .i*  indor.ser,  or  to  the  acceptor, already  Uubie 

such  party  may,  »abject  to  the  provisions  of  tliis 

Act,  re-issne  juid    further  negotiate  the  bill,  Imt 

he  is  not  entitled  to  enforce  the  payment  of  the 

bill  against  any  intervening  party  to  whom  he 

was  previously  liable. 

See  section  59. 

1-  .\  bill  was  paid  after  maturity  by  the  drawer,  who  waived  iiro- 
te«t.  etc.,  and  who  iiumediiitely  indorsed  it.  Held,  tliat  he  wa<  litiblc  to 
the  iiiiliirsee  jointly  and  severally  with  the  acceptor.  Hovey  v.  Nolin, 
IS  K.  L.  4.3«).  I  J  , 

The  following  digest  of  cases  is  from  Chalmer.s,  at  )>age  109  : — 

2.  Bill  payable  three  months  after  date  is  indorsed  by  the  holder  to 
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Rights  of  the 
holder 


the  acceptor.  At  any  time  befuro  maturity  thcaoce|)t()r  may  reissue 
tlie  liill  ami  indorBC  it  uwav.  Atteiihurough  v.  MucKciizie  (IMti),  25 
L.  J.  Ex.  24i. 

3.  The  drawer  of  a  bill  payalih' to  drawer's  order  iiidnrscs  it  lo  C, 
wIri  iiidiirsc's  it  to  1).,  wiioiiKhirst's  it  hack  to  the  drawer.  'I'he  drawer, 
either  l)efore  or  after  its  maluiitv,  iiiav  re-issue  the  hill  and  indnfM'  it 
to  K.  Cf.  Ilul.hard  r.  .laciisnii  "(ls27),  4  HiuL'.  ityo  ;  .Innes  /-.  Uviml 
hurst  (IKJO),  y  C.  H.  17;{.     Tiiis  is  suhject  to  seel.  5'J  (2),  (:5). 

4.  The  drawer  of  a  hill  payable  to  drawer's  order  indorses  it  for 
value  to  {'.,  who  indorses  it  to  D.,  who  indorses  it  hacU  to  the  drawer. 
I'he  lirawer  cannot  recover  from  C.  or  I).,  for  they  in  tni'n  cuuM 
recover  from  him  as  drawer.  Cf.  His'op  r.  Ilavward  (17'Jl),  I  T.  U. 
470;  Wilders  v.  Stevens  (1S4(;),  1")  '  .  .t  W.  at  p.  21'2. 

5.  The  payee  of  a  l)ill  indorses  it  "without  recourse"  to  1).,  who 
indorses  it  »o  K.,  who  inihirses  it  hack  to  the  jiayee.  'J'he  payee,  in 
liis  character  of  third  indorsee,  can  sue  I),  and  E  ,  for  they  have  no 
claim  ai,'ainst  him  as  a  prior  irxlorser.  Cf.  Morris  r.  Walker  (1850), 
15  Q.  1>.  at  |).  !'>\)\.      l   .'re  is  here  no  circuity  of  action. 

().  Tlie  drawer  of  a  bill  indorses  it  tt>C.,  who  has  previously  under- 
taken to  be  resjionsible  for  the  price  of  floods  supplied  to  the  acceptor. 
C.  indorse-  the  hill  back  to  the  drawer.  The  (irawer,  in  his  charac- 
ter (if  mdorsee,  can  sue  C,  for  ('.  has  no  remedy  over  againsi  iuui. 
Wilkinson  )'.  I'nwin  (ISSI),  7  Q.  H.  1).  GliO,  C.  A. 

See  sections  21),  27,  ;!0  and  ;U. 

liH.  The  rights  and  powers  of  the  hohlerofa 
bill  are  as  follows  : — 

(a)  He  may  sue  on  the  bill  in  his  own  name  ; 

(/>)  Where  he  is  a  holder  in  due  course,  he 
holds  the  bill  free  from  any  defect  of  title  of  prior 
parties,  as  well  as  from  mere  personal  defences 
available  to  prior  parties  among  themselves,  iiiul 
may  enforce  payment  against  all  parties  liable 
on  the  bill  ; 

(r)  Where  his  title  is  defective,  (1)  if  he  nego- 
tiates the  ])ill  lo  a  holder  in  due  course,  tiiat 
holder  obtains  a  good  and  complete  title  to  the 
bill,  and  (2)  if  he  obtains  payment  of  the  bill  the 
person  who  pays  him  in  duo  course  gets  a  vidid 
discharge  for  the  bill. 

See  section.^  28,  27,  30  and  31. 

1.  The  holder  of  a  non-negotiable  bill  indorsed  twice  has  his  recourse 
aL'ainst  his  imlorser,  but  not  against  anterior  partie.-!.  Jones  v. 
Whitby,  I)  L.  C.  ii.  lyi. 
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2.  He  has  no  better  title  tlia;i  the  original  holder.  Marks  t>.  Whalis,      S  38. 
21  l.u.  An.  110.  -—^ 

;i.  AliliuM^'li  the  note  was  not  ncfiotiable,  the  hank,  inequity,  was 
entilk'il  to  reeiiver,  it  hciii;:  sIidwii  that  the  note  was  intciuled  liy  the 
iiiiilor-  to  have  heeii  niaile  negotiable  nni)  was  iss\ioi|  liy  tiieni  as 
fiirh,  hilt  by  mistake  or  inailverlenee  it  was  not  expresseij  to  lie  jiay- 
alilc  III  liie  order  of  the  payees,  llars'ey  r  Hank  ot'llaniilton,  Ca.  115, 
S.  C,  711  ;   !>  A.  II.  (Ju;").     Kee  supra,  section  ',U  . 

4.  The  h<tl(Ier  need  not  prove  the  identity  of  the  parties  on  the  bill, 
McCiillough  r.  Sliiflds,  ;{  Kerr.  Ml. 

Tlffiill'iwiiHf  H/iisfrafitinn  arc  from  Chuhiicrit,  pp.  112-11.'?: — 

5.  When  the  holder  of  a  bill  sues  as  agent  for  another  persdn,  (ir 
when  lie  sues  ,vh(>lly  or  in  part  for  the  benetlt  of  another  person,  any 
(Kt'ciKc  or  set-otr  available  against  that  person  is  available  y>/v/  tunlo 
aiTiiiiist  the  lioltler.  J.ee  r.  Zagnry  (lhl7),  S  1'aMnl.  114;  Uoyee  r. 
liuniis  Cl.sl(i),  ,')2  Ma^saclnis.  27(r;  Agi'a  l{ard<  r.  Leighton  ((Mlltl), 
L.  1!..  2  lv\.  M  ;  \l'  Anglo-Greek  Navigation  Co.  (iHdit),  L.  11.,  4  Ch. 
174;  I'othier,  No.  41  ;  Hechervaise  v.   Lewiti  (1872),  L.  R.,  7   C.   P. 

;i72. 

(i.  C,  the  holder  of  a  bill,  indorce.s  it  to  D.  for  collection.  D.  can 
."Mc  oil  it,  but  any  defence  available  against  C.  is  available  against  D. 
I)i'  l.a  Chauniette  v.  Hank  (.f  Kii'dand  (1821)),  !)  H.  k  C.  2(is,  a.s 
f.\|ilaiii.(l  by  Currie  v.  Misa  (1H75),  L.  ii.,  10  Ex.  at  p.  1(J4,  Ex.  Ch. 

7,  I),  is  the  holder  of  a  dishonored  bill  for  i-'lOO  indorsed  by  C» 
C.  jiiiys  I).  .jftiO.  D.  sues  the  acceptor.  As  to  XOO  D.  sues  as  trustee 
for  t.'.,  and  only  as  to  i.'40  on  his  own  account.  As  regards  i.'t!0,  any 
I'etiiir which  the  acceptor  mav  have  against  C.  is  e(inallv  available 
ajiuiiiM  1).     Thornton  r.  Mayi'iard  (187-)),  i^.  U.,  10  C.  I*.  (JVj. 

f'.  Where  a  person  holds  a  bill  as  agent  or  trustee  for  another,  he 

OHiiiiot  use  it  as  a  set-ofl'  against  a  elaini  made  against  him  Individ- 

iiiillv.   huiidon  6i  Ijombav   liank   v.  Narrawav  (1872),  L.  li.,  15  E(|. 
iiil  '  .   V  .  .  1 

1).  Subject  to  the  rules  as  to  transmission  by  act  of  law,  when  a  bill 
i^|i:i.  ih'e  to  a  particular  person  or  person-,  or  to  his  or  their  orilcr, 
iiiianiiiii  thereon  must  be  brought  in  the  name  of  such  person  or 
)Hr~iiii<.  Att\\ood  r.  Kattenbury  (i822),  ti  iMoore,  at  ji.  583;  I'easc  0. 
Hirst  (1S210,  10  H.  k  C.  122. 

10.  A  bill  is  specially  indorsed  to  the  tirm  of  "  D.  ii  Co.''  An  a-'tion 
oil  it  must  be  brought  in  the  name;  of  the  linn.  The  managing 
]>artiier  cannot  .-uc  on  it  in  his  own  name. 

11.  A  bill  is  specially  indorsed  to  D.,  a  partner  in  the  firm  of  X. 
it  t'li..  ill  payment  of  a  ilebt  due  to  the  firm.  An  action  (jii  it  must 
bt'lmiiiglit  in  l).',s  name,  and  not  in  the  name  of  the  firm.  iJawdeu 
r.lb.uell  (1841),  ;JM.."t  Gr.  638. 

!-■  C  the  holder  of  a  bill,  indorses  it  in  blank  to  D.  to  collect  it 
tiir  liiin.  Eitlicr  C.  or  D.  may  sue  the  acceptor.  Clerk  r.  Pigot 
(liil'lO.  12  M,m1.  1'J;{  ;  Cf.  Stones  v.  liutt  (18;{4),  2  Cr.  &  M.  iUI. 

hi-  A  bill  accepted  bv  H.  is  indorsed  in  blank  by  C.  I).  E.  and  P. 
'ii'iiiL' an  action  on  ilie  \iill  against  H  Tiny  can  recover,  although 
tlicrc  is  111,  evidence  to  show  that  tliev  are  partners  or  what  the 
!!:i!iiiv  of  their  joint  interest  is.  Ord  i\  Portal  (1812),  3  Camp.  23!)  ; 
U.  l!,,i,lasi,z  V.  Leach  (181G),  1  Stark.  44G ;  Low  r.  Copestake  (1828), 
"      0  C.  A:  P.  300. 
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Action  liy 
liuKler. 


1  I.  A  lull  is  iiiii(irsi'(|  in  iilunk  ton  firm.  Anv  unc  nl'lln'  inirtncri' 
mil  V  III  iiii;  iiii  acliiiii  <>ii  it  in  iiis  own  niunc.  I  jikIIcv,  ■iiil  •  <l.,  p.  h'l ; 
AllwniHl  r.  llaltciiliiiiy  (ls22).  (I  Mmirf,  r)7!l ;  Wouirr.  ('nimn|i  (l>|:i), 
f)  Q.  H.  '2112,  as  tu  joiiit  lioi.ltTs;  ("oin.vrr  /-.  Kurl  (IHIIH),  2(1  luwii  Jl. 
ItiH,  us  tu  hoMoi's  in  troiiiiiioii. 

1').  A  liill  indorsed  in  liluiik  is  liftiiilcd  to  the  iiijiiiii;.'('r  <>!' u  ciiin. 
jpiiny  ill  |iii\  iiicnt  ofiidi'lit  due  to  llic  niMi|iiiiiy.  Tlic  niiiniijicr  iniiv 
mumpm  it  in  liis  own  iimno.     liiiw  i\  I'urncll  (l^a'.l),  7  ('.  W   N.  S.  2.^2. 

I'i.  A  liill  indorsed  in  liliuiU  is  ^iven  to  \).'->  ntlnrncy,  wlm  ciiin. 
iiiences  an  actitui  i/ii  it  iiLrain-t  llie  airreptur  in  D.'s  name.  I),  knows 
iintliinj:  of  tiie  matter,  liut  after  tiie  aetiun  lias  prnceeded  sunn  wav 
lie  is  tuld  of  it,  and  tlien  jrives  his  cunseni.  |).  can  maintain  liii' 
uetiun.     Amuna  r.  Marks  (1S(;2).  .'U  L.  J.  Ivn.  i(!;t. 

17.  I).,  tlie  holder  ot' a  hill  iiidursed  in  hlank,due-'  nut  \vi«'li  to  sue 
on  it  in  his  own  name,  lie  aecordin^rly  asks  E.  to  sue  un  it.  E. 
eun-eiits,  E  L'ets  a  eupy  uf  the  hill,  and  it  is  aLTieed  that  he  shall 
have  the  ori;;inal  when  wanted.  E.  ttummenees  an  aelion  a;:aiiist  tliu 
aeeeplor,  ami  afti'r  aetimi  liruii;.'lit  he  t^ets  the  hill.  E.  <'iiiiiiul  muiii- 
tain  this  aelion,  fur  at  the  time  he  hcL'an  it  he  had  neilher  the  acliiul 
nur  the  euii^truetive  i»os-<essiuii  uf  the  hill.  Emmett  r .  'ruttcnliiiin 
(lS.j;{).  S  E.\ch.  884;  Cf.  Uloott  v.  llathhone  Cl8;i()),  5  Wend.  JllO, 
is'ew  York. 

IH.  A  note  payahle  to  hearer  is  haiuletl  to  the  solieitorofa  Inan 
poeicty  in  jiaymentofa  deht  due  to  the  soeiely.  1).,  a  mcniiier  uf 
the  soeiely,  in-'truets  the  solicitor  to  commeiiee  an  ai'tion  on  it  in  his 
(D.'s)  name  ai:ainst  the  maker.  1).  can  maintain  this  action. 
.Jenkins  r.  'runj,nie  (IsititO,  2'J  L.  J.  E.\.  147. 

When  a  1)111  is  dishonored  I'ur  iioii-ucc'eptaiici'  or  noii-iiaynient, 
tlio  lioldiT  luay  enforce  payment  aiiainst  all  or  any  of  the  partiis 
liable  on  tin;  bill.  Sections  88,  413  and  47.  This  ri«rht  is  pecu- 
liar to  Enirlish  and  American  law.  I7nder  the  French  and  otlur 
continental  codes,  tlio  liolJor  can  only  protest  the  bill  for  non- 
aceeptanee,  and  demand  security  (rom  the  drawer  and   indorsors. 

The  Act,  different  in  that  respect  I'roni  article  2.'{10  of  the 
Civil  Code  of  Quebec,  docs  not  say  whether  they  arc  jointly  and 
severally  liable;  but  undoubtedly,  under  that  article  they  wniilil 
be  held  so  liable,  at  least  in  Quebic,  and  execution  jn;iy  issue 
aLiainst  the  members  of  the  firm  as  well  as  against  the  firm  at  the 
.sime  time.  Tiiis  is  an  exception  to  tlu;  ordinary  rule,  by 
which  an  obligation  is  not  presumed  to  be  joint  and  several,  un- 
less it  is  expressly  declared  to  be  so,  or  unless  it  is  of  a  eoiniiier- 
cial  nature.  C.  C.  Art.  110,5.  Therefore,  partners  in  a  ooui- 
mercial  firm  arc  liable  jointh'      d  severally. 

In  Ontario,  parties  to  a  bib  o.  note  other  than  joint  makcrsnr 
joint  indorsers  are  liable  jointly  and  severally,  Rule  300  of  the 
Judicature  Act.  Partners  are  liable  jointly  only;  but  aftur  judg- 
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nitiit  cxirntion  may  issuo   aj^iiinst  them   individually  in  certain       j^  38. 
caiiis  |)i(ivi(loil  lor  in  Kulu  H7(i  of  tlir  huiui-  .statute. 

Goiitliftinn  docisioHH  have  hoon  n-ndircd  in  (^hcIh'c  uh  to  tho 
iiaturi!  i)t' the  li;il)ility  of  joint  makers.  Fii  Miilhiot  p.  T«'ssii'r, 
1  li.  C.  121,  it  was  hold  that  two  farmers  wlio  siirncil  a  note 
ffcre  not  jnititly  and  severally  liahl''  ;  but  in  Perruult  v.  Herjjts 
vin,  1 1  H.  li.  0<<4,  the  eontrary  doctrine  was  niaintaiiu-il,  and 
alsiiin  France,  Re(i.  9  Dec,  1872,  I).  73,  1,  238  ^  Heiue,  20jaiu 
1S7:5.  n.  74,  5,  181. 

Ill  Ontario,  it  has  been  held  that  a  note  sij^ned  by  more  than 
niiu  person,  and  bejj:innin<?,  "  We  promise,"  is  a  joint  note  only  ; 
but  a  note  sijzned  by  two  persons,  bL'iiinnirijr,  "  1  promise,"  is 
joint  and  several.  C)rei<;hton  v.  Fretz,  U.  C,  2(>  Q.  B.  027;  sec 
also  Thomas  v.  Grace,  U.  C,  15  C.  \\  4(;2. 

By  section  84  of  the  Act,  a  note  m  idi;  by  two  or  more  is  not 
jniii;  and  several,  unless  expressly  declared  to  be  so  ;  but  where 
a  imtc  runs,  *'  I  promise  to  pay,"  and  is  signed  by  two  or  uioic 
ptrsnns,  it  is  deemed  to  be  their  joint  and  several  note.  Thua,  the 
law  of  Quebec  has  been  cliant;;ed,  and  cure  should  be  taken  here. 
alter  tliut  the  note  be  expressed  to  be  joint  and  several. 

Ill  actions  founded  upon  bills  of  exchani^e,  whether  tho 
(leliiilaiits  are  traders  or  not,  recourse  must  be  had  iu  matt<.'r3 
of  ovidcnce  to  the  laws  of  Kniiland,  in  force  on  the  30th  of  May, 
184!t.    See  .section  95,  C.  C.  L.  C,  Art.  2341..    See  Appendix. 

Ill  Queb'-c,  the  dishonor  of  a  bill  not  only  gives  the  holder  a  "  Action  en 
riL'ht  of  action  against  all  parties,  but  the  indor.ser  and  all  parties  S^'^*"*'*'' 
who  stiiiid  as  sureties  or  ((uasi-suretiesmay,  even  before  paying,  pro- 
cwj  airainst  the  principal  debtor  to  be  indemnitied.  This  action 
is  u't'iit' rally  called  an  action  en  gantntif,  and  is  expressly  given 
by  article  1953  of  tho  Qutibeo  Civil  Code.  Tt  is  roeognized  by 
wbat  inav  bo  considered  a  well  settled  jurisprudence.  I>esbarat.s 
r.  Hamilton.  2  L.  N.  27:  ;  Macdonald  (;.  WhitHeld,  P.  C,  8  App. 
tasi's,  733 ;  MacKinnon  i'.  Keroack,  15  Can.  Sup.  Ct.  111.  But 
the  exercise  of  this  right  of  ac^toH  cngantntie  must  cause  no  delay 
til  the  holder  in  his  own  recourse.  Durocher  v.  Lapalme,  M.  L. 
K.,  1  S.  C.  494 ;  Block  v.  Lawrence,  M.  L.  II.,  2  S.  C.  279  ; 
Ban(|uo  Rationale  v.  lloss,  11  Q.  L.  II.  109,  overruling  Beau- 
li«u  I'.  Deiners,  5  R.  L.  244.  Such  is  also  the  law  of  France 
K.j.  24  floreal,  an.  13,  D.  5, 1,  371  ;  2  P.ird.  333  ;  1  Bt^darrido', 
->'0 ;  Dalloz,  Table  de  dix  a  3,  Vo.  Lcttro  do  Change,  nn.  140 
and  following  ;    Code  do  Coa..uerce,  arts.  118,  165  and  167. 
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The  Bills  of  Exchange  Act,  1890. 


1.39. 


General  Duties  of  the  Holder. 


When  pre- 
sentment for 
acceptance  is 
necessary. 

Express  stipu- 
lation as  to 
presentment. 


No  present- 
ment in  any 
other  case. 


Necessary  de- 
lay for  pre- 
sentment. 


311.  Where  a  bill  is  payable  at  sight  or  after 
sight,  presentment  for  acceptance  is  necessary  in 
order  to  fix  the  maturity  of  the  instruineiit ;  ^'^ 

(2)  Where  a  bill  expressly  stipulates  that  it 
shall  be  presented  for  acceptance,  or  where  a  bill 
is  drawn  payable  elsewhere  than  at  the  residence 
or  place  of  business  of  the  drawee,  it  must  be  pre- 
sented for  acceptance  before  it  can  be  presented 
for  payment ; 

(3)  In  no  other  case  is  presentment  for  accept- 
ance necessary  in  order  to  render  liable  any  party 
to  the  bill  ; 

(■f)  Where  the  holder  of  a  bill,  drawn  payable 
elsewhere  than  at  the  place  of  business  or  resi- 
dence of  the  drawee,  has  not  time,  with  the 
exercise  of  reasonable  diligence,  to  present  the 
bill  for  acceptance  before  presenting  it  for  pay- 
ment on  the  day  that  it  falls  due,  the  delay  caused 
by  presenting  the  bill  for  acceptance  before  pre- 
senting it  for  payment  is  excused,  and  does  not 
discharge  the  drawer  and  indorsers. 

1.  It  is  not  necessary  to  present  for  acceptance  a  bill  drawn  payuhle 
after  dale,  before  it  1)0  (iuo.  liiciianisori  v,  Daiiieldj  5  0.S.tJ7l. 
CoinMiorcial  Hank  v.  Perry,  Ifi  ll,jl)inson,  GI. 

2.  Where  a  bill  drawn  on  a  shipment  and  payable  a  certain  nunilier 
of  davs  after  siiiht,  is  sold  with  the  bill  of  lailini^  appended  to  it,  tlio 
lioldor  of  tiie  bill  of  extdianife  caniiol,  in  tiio  absence  of  proof  of  iiiiy 
local  nsaijo  to  tiio  contrary,  or  of  the  imminent  insolvency  of  the 
drawee,  renuire  the  latter  to  accept  the  bill  of  exchange  b\it  on  the 
delivery  of  ibe  bill  of  lading;  and  where,  in  consequence  of  the  "efu- 
eal  of  the   holler  to  deliver  the  bill  of  lading,  acceptance  is  refu-eil 


(I)  Cousineau  v.  Leoours,  M.  L.  R.,  4  S.  C.  249. 
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39. 


anil  tlio  bill  protested,  tlieproteft  will  be  considered  as  nmde  witbrmt 

ciiuM',  tlie  drawee  not  having  been  in  default,  and  tlie  drawer  will  be 

dihciiarged.     Lanfear  r,  Blot^sman,  1  J^a.  An.  148. 

;).  Defendants  authorized  an  agent  to  make  certain  purchases  for 
(lieir  account,  in  these  words:  "  We  authorize  you  to  purchase  for 
our  account  to  the  extent,  tfcc. ,  and  to  ship  to  our  order,  and  to  for- 
ward to  us  the  shiuping  documents,  when  your  drafts  for  the  invoice 
aniuunt  will  meet  witL  due  honor.  "  The  agent,  having  purchased 
ill  coiifurmity  to  his  autliority,  drew  on  his  principals  for  the  anuiunt 
of  the  invoice,  anil  sold  the  bill  of  exchange  with  the  bill  of  lading 
atiaclied  to  it.  Held,  that  the  drawees  weie  bound  to  accept  only  on 
diinery  of  the  bill  of  lading.     Little  v.  Blossman,  1  La.  An.  1(59. 

4.  Where  the  ludder  of  a  bill  of  excliange,  drawn  on  merchandise, 
at  teiulays' sight,  and  accompanied  by  a  bill  of  lading,  does  not  present 
it  for  acceptance  according  to  its  tenor,  although  the  drawers  were 
willing  to  accept  upon  delivery  of  the  bill  of  lading,  but  demands 
iiiiiiicdiate  payment,  and,  on  their  refusal,  transfers  the  merchandise 
reiiiif^ented  by  the  bi  1  to  another  house,  the  drawer  will  be  discharged. 
BlInli^t  r.  Keyliurn,  2  La.  An.  137. 

5.  The  object  of  the  rule  under  which  the  drawee  is  entitled  to 
twenty-four  hours  ()  to  consider  whether  he  will  accept  is  not  to  en- 
able hnn  to  inquire  as  to  the  holder's  title,  but  to  ascertain  whether  he 
has  t'llects  of  tlie  drawer,  or  the  prospect  of  them,  or  other  reasons 
fur  huiioring  the  bill  ;  and  the  accejitance  of  a  bill  at  once,  without 
takiiij;  advantage  of  this  delay,  is  not  of  itself  evidence  of  negligence 
Of  iiicauiiousness,  in  not  enquirmg  as  to  the  titleof  the  holder.  Wil- 
eo.x  r.  Heal,  3  La.  An.  404. 

G.  Where  an  agent  is  authorized  to  ship  to  his  principal  and  to 
draw  (ill  him  "  with  bill  of  lading  attached, '"  it  is  unimportant  that  the 
l&tter  be  fastened  to  the  Ldl  of  excliange.  It  is  sufhcient  that  the  bill 
of  lading  be  delivered  with  it  to  the  purchaser.  Foreman  v.  Walker,  4 
La.  An.40y. 

After  a  bill  of  excliange  has  been  handed  to  the  payee,  or  his  Presentment 
indorsee,  it  is  always  in  the  interest  of  the  holder,  and 
at  tiinos  even  indispensable,  that  it  be  presented  for  acceptance. 
When  the  bill  is  payable  at  sight,  or  at  one  or  several 
usances  or  days  after  sight,  its  presentment  to  the  drawee 
is  absolutely  necessary,  in  the  former  case  in  order  to 
tix  the  last  day  of  grace  and  that  of  presentment  for 
payment,  and  in  the  latter  to  determine  the  time  of  maturity  in 
accdrdance  with  the  tenor  of  the  instrument.  The  expression 
«/  sight  does  not,  as  a  matter  of  fact,  mean  that  the  bill  is  pay. 
able  on  demand,  as  under  the  old  French  law  and  the  English 
Act,  but  that  it  is  payable  three  days  after  presentation, 
sections  10  and  39  ;  and  the  expression,  so  many  dai/s  after 
sight,  means  that  the  bill  is  payable  so  many  days  after  accept- 
ince,  or  after  the  refusal  of  the  drawee  to  accept. 


(1)  Uuder  the  act  the  drawee  has  two  days  to  accept.    Sect.  42, 
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When  and 
where. 


When  the  drawer  stipulates  that  the  bill  be  presented  as 
soon  as  posaible,  presentment  for  acceptance  is  necessary. 

Pothier  remarks,  that  in  the  case  of  a  bill  being  drawn 
under  election  of  domicile,  as  where,  for  instance,  A.  of  Nantes 
draws  upon  B.  at  Orleans,  payable  at  Paris,  the  holder  is 
bi)und  to  present  it  to  the  drawee,  in  order  to  be  able  to  prc-ioiit 
himself  at  maturity  at  the  domicile  indicated.  Du  Chanijo,  u. 
128.     Such  is  the  express   pr'tvision   of  section  39,  sub-sect,  2, 

In  no  other  case  is  presentment  for  acceptance  necessary.  It 
is  in  the  interest  of  the  holder  to  make  it  as  soon  as  practicable, 
even  before  putting  the  bill  in  circulation,  in  order  to  secure 
the  additional  guarantee  of  the  acceptor  ;  but  he  is  not  bound  so 
to  do,  for  maturity  is  settled  by  the  bill,  and  the  drawer  and 
endorsers  cainiot  expect  the  instrument  to  be  presented  to  the 
drawee  before  maturity. 

What  is  the  nature  of  the  diligence  to  be  observed  in  pre- 
sentment for  acceptance  ?  Thei'e  is  no  delay  strictly  prescribed 
by  law.  The  holder  should  observe  reasonable  diligence,  and 
present  himself  as  soon  as  practicable,  that  it  is  to  say,  within 
a  reasonable  time, — distance,  accidents,  and  all  other  events 
excusing  delay  on  his  part  considered.  2  Savary,  Parere  17, 
15i  ;  Byles  on  Bills,  un.  131  and  132,  p.  158;  section  10  of 
the  Act. 

With  regard  to  the  formalities  to  be  complied  with  in  pri 
sentmeut  for  acceptance,  the  latter  must  be  made  to  the  drawee, 
or  his  agent,  at  the  address  given,  or  at  his  dom  ,  or  his 
ordiuary  business  place,  and  during  business  hours.  If  the 
drawee  be  dead  or  bankrupt,  presentment  is  excused,  and  thr 
bill  may  be  treated  as  dishonored  by  non-acceptance,  or  it  may 
bo  made  to  his  representative,  sect.  41,  subs.  1  (c)  and  2  (o). 
If  the  drawee  be  absent,  acceptance  should  then  be  requesteJ 
at  his  last  known  domicile  or  place  of  business,  and  if  after  dil:- 
gent  research  he  cannot  be  found,  the  bill  may  be  regarded  as 
dishonored. 

A  usage  has  crept  into  trade,  allowing  the  drawee  twenty- 
four  hours  to  look  into  his  accounts  with  the  drawer,  and  to 
deliberate, — a  custom  which  also  prevails  in  England,  France, 
and  almost  all  countries.  The  bill  is  left  in  the  hands  of  the 
drawee,  to  remain  at  his  risk  and  peril  until  the  day  of  accept 
auce  ;  upon  the  expiration  of  the  twenty*four  hours,  or  uude 
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drawi 


If  thii 

and  till! 

)!•  it  uuiy 

id  2  ('<)■ 


the  Act  within  two  days  after  presentment,  the  holder  must        §  40. 

a'j;aiu  present  himsvdi'  lo    the  drawee,  to  receive  tlie  accepted 

bill,  or  establisli  the  refusal  to  accept.   The  Caiuidian  Act,  sect. 

42,  has  irrevocably  fixed  the  delay   within  which  the  holder  is 

biuiiul  to   treat  the   bill  as  dishonored  by  non-acceptance.     It 

is  within  two  days  and  no   more  after  presentment  ;  it  may  be 

so  treated  on  the  very  day  of  presentment.     The  protest  should 

be  made  not  later  than  on   the  second  day  after   presentment. 

Accordiii'''  to  the  English  Act,   it  must  be  done   ''  within    the 

customary  time."  Sect.  42. 

If  the  bill  indicate  to  the  holder  a  drawee  au  besoin,  he  may,  "Besoia." 
if  ho  thinks  fit,  present  himself  to  the  latter,  but  only  after 
nrotost,  as  prescribed  by  sections  15  and  04.  Under  article 
2290  of  the  Quebec  Code,  and  also  in  the  United  States, 
Fiance  and  Europe  generally,  presentment  to  the  drawee  au 
leSiHit  is  necessary. 

4\K  Subiect  to  the  provisions  of  this  Act,  when  Time  for  pre- 

*•  .     ,        .  .  seiiting  bill 

a  bill  payable  after  sight  is  nen'otiated,  the  hold- payable  after 

.    ,  •     f.  '^  sight. 

er  mu.st  either  present  it  tor  acceptance  or  nego- 
tiate it  within  a  reasonable  time  ; 

(2)  If  he  does  not  do  so,  the  drawer  and  alP^ "^^^  p'^'^'^' 
indursers  prior  to  that  holder  are  discharged  ; 

(3)  111  determining  what  is  a  reasonable  time  a?  to  reason- 
within  the  meaning  of  this  section,  regard  shall  be  ^ 

had  to  the  naUire  of  the  bill,  the  usage  of  trade 
with  similar  respect  to  bills,  and  the  facts  of  the 
particular  case. 

See  st'ctioii  IVd. 

Within  a  rcasnmihle  time  : — 

1.  A  hill  MKiik'  uii  iio  27th  August,  indorsed  by  the  payee  on  the 
28th,  inT-onted  \i\  tin'  JRililer  on  the  1st  8ei)tenilii'f  and  jirutested  on 
the  '^lli  Si'pti'Miber.  This  is  not  a  reasonable  time.  Harris  v.  Sehwub, 
3  K.  L.  l.-);!. 

2.  A  liill  drawn  at  sight  in  Toronto,  on  the  6th  August,  1849  (wlien 
railway  cdiuninnicatiuns  wore  few),  by  a  party  ilealiiig  in  bills,  ujkhi 
a  jiarty  in  New  York,  n  favur  of  a  party  in  Illinois,  was  juesented  on 
the  loth  Xuveniber,  184i).  This  was  not  an  unreasonable  delay. 
Boyes  r.  Joseph,  L'.  C  ,  7  Q.  B.  505. 

3.  On  the  Stli  October,  18(58,  in  Halifax,  tiie  defendants  indorsed  a 
ill  drawn    by   S.  S.  on  E.  &  Co.  uf  Liverpool.     On  the  5th  Nov- 
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Rule?  as  to 
jd'i'seiitiiu'iit 
tor  accujit- 
ance. 


eTiihor,  tlie drawer  sold  the  bill  for  full  value  to  the  plaintifV,  who  for- 
wfirilcMl  it   tiic  same   day.     It  wa^  aeceplwl,  but   the  acceptors  failetl 
before   it  matured.     Held,  that  the  time  was  reasonable.     Wykle  o, 
Wetinore,  1  N.  S.  D.  504. 
The  followiiKj  diijcst  uf  cases  is  from  Chalmers,  p.  \2'.\  : — 

4.  A.  iu  Windsor  draws  a  bill  on  B.  in  London,  payaiile  one  inoiith 
after  sij^ht.  The  holder  keeps  it  for  four  days  before  presenting  it  for 
aecH'ptance.  It  is  then  dishonored.  Tliis  may  not  be  an  unrea-inti- 
able  delay.    Fry  r.  Hill  (1S17),  7    Taunt.  397;'  Cf.  Shute  v.  Kuliins 


( 


182M),  2  C.  tt  P.  80. 


5.  A.  in  London  draws  a  bill  on  B.  in  Rio,  payable  sixty  days  after 
piizht.  The  payee  holds  it  back  for  four  months,  during  which  time 
Rio  hills  are  at  a  discoiuit.  lie  then  neirotiates  it.  This  may  not  lie  an 
unreasonable  delay.     Mellish  v.  Rawiion  (18;52),  9  Binir.  411). 

fi.  A.  in  Newfoundland  draws  a  bill  (//t  a  .seO  on  B.  in  London, 
payable  ninety  days  after  sigiit.  The  payee  holds  it  back  for  two 
months,  and  then  forwards  it  for  presentment.  N(j  reason  for  hold- 
im:  back  is  shown.  This  may  be  an  unreasonable  delay.  Straken;. 
Graham  (18;}'J),  4  M.  &  W.  721. 

7.  A.  in  Caloitta  draws  a  bill  on  B.  in  Hong  Kong,  payable  sixty 
days  after  sight.  The  holder  retains  it  for  five  months,  duriiii.'  wliieh 
time  China  hills  are  at  a  discount.  He  then  negotiates  it.  This  may 
bean  unreasonable  delav.  Ramohurn  Mullick  r  Radakissen  (1854),  9 
Moore  P.  C.  4() ;  Cf.  Godfray  v.  Couhnan  (185!)),  13  Moore  P.  C.  11. 

H.  A.  draws  a  bill  on  B.,  payable  to  C.  three  months  after  sight.  C. 
holds  it  back  for  an  unreasonable  time.  He  then  presents  it,  ami  it 
is  acce[)ted.  Before  it  is  due  the  acceptor  fails.  A.  is  ([jrohaiilv) 
discharged.     Straker  v.  Graham  (1839),  4  xM.  k  W.  721. 

9.  Reasonable  time  is  a  mixed  question  of  law  and  fact,  ami  in 
determining  it  regard  must  be  had  to  the  interests  of  the  holder  as 
well  as  to  the  interests  of  the  drawers  and  iinlorsers.  ]{amclnirn 
Mullick  V.  Radakissen  (1854),  9  Moore  P.  0.  47  ;  Wallace  v.  Agrv 
(1827),  4  Mason  330,  Sup.  Ct.  U.  S.,  per  Story,  J. 

41.  A  bill  is  duly  presented  for  acceptance 
which  is  presented  in  accordance  with  the  follow- 
ing rules  : — 

(a)  The  presentment  must  be  made  by  or  on 
behalf  of  the  holder  to  the  drawee  or  to  some  per- 
son authorized  to  accept  or  refuse  acceptance  on 
his  behalf,  at  a  reasonable  hour  on  a  business  day 
and  before  the  bill  is  overdue  ; 

(h)  Where  a  bill  is  addressed  to  two  or  more 
drawees,  who  are  not  partners,  presentment  mtist 
be  made  to  them  all,  unless  one  has  authority  to 
accept  for  all,  when  presentment  may  be  made  to 
him  only; 
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('■)   Where    tlic    drawee  i.s   dead,  presentment      ^  42. 
niav  be  made  to  his  personal  representative  ; 

{<!)  Where  authorized  by  agreement  or  usage, 
a  presentment  through  the  post  office  is  suffi- 
cient; 

(2)  Presentment  in  accordance  with  these  rules  Excuses  for 
is  excused,  and  a  bill    may  be  treated  as  dislion- meut. 
ored  by  non-acceptance  : — 

(a)  Where  the  drawee  is  dead  or  bankrupt,  or 
is  a  fictitious  person  or  a  person  not  having  capa- 
city to  contract  by  bill  ; 

{/>)  Where,  after  the  exercise  of  reasonable  dil- 
igence, such  presentment  cannot  be  effected  ;  (^) 

[(■)  Where,  although  the  [)resentment  has  been 
irreu'ular,  acceptance  has  been  refused  on  some 
other  <2;round  ; 

(3)  The  fact  that  the  holder  has  reason  to  believe  Whon  tiu>re  is 
tluit  tiie  bill,  on  presentment,  will  be  dishonored 
does  not  excuse  presentment. 


no  excut-c. 


ance. 


4ti,  When  a  bill  is  duly  presented  for  accept- Non-accept- 
ance and  is  not  accepted  on  the  day  of  present- 
ment or  within  two  days  ^thereafter,  the  person 
presenting  it  nnist  treat  it  as  dishonored  by  non- 
acceptance.  If  he  does  not,  the  holder  shall  lose 
his  right  of  recourse  against  the  drawer  and  in- 
dorsers. 

Within  the  two  (lay><  after  pieseiitmeiit,  tlio  ilraweo  must  rr  turn 
the  lull  iiLTOptdl  or  iioiiac('ei>tPU.  I5aiik  of  ^'all  Dit'incii  I.aiul  r. 
Vi(jt<iiiu  Jiaiik,  L.  R.,  .'i  P.  C  542.  Nonbusiness  days  must  be  ex- 
cluded.    See  .''ectioii  I'l. 


4li.  A  bill  is  dishonored  by  non-acceptance 


.  Dishonor  by 
noii-iiecipf- 

(a)   When    it  is  duly  presented  for   acceptance,  ance  una  it.s 


(1)  See  sections  39  and  10. 
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suuli  case. 
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and  such  an   acceptance   as  is  prescribed  by  this 
Act  is  refused  or  cannot  be  obtained  ;  or 

(/>)  When  presentment  for  acceptance  is  excused 
and  the  bill  is  not  accepted  •, 

(2)  Subject  to  the  provisions  of  this  Act,  when 
a  bill  is  dishonored  by  non-acceptance,  an  inniie- 
diate  right  of  recourse  against  the  drawer  and 
indorsers  accrues  to  the  holder,  and  no  present- 
ment for  payment  is  necessary. 

Ihe  inilorscr,  lil<c>  tlic  (Iniwor  of  a  liill  of  excliaiiji^e,  is  lialik'  to 
tlie  lioldor  the  inomfiit  tlio  ilrawce  lias  refustd  accoptain'c,  ami  tin- 
luildcr  is  not  forcitl  to  wait  until  tlie  liill  lias  been  jjicseiitcd  t'orjiiiy- 
nioiit.  Ross  0.  Dixie,  U.  C,  7  Q.  H.  114  ;  iMorgaii  r.  'i'owles,  8  ilur- 
tin,  735;  Williams  v-  Koliiiisun,  1;>  Liniis.  421 ;  Pewiuet  v,  Mager,  14 
id.  74. 


Astoquniified  44.  Tlic  lioldcr  of  a  bill  may  refuse  to  take  a 
qualihed  acceptance,  and  it  lie  does  not  obtain  an 
unqualiiied  acceptance  nuiy  treat  the  bill  as  dis- 
honored by  non-acceptance ; 

(2)  Where  a  qualilied  acceptance  is  taken,  and 
the  drawer  or  an  indorser  has  not  expressly  or  iiii. 
pliedly  authorized  the  holder  to  take  a  qualilied 
acceptance,  or  does  not  subsequently  assent  there- 
to, such  drawer  or  indorser  is  discharged  from  his 
liability  on  the  bill ; 

Partial  accept-  The  provlsious  of  this  sub-section  do  not  apply 
to  a  partial  acceptance,  whereof  due  notice  litis 
been  given.  Where  a  foreign  bill  has  been  accept- 
ed as  to  part,  it  must  be  protested  as  to  the  bal- 
ance ; 

What  shall  be      (3)  Whcu   tlic  drawcr  or  Indorscr  of  a  bill  re- 

sent.  ceives  notice  ot  a  qualihed  acceptance,    and  does 

not  within  a  reasonable  time  express  his  dissent 


If  taken  with- 
otil  authority. 
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im- 

ilied 

icre- 

liis 


to  tlie  bolder,  he  shall  bo  deeinod  to  have  assent-      ^  45. 
cd  thereto.  (0 

4'>.  Siil)ject  to  the  provisions  of  this  Act,  a  bill  ,Jr''juiymelu. 
Tinist  be  duly  presented  tor  payment.     Kit  is  not 
so  presented,  the  drawer  and  indorsers  shall  be 
discharged  ;  (2) 

2.  A.  bill  is  duly  presented  for  pay  ment  which  f^"i«^  f*" 

''    ^  .  .         pruseiitmont. 

is  presented  in  accordance  with  the  following 
rules :  — 

(«)  Where  the  bill  is  not  payable  on  demand, 
presentment  must  be  made  on  the  day  it  falls 
due  ; 

[h)  Where  the  bill  is  payable  on  demand,  then, 
subject  to  the  provisions  of  this  Act,  presentment 
must  be  made  within  a  reasonable  time  after  its 
issue,  in  order  to  render  the  drawer  liable,  and 
within  a  reasonable  time  after  its  indorsement,  in 
order  to  render  the  indorser  liable  ('^ 

In  determining  what  is  a  reasonal)le  time, 
regard  shall  be  had  to  the  nature  of  the  bill,  the 
usage  of  trade  with  regard  to  similar  bills,  and 
the  tacts  of  the  particular  case  ;  ('^) 

(c)  Presentment  must  be  made  by  the  holder 
or  by  some  person  authorized  ;  (5) 

To  receive  payment  on  his  behalf  at  the  proper 
place,  as  hereinafter  defined,  either  to  the  person 
designated  by  the  bill  as  payer  or  to  his  represen- 


(1)  Irwin  i\  CrooshanU,   2    Kerr,  iiOl)  ;  Rune  v.  Young,  2    Biiigh, 
;^91.     See  notes  under  section  19. 

('-)  Onl.  of  IfiTM,  tit.  5,  art.  K? ;  2  Suvary,  34!?,  :^4G  ;  The  Bank   , 
Montiviil  i:  Huston,  1  L.  C.  li.  252  ;  C.  C.  art.  2522. 

(3)  See  section  86. 

(4)  See  section  .'i6. 

(5)  See  section  29,  sub-sect.  1. 
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tative  or  some  person  authorized  to  pay  or  refuse 
pavuuMit  on  his  belialf,  if,  with  the  exercise  of 
reasonable  diligence,  such  person  can  there  be 
found  ; 

{<!)   A  bill  is  presented  at  the  proper  place:  — 

1.  Where  a  place  of  payment  is  specified  in 
the  l)ill  or  acceptance,  and  the  bill  is  there  pre- 
sented ;  (^) 

2.  Wliere  no  place  of  payment  is  specified, 
but  the  address  of  the  drawee  or  acceptor  is  given 
in  the  bill  and  the  bill  is  there  presented; 

3.  Where  no  pLace  of  payment  is  specified,  and 
no  address  given,  and  the  bill  is  presented  at  the 
drawee's  or  acce[)toi''s  place  of  business,  if  known, 
and  if  not,  at   his  ordinary  residence,  if  known ; 

4.  In  any  other  case,  if  presented  to  the  drawee 
or  acce))tor  wherever  he  can  be  found,  or  if  i)re- 
sented  at  his  last  known  place  of  business  or  resi- 
dence ; 

(8)  Where  a  bill  is  presented  at  the  proper 
place,  and  after  the  exercise  of  reasonable  dili- 
gence, no  person  authorized  to  pay  or  refuse  pay- 
ment can  be  found  there,  no  further  presentineut 
to  the  drawee  or  acceptor  is  required  ; 

(4)  Where  a  bill  is  drawn  upon,  or  accepted  by, 
two  or  more  persons  who  are  not  partners,  and  no 
place  of  payment  is  specified,  presentment  must 
be  made  to  them  all; 

(5)  Where  the  drawee  or  acceptor  of  a  bill  is 
dead  and  no  place  of  payment  is  specified,  pre- 
sentment must  be  made  to  a  personal  represeiita- 


(1)  Darling  v.  Gillies,  21  N.  S.  K.  423.  See  notes  under  section  4'J. 
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live,  if  such  there  is,  and  with  the  exercise  of  rea- ^  ^ 

souiible  diligence  he  can  be  found  ; 

(G)  Where,  authorized  by  agreement  or  usage 
a  presentment  through  the  post  office  is  suffi- 
cient ; 

(7)  Where  the  phice  of  payment  specified  in 
the  bill  or  acceptance  is  any  city,  town  or  village 
and  no  place  therein  is  specified,  and  the  bill  is 
presented  at  the  drawee's  or  acceptor's  known 
place  of  business  or  known  ordinary  residence 
therein,  and,  if  there  is  no  such  place  of  business 
or  residence,  the  bill  is  presented  at  the  post 
office,  or  principal  post  office  in  such  city,  town  or 
village,  such  presentment  is  sufficient. 

As  to  prt'sentiHt'ut  to  aooeptor  for  honor  or  ua  btsain,  see  sectiuii  G6. 

1.  Tlu'  iiiipor  shonlil  ho  preaenfed  and  exliibitcnJ  ulicn  the  iK'niiiml 
for  |i!iyiiiciit  i^  rnivle.  Ma-^soii  v.  Liike,  4  llowanl,  "ilJ'i  ;  Warren  y. 
15ri<ciie,  12  Loui.s.  172;  Veiincr  i\  Fiitvoye,  115  L  C.  li.  ,'{()7,  and 
Ma  cntte  0.  Falardeau,  Q.  L.  ii.  2'J(),  slioiild  not  be  followeil  under 
the  Aet. 

\a.  Tlie  defendants  pive  a  pnmiissory  note,  wliieli  was  indorsed  in 
lilank  h\  the  jiayee ;  atH'r  it  was  due  it  was  in  tiie  hands  of  J.,  wjio  de- 
inaiidi'd  tiie  payment  of  tiie  defendants,  hut  refused  to  produce  it,  and 
!i  few  (lays  afterwanls  told  the  defendants"  aj^ent,  w  ho  otiered  to  |iay 
tl:e  note,  that  they  should  not  have  it, ami  he  would  >rive  them  a  hunt 
fur  it.  The  plaintilV  was  J.'sson,  livinj:  in  the  house  with  him,  and 
there  was  no  proof  of  any  actual  tran-fer  of  the  note  hy  . I.  Held, 
tliiU  it  iniirht  he  inferred  that  the  planititl'was  only  theaL'ent  of  J.,  and 
therefore  that  the  jury  were  justilied  in  linding  a  verdict  for  the  defen- 
dants.   .Ionian  v.  Coates,  N.  B.,  2  A.  107. 

(«)  hrscntmi'itf  on  the  (hii/  if  fulls  (hie.  : — 

The  following  have  lieen  held  insulHi'ient  : — 

\h.  After  the  usual  otlice  hours  of  a  haid<,  if  pavahle  at  thai  haidc. 
Walters  r.  Rallenstein,  IC.  L.  C.  R.  2!17  ;  Hlford'  r.  Teed,  1  M.  di  S. 
2s ;  Parker  i\  Gordon,  7  East,  385  ;  Whitaker  c  Jiank  of  Kn-iland,  I 
C.  &  U.  750. 

2.  If  made  at  an  unreasonable  hour.  Patterson  r.  To|)lev,  X.  B.  A. 
292;  Kinnearc  Goddard,  N.  Ji.,  -1A.55!);  Dana  c.  Saw'yer,  22  Me. 
211;  Wallace  v.  Gwinn,  15  Louis.  22.3 ;  Thomas  v.  Marsh,  2  Jja.  An. 
3.W. 

2a-  Tn  France,  reasonable  hour  means  anv  liour  when  civil  pro- 
cess can  lie  served.  Cass.  23rd  November,  1829,  D.  30,  1,  118 ;  2  Par- 
dessus,  2'J6. 
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^45.  ^-  frosentment  and  protest,  Tiinde  on  the  2  Ith  Filiiimi-y,  iifJi  note 

-^^ '- — maluriujj;  on   the   lltli,   tlio  holder   Imvinj^  received   the    following 

ijieinoriitiihim  from  the  iiidor-er  :  "  Mv  note  imitiiriny  the  lUth 
insiatil,  p)od  for  ten  thiys  after  diite.  '  No  other  note  existed. 
Tlie  presentment  vviissutlicient.  JJiirnett  v.  Monivghiiti,  1  II,  C.  ITIJ. 

(6)    Where  the  hill  in  payahlr  on  detnanil : — 

4   Presentment  not  necessary  as  ajjaiiist  the  maker  ;  hut  if  defctidant 
tender  tiie  deht  and  interest  in  court,  ijlaintill' will    he  condemned  to 
Arclier  v.  Lortie,  ;5  Q.  li.  11.  15'J;  Shuter  o.  Pa.xton,  5  L. 


pay  costs. 
C.  J.  55. 


6.  Indorsor  of  a  note  ]iayaiile  on  demand  responsihle  althoiii;li  not 
presented  within  u  reasonuhle  time.  The  court  of  review  held  the 
Btatute  of  limitations  to  he  the  onlv  limit.  Dandurand  c.  lloulier.  33 
L.  C.  J.  1(17  i  Merchants  Mank  v.  Whitlield,  '.'  Q.  U.  R.  157  ;  .I.m.s.mp, 
Urd.  de  1(173,  tit.  5,  art.  4.  n.  .'{ ;  Piitliier,  n.  •!  ;Savar\,  i'ar.  17  ;  4 
Alauzet,  .'521.     Otherwise  hy  s  'ction  45,  suh-      t.(/>). 

6.  Wiien  a  note  is  iiidiirscd  after  maturity,  the  holder  siiould  first 
call  on  the  maker  to  pay  and  give  notice  of  dishonor  to  the  indorser 
before  he  can  jjruceed  a,i:ainst  the  latter.  Davis  o.  Dunn,  U.  C.,G  Q. 
B.  327.     See  section  10,  sul. .section  (2)  and  n.  7 

7.  A  letter  written  hy  the  attorney  of  the  indorsee  to  the  maker, 
Btatini;  that  a  note  payalile  on  demand,  together  with  other  notes,  liad 
been  placed  in  his  hands  for  collection,  and  re(iuiring  him  to  pay  the 
interest  and  give  new  security  fur  the  principal,  is  not  such  a  pre-cnt- 
nientofthe  note  as  would  authorize  the  holder  to  treat  the  hill  us 
disiionored,  and  at  once  resort  to  the  indorser.  Tiiorne  w.  Scovell,  2 
Kerr,  557.     See  section  45  of  the  Act. 

(c)  Presented  at  the  proper  place.    See  peetion  46. 

8.  Presentment  of  a  note  at  the  maker's  place  of  businesH  is  suffi- 
cient, altliiiugh  there  is  no  person  in  charge  at  the  time.  Kinnearp, 
Goddard,  N.  !{.,  4  A.  55!). 

9.  Presentment  is  regular  if  made  at  the  particular  place  specified 
in  the  acceptance,  and  also  at  the  husiness  place  of  the  acceptor.  Irwin 
V.  Crooshank,  2  Kerr,  ;W!) ;  sec  also  Sussex  Bank  v.  Baldwin,  2  llau. 
487. 

10.  The  maker  of  a  note  was  proved  to  have  occupied  an  ollice  up 
to  the  1st  May,  after  which  there  was  no  direct  evidence  of  occupa- 
tion, hut  his  desk  remained  there  as  hefnre.  Held,  in  the  absence 
of  any  proof  (if  his  having  changed  his  dfHce,  that  |)resentmeiit  uf  a 
note  there  after  the  1st  Mav  was  sutKcient.  Ivinnear  v.  Goddard,  N. 
B.,  4A.  55'J. 

11.  A  note  made  payable  at  the  residence  of  D.,  at  Strathroy,  does 
not  require  any  special  form  of  presentment,  it  being  proved  to  have 
been  on  the  dav  it  matured  with  1).  at  that  place.  Harris  v.  Perry, 
U.  C,  8  C.  P.  407  ;  Etheridge  v.  Ladd,  44  Barb.  G'J  ;  Bigelow,  241. 

12.  Helil,  that  as  it  was  proved  that  the  n(jtes  were  in  plaintifT's 
oflice,  where  they  were  made  payable  at  the  time  they  became  due,  no 
other  proof  of  presentation  was  rtvpiired.  Souther  i'.  Wallace,  20 
N.  S.  li.  (8  11.  &  G.),50'J;  Wallace  v.  Souther,  9  C.  L.  T.  210;  2 
Ca.  S.  C.  U,  5iH;  Chicopee  liank  v.  Philadelphia  Bank,  .S  Wa" 
241.     "  -     .    -    -     . 


5ee  also  I'ullen 


r.  Sanford,  4  R.  Sc  G.  242;  Biggs  d.  Wood,  2 
Ma.  R. ;  Brander  u.  Cobb,  2  La.  Am.  31)0.  See  section  4G,  a.  19.  iJee 
n.  11  and  also  sect.  46,  n.  19. 
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13.  In  lui  rtcliiiri  li)'  tlic  itnlorsi'c-j  ii;:niii-'t  tlic  iiiilnrscr  of  a  pnjtnis-        ^   46. 

Bory  uott'  tlie  ilrft'iulaiit  pU'iidcil,  truvtTsinjx  tlic  iilU'^'iitinii  of  pri'sent-  — — ■ 

iiiciit.  The  iiicvscn^rcr  nf  tlio  liiuik  tliiillifld  tlic  note  .•  wore  tluil  lie 
prei^ciited  it  iitdct'ciidiiMt'H  ullicc,  wlicrcit  wii-' piiyivMc,  liclwci  ii  A  and 
4  |).  ni.,  when  ,<uid  (illicc  was  closed.    Tlu'  defendant  denied   the  pre 


HeiiUnent  anil  dcnic 


1  thai  the  ollicc  was  (dosed,  Iml  did  not  dcnv  that 


he  hail  been  informed  of  the  prcsciitineiit  next  day,  and  he  did  not 
deny  or  refer  lo  the  statenienl  of  one  of  the  j)lainiitls,  that  on  his 
K'luwiii;^  the  defendant  the  notice  of  tlisjionor  the  defendant  had  pro- 
ined  lu  fiise  a  p)od  note  in  place  of  the  dishonored  one,  or  else 
pply  ;,'oods  to  the  aniounlof  it.  The  ('uiinty  Court  Judjre  set 
le  the  plea  as   false,  etc.,  on  the  strength   of  the   uiicontrmliuted 


III 
dii 


anit 

evidence  of  tins  promise. 

Held,  on  appeal,  that  the  only  question  for  the  {^)iirl  under  the 
pleadin;i;M  was  whelhi'r  the  note  iiad  heen  aeluaily  presented,  and  tiiat 
plaiiitili's  could  not  he  >aid  to  have  e-tahh-heil  tiie  fact  of  pre-enlnient 
as  there  was  a  contradiction.     Evans  r.  Foster,  1  li.  Ac  G.  6(5. 

14.  A  promissory  note  drawn  on  Boston,  where  hoth  the  maker 
ami  [layee  resided,  was  made  payahle  at  any  hank.  Held,  tiiat  this 
ineaiil  any  hank  in  Boston.     Baldwin  r.  Hitchcock,  1  Han.  HIO. 

If).  When  a  note  is  payahle  at  a  piirticular  place,  hut  the  words 
"and  not  otherwise  or  elsew  here  "  are  omitted,  it  is  payahle  irenerally 
under  the  (Jntario  statute  and  also  the  Kiiirlish  Act.  Cons.  St-  U  C, 
('.  4'J,  and  the  note  mii^ht  he  presented  at  the  place  named  or  lo  the 
maker  himself.  Bradburv  v.  I'oole,  U.  C,  1  Q.  B.  442;  Commercial 
iJiink  V.  Culvert,  li.  C,  '.i  Q.  B.  ;WH ;  Bank  of  U.  C.  v.  Parsons,  U.C, 
•i  y.  B.  ;w;i ;  VVilson  o.  Aitkin,  C.  C  ,  5  C.  P.  H7(i ;  Bank  of  U-  C 
r.  Sherwood,  U.  C,  8  Q.  B.  llll ;  Meyer  v.  Hutchinson,  U.  C,  IG  Q. 
B.  47(;;  Hooker  r.  Leslie,  U.  C,"  27  Q.  B.  2;)');  North-Westeru 
National  Bank  r.  .lai  vis,  2  Ma.  11.  o.'i  ;  Grant  v.  Heather,  2  Ihid.  201. 
Otherwise  settled  by  section  45,  nubsect.  1.     See  also  sec  ion  lil. 

10.  The  place  of  j)avment  mav  be  specilied  bv  the  dr.iwer.  Qibb  w. 
Miulier,  2  Cr.  &  J.  254;  Walker  v.  Stetson,  2  'Amer.  Ii.  405. 

17.  Or  by  the  acceptor.     Saul  v.  Jones,  28  L.  J.  Q.  B.  .'57. 

18.  If  alternative  places  of  payment  are  specified,  presentment  at 
either  of  such  places  is  sullicient.  Beechinii;  v.  Gower,  Holt  N.  P. 
C.813;  Cf,  Pollard  v.  Herries, ;{  B.  &  P.  AAd. 

19.  If  a  hill  is  imide  payable  at  a  bank  in  a  town  wliere  tliere  is  a 
cleiirinir-house,  presentment  throuirh  the  eleariniidiouse  is  deemed  to 
he  a  presentment  at  the  bank.  Reynolds  «.  Chettle,  2  Cam[).  5i)5 ; 
Hums  V.  Parker,  3  Tyr.  370;  Bodtfiiii'ton  v.  Schleiicker,  4  B.  &  Ad, 
752. 

(3)  Reasonable  diligence:  — 

20.  Whether  due  Jilijrence  has  been  used  in  the  pre.sentnient  of  a 
bill  of  exchange  to  the  drawee  is  a  mixed  (juestiou  of  law  and  fact ;  and 
where  the  question  has  heen  properly  left  to  the  jury,  the  court  will 
not  interfere  with  their  venlict  unless  it  clearly  appears  that  they 
have  come  to  a  wrong  conclusion.  Perley  r.  Howard,  2  Kerr,  518. 
See  also  as  to  due  diligence,  Patterson  i\  Topley,  N  B.,  4  A. 529  ; 
Mechanics  Bank  v.  Walton,  7  RobinJ^on,  451. 

The  foUowiiKj  illutitrations  are  fr<iin  Chalmers,  p.  135  : — 

21.  k  bill  is  accepted  "Payable  at  1  Duke  Street,  London.  "  The 
acceptor  (lies.  Presentment  at  1  Duke  Street  is  sutticient  without 
nmkin'.'  search  for  the  acceptor's  executor.  Philpot  v.  Briant  (1827), 
3  C.  k  P.  244;  Cf.  Wilkins  v.  Jadis  (1831),  2  B.  &  Ad.  188. 
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§46.  "•  Tlie  aceojitor  of  a  l)ill  accepts  it  naynlilo  at  bis  liankor'r.     Tlie 

'  hill  iimst  he    pro.-^cntcil  at  t!io  hank.     A   iircsciitinoiit  to  tlio  arrpp'nr 

j)rrsi.iiallv  is  iiisutlii'.ictit.     Gilih  v.  Mather  (ls;!2),  2  Cr.  &  J.  2iJ4,  Ex 
Ch.;  Saiil  ('.  Joni's  (ls5S),  2X  L.  J.  Q.  U.  37. 

2H.  A  bill  is  addirssea  to  "  Mr.  B.,  1  Duke  Street,  London."  B, 
accepts  it  generally.  The  bill  is  presented  at  1  Diike  Street,  and  the 
lioiise  is  found  shut  up.  This  is  sullicient.  Iline  r.  AUelv  (lt^;5.')),  i 
]i.  it  Ad.  ()24;  Cf.  Crosse  r.  Smith  (iKl.'!),  1  M.  k  S.  at  p.  554. 

24.  A  hill  is  addressed  to  "Mr.  B.,  1  Duke  Street,  London."  B. 
accepts  it  jrenerally.  1'he  hoMer  takes  the  bill  to  I  Duke  Street,  ami 
in(piires  for  H.  A  woman  living  in  tiie  house  informs  him  that  H, 
bus  left.     This  is  sutiicient.     Buxton  r.  Jones  (ISK)),  1  M.  &  Gr.  S!!. 

25.  A  bill  is  accepted  payaiile  at  a  hank.  When  the  bill  matures 
theliank  is  the  holder  of  the  bill,  but  the  acceptor  has  no  assets  thero. 
This  is  sutiicient.  Xo  ])ers(inal  demand  on  the  accei)tor  is  neces..-ury. 
Bailey  i\  Porter  (1845),  14  M.  &  W.  44. 

Exouso  for  40.  Delay  in  niakiiio;  preseiitirient  for  payment 

del  ly  111  lire-     _  -^  . 

sontiiRMit  for    is  excused  when  the  dehiy  is  caused  1)y  eircum- 

piiymont.  • 

stances  beyond  the  control  of  the  holder,  and  not 
imputable  to  his  default,  misconduct  or  negU- 
gence.  When  the  jause  of  delay  ceases  to  ope- 
rate, presentment  must  be  made  with  reasonable 
diligence  ; 

(2)  Presentment  for  payment  is  dispensed  with: 
('^0  Where,  after  the  exercise  of  reasonable 
diligence,  presentment,  as  recpiired  by  this  Act, 
cannot  be  effected  ; 

The  fact,  ihat  the  holder  has  reason  to  believe 
that  the  bill  will,  on  presentment,  be  dishonored, 
does  not  dispense  with  the  necessity  for  present- 
ment; 

{l>)  Where  the  drawee  is  a  fictitious  person ; 

(c)  As  regards  the  drawer,  where  the  drawee 
or  acceptor  ^s  not  bound,  as  between  himself  and 
the  drawer,  to  accept  or  pay  the  bill,  and  the 
di'iiwer  has  no  reason  to  believe  that  the  bill 
would  be  paid  if  presented  ; 

('0  As   regards   an    indorser,    where    the  bill 


Wlion  suph 
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with. 
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was  accepted  or  made  for  the  n-cconimodation  of     §  46. 
that  indort^er,  and  he  has  no  reason  to  expect  that 
the  bill  would  be  paid  if  presented; 

(r)  By     waiver  of    presentment,     express   or 
implied. 

Excuses  for  not  presenting  bill,  etc. : — 

1.  Tiu'  Imliler  of  a  hill  dies  suddenly  just  before  it  irmtures.  The 
circuiiistiuices  may  he  such  as  to  excuse  dehvy.  Rotchschild  i\  Currie, 
1  Q.  15.  17.     See  also  Jex  r.  Tureaud,  111  1-a.  An.  04. 

2.  Hill  (h'awn  in  Eii,;j:laiid,  payable  at  Leirhnrn.  At  the  time  tlie 
bill  iiiiituves  Leghorn  is  besie<;;e(b  Tiie  holder  is  not  in  Le^rhnrn. 
This  cxcu:  ?s  delay.  Patience  i'.  Townley,  2  Smith,  2'J.'{.  Irresistible 
(nuer  iir  fom-  m<(jcitre  is  a  irood  ext:use.  Hank  of  Teriue-see  v. 
IMiertson,'  lH  La.  An.  72  ;  Labadisle  v.  Laiidrv,  20  i(b  Ltl) ;  itej.  2;5rd 
Fthniarv.  Ls;51,  D.  \\\,  1,  ;522  ;  Cass.  Ltth  Dec.',  182 1,  D.  24, 1,"  77  ;  4 
Aliui/.et",  8:W. 

o.  Laws  suspending  the  payment  of  bills  in  time  of  war  apply  to 
all  jiarties  and  bills,  whether  forciirn  or  national.  Knuen,  \'h\\  )\:\vv\\, 
l>;7:;.  1).  74,  2,  60  ;  Cass,  (ith  March,  L'^72.  D.  72,  2,  1  and  5  ;  (^ass., 
'hA  .KyvW,  \^'?,,  D.  7:5,  1,  W?,:^ ;  Aix,  Dth  April,  LS72,  D.  72,  2,  202. 

4.  15:11  presented  for  payment  throuiih  the  post  (see  sect.  45  [S]  ). 
It  is  sent  (iff  in  time  to  reach  the  drawee  on  the  day  of  maturity,  but 
liy  mistake  of  the  post  office  is  delayed  some  days.  The  delay  is  juo- 
liiiMv  excused.  Windham  liaidc  r.  Norton,  22  Connecticut  11.  214; 
Piir  •.  Heinrichschoffer,  29  Amer.  R.  501. 

.").  Hill  drawn  in  England,  jiayable  in  Paris,  By  a  French  niora- 
t('iy  liiw,  passed  in  consequence  of  war,  the  maturity  of  bills  |)ayable 
ill  Paris  is  postponed  three  montlis.  Tlie  delay  in  making  ))resent- 
nunt  is  excused.  Rou(piette  v-  Overmann,  L.  R.,  10  Q.  B.  525.  See 
al>o  i'iitieiice  r.  Townley,  2  Smith  220. 

fi.  If  |iresentmeiit  is  delayed  at  the  request  of  the  drawer  or  indor- 
por  >(.iiLdil  to  be  chariied,  the  delav  is  presumably  excused.  Lord 
Ward  r.  Oxford  Railway  Co.,  2  De  G.  M.  k  Ct.  750. 

7.  Bill  drawn  on  R.  is  accepted  by  an  agent.  At  the  tinie  the  bill 
n'atiuTs,  I),  isaiiroad.  This  is  no  excuse,  presentment  should  be  made 
to  the  agent.     Philips  v.  Astling,  2  Taunt.  20(5. 

>!.  15.  inidces  a  note  "  Payable  at  Gnilford."  R.  has  no  re-idenco 
tliirc.  The  bill  is  jiresented  at  two  banks,  and  then  ti'catcfl  iis  dis- 
li irod.     Tbi;  !•  sutbcient.     Hardy  r.  Woodroofe,  2  Stark.  811). 

1  Tile  drawer  of  a  bill  orders  the  acceptor  not  to  pay  it.  The 
li'ililcr  hears  of  this.  Presentment  i.s  not  dispensi',!  with.  Hill  r. 
Heap,  1).  k  R.  N.  P.  C.  57  ;  Nicholson  r.  Gouthit,  2  H.  HI.  tlOlb 

10.  The  acce]itor  of  a  bill  inform.s  the  holder  that  he  cannot,  or  will 
lilt,  pav  it  when  due.  Presentment  is  not  dispensed  witli.  Raker  i\ 
liinli.:;  Camp.  107. 

11.  The  acceptor  of  a  bill  becomes  bankrupt  before  it  matures. 
Pi'c-i'iitnient  is  not  excused.  Esdaile  r.  Severby,  11  East.  117;  Rej. 
:i/'l  Oir..  ISOIL  0.  7,  1,  15  ;  Cass.  15th  January,  1820,  D.  20,  1,  52 
See  infra,  ii.  24. 
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lla-  Likewise  the  insolvency  of  the  indorscr  does  not  dispense  with 
•  notice  of  dislionor.   Rouen,  14ih  Novcniher,  IHTi'i,  S.    77,  2,   2j.'5. 

12.  U.  mukes  a  note  payable  at  "  1  X.  Street,  London."  Before 
it  becomes  due  he  becomes  insolvent  and  al)sconds.  Presontniciit  at 
1  X.  Street  is  not  dispensed  with.    Sands  v.  Clarke,  1!)  L.  .J.  C.  P.  f<4, 

IS.  If  the  maker  of  a  note  payable  "generally  has  absconded  frum 
Canada,  presentment  is  dispensed  vvitli ;  but  if  the  maker  has  onlv 
removed  from  one  place  in  Canada  to  another,  it  mu-^t  be  shown  that 
application  has  been  made  at  the  place  to  which  he  is  <rone  and  with 
due  diligence  he  could  not  be  found.  Browne  v.  Boulton,  V.  C, 'J 
Q.  B.Gl;  iieid  v.  Morrison,  2  Watts  &  S.401  ;  Duncan  v.  McCulloich, 
4  Serg.  &  R.  4M0  ;  Wolfe  i;.  Jewett,  10  Louis.  HDO ;  La.  Slate  Lis.  Co. 
V.  Shamburg,  2  Martin  N.  S.  511.  Rcj.  22nd  July,  1807,  J).  14, 1,^3; 
Rej.  (ith  December,  LS;51,  D.  'M,  1,  34. 

14.  Where  a  note  payable  generally  is  made  and  dated  in  New  York, 
the  maker  then  residing  in  Florida,  to  the  knowledge  of  the  linhler, 
demand  must  be  made  of  the  maker  in  Florida  in  order  to  charge  the 
indorser.     Taylor  v.  Snyder,  3  Denio,  145. 

15.  The  maker  of  a  promissory  note  who  was  a  merchant  residing' 
and  carrying  on  business  in  the  city  of  St.  John,  having,  before  tlie 
note  became  due,  closed  his  store  and  absconded.  Held,  tliat  present- 
ment at  his  late  dwelling  house  was  suthcient  without  proof  of  pre- 
pentment  at  the  store,  or  that  the  store  remained  closed  on  the  dav 
the  note  fell  due.  Robinson  r.  Taylor,  2  Kerr,  198  ;  McGruder  v. 
Bank  of  Washington,!)  Wheaton,  204. 

16.  Presentment  is  dispensed  with,  when  the  bank  wliere  the  note 
was  made  payalile,  had  ceased  to  do  business  in  the  place.  Mcliobbie 
V.  Torrance,  4  Ma.  R.  1 14. 

17.  Forgery  of  any  signature  to  a  bill  is  no  excuse  for  not  present 
ing  a  bill  for  pavment  and  notice  of  dishonor.  Cass.  17th  March, 
1829,  D.  29,  1,  180  ;  2  Parde<sus,  847. 

18.  The  indorser  who  has  forged  the  signature  of  tlie  drawer  can- 
not set  up  the  want  of  diligence,  unless  there  be  provision  in  the  linnils 
of  the  drawee,  for  he  is  responsible  as  drawer.  Rej.  lOlli  March,  It-'il, 
B.  24,  1 ,  4(59. 

19.  No  formal  demand  is  necessary  if  the  note  pavable  and  owneil 
by  a  bank  be  at  the  bank  at  maturitv.  Thomas  v.  Marsh,  2  Lii.  An. 
353  ;  Bank  of  U.  S.  v.  Carneal,  5  Peters,  543.  Otherwise  if  the  imnk 
be  not  the  holder  or  not  authorized  to  collect.  Bank  of  U.  S.  r. 
Smith,  11  Wheaton,  171.  See  also  Smith  v.  Robinson,  2  Louis.  403; 
Allain  v.  Lazarus,  14  id.  317.     See  section  45,  nn.  11  and  12. 

20.  Tiie  defendant  hail  a  house  in  Mangerville,  where  his  fiimilv 
lived,  and  where  he  resided  in  the  winter  ;  liut  during  the  rest  of  the 
year,  from  May  till  about  the  end  of  December,  he  carried  on  biisine-^ 
at  Lidiantown,  and  resided  at  the  house  of  B.,  where  his  notes  Invl 
several  times  been  presented  for  payment,  and  notices  of  dislieiiur 
had  been  left  for  him,  and  whicli  noteshe  had  paid.  Li  Januaiy,  l^Oi, 
a  clerk  in  the  bank,  who  lia.i  formerly  delivereil  notices  at  the  same 
place,  left  a  notice  of  ilishonor  at  B  's  house,  addresseil  to  the  iletVn 
(iant,  which  notice  he  never  received,  having  k'ft  Lidiantown  tur 
Mangerville  about  three  weeks  before.  The  judge  left  it  to  the  jury 
M'hetlier  the  holder  of  the  note  had  used  due  diligence  to  ascertiiiii  tl"' 
defendant's  residence  and  in  giving  the  notice  of  dishonor.  HeM. 
per   Carter,  C.  J.,  Wilmot,  J.,  Ritchie,  J.  (N.  Parker,  M.  R.,  and  l^ 
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Parker,  J,  <li'''''Pntientibus),  that  tlie  direction  was  right;  and  tiiat 
when  irasuiialile  diligence  has  been  used  tc.  discover  tiie  phice  to  - 
wiiicli  iiutices'i  juld  be  sent,  and  it  lias  been  >ent  accurdingly,  it  proves 
tlio  iivernient  uf  due  notice  in  the  declaration;  but  that  it',  in  conse- 
quence lit'  the  holder  beii'g  unable  to  discover  the  indorser's  residence, 
nu  iiuticf  uf  dishonor  is  given,  the  excuse  should  be  averred.  Patter- 
son c.  Tai)ley,  X.  B.,  4  A.  529. 

21.  The  holder  of  a  note  8\vore  that  he  went  to  the  niakcr'.s  .''tore 
for  the  i)iir])ose  of  presenting  it  for  payment,  but  tinding  the  door 
loeketl  inaile  a  formal  presentment  at  the  door.  The  maker  of  the 
note  .-wuiv  that  he  was  at  his  store  at  the  time  stated,  and  that  no 
presentment  was  made.  The  judge  left  to  the  jury  the  question 
whether  the  holder  liad  presented  the  note  or  not,  and  in  answer  to  a 
question  by  the  jury,  told  them  that  for  the  purposes  of  the  suit  such 
a  presentment  would  be  sutHcient,  no  objection  on  that  ground  having 
been  made  by  the  defendant.  Held,  that  there  was  no  misdirection, 
aii'i  that  the  jury  coidd  not  have  been  misled  by  the  answer  to  their 
question.     Keetl  v.  Kavanagh,  N.  J3.,  4  A.  457. 

22.  Bill  payable  to  drawer's  order  i.s  accejited  and  indorsed  to 
acconniiodate  the  drawer.  The  tlra\verdisci)unts  it,  but  does  not  pro- 
vide the  acceptor  with  funds  to  meet  it  at  maturity.  Presentment  is 
not  necessarv  to  charge  the  drawer.  Grillin  r>.  Phillips,  2  R  de  L.  .'^0  ; 
Stavner  c  ifowatt,  ;{  \l.  &  (i.  267  ;  Cred'ton  r.  Ci'ofton, ;};}  Ch.  I).  Cl'l ; 
5G  L.  J.  Ch.  l;io  ;  Dickins  v.  Beal,  lt»  Peters,  572  ;  Blum  v-  Bidwell, 
20  Lii.  An.  48  ;  llhett  v.  Roe, 2  How,  457  ;  Cass. 25th  August,  LSI.'!,  D. 
\i,  l,(i2:!;  l{(j.  2<)th  August,  1H;5(],  1).  H7,  1,  181  ;  Potiuer,  im.  147, 
157;  1  Kogiie,  327  ;  2  Savary,  Parore  20,  p.  lO'J ;  Bank  of  Montreal 
!'. Huston,  1  L.  C.  li.  252  ;  Mount  v.  Dunn,  4  L.  C.  R  354  CO  ,  art. 
2323.  The  law  's  the  same  under  section  46  (c).  Presentment  is 
necessary  toch.,  the  accommodation  indorser.  Esdaile  p.  Sowerby, 
U  Eii.-t."at  p.  Hi  ,  Bowes  v.  Howe,  5  Taunt.  30,  Ex.  Ch. 

23.  A  cheipio  is  drawn  on  the  Union  Bank,  the  drawer  not  having 
furticient  fluids  there  to  meet  it,  and  having  no  reason  to  expect  that 
it  will  be  honored.  Presentment  iis  not  necessary  to  charge  the 
drawer.    Sands  r.  Clarke,  19  L.  J.  C.  P.  84;  Pierce   v.  Cate,  Gti. 

Thofiilhnri  iKj  facts  have  been  held  to  be  no  excuse  for  icant  of  pre- 
mimvnt,  protest,  notice  of  dishonor  : — 

24.  The  ill-solvency  of  the  drawee.  Quebec  Bank  p.  Ogiivy,  3  Q.  B. 
K.  2nii ;     Walton  r.  Watson,  1  Martin  N.  S.  347-     See  supra,  n.  11. 

25.  The  daiiiierous  illness  of  the  maker.    Nowlin  r.  lioach,  2  Kerr. 

337, 

26.  Irregularities  or  delay  of  the  mail  service  which  prevent  a  bill 
from  arriving  in  time.     Grant  l\  Long,  12  Louis.  402. 

2",  The  death  of  the  drawee  or  acceptor.     Dana  r.  Bradlev,  N.  B., 

Siev.  Dig. 

28.  Held,  that  holders  for  collection  were  not  dispensed  witii  pre- 
fentnient  and  notice  of  di>honor,  and  were  liable  to  their  principal 
fur  the  ilamages  resulting  from  their  neglect,  notwithstanding  a  notice 
issiud  liy  them,  and  which  the  plaintitl's  hail  received,  that  all  notes 
ddivered  to  them  for  cidlection  should  be  wholly  at  the  risk  of  the 
persons  leaving  them,  and  that  tliev  (the  defendants)  would  be  res- 
Wnsihle  (inly  for  moneys  actually  reiteived  in  payment  of  siudi  notes, 
hut  nut  fur  aiivomissions,  informalities  or  mistakes  in  respect  of  such 
notes,     Browne  et  al.  v.  Commercial  Bank,  U.  C,  10  Q.   B.  129; 
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«  46       ^Vilson  v:  Prinjile,  U.  C,  14  Q.  B.  'iSO.    See  also  to  tl:c  .sun,.  ,.|Foct 


Cii^s.,  Till  Xnvi'iiilu'r,  lS(;i»,  1).  72,    1,  lit;  Cuss.,  Nf  Mav,  isTj,  D, 


72.  1.  112;  Allen  r.  Siivdaiu,  20  Wfiiil.  ;;2l  :     Cniwfonl  r.  I. 


Bank,   1  Martin  N.  S.  211,  I5G5  :  Miraiula  i\  Citv  Bank,  G  Lou 


11.   State 


CI 


laliner.. 


l;i:{. 


Mi: 


29.  Wheix'  a  note  is  payable  to  and  imlorscil  liy  several  povson.' 
tlmuirli  nut  in  ]iartnersiiip,  iidtire  to  one  is  n<ili(;e  to  all.  Bank  uf 
Michigan  c.  Gray,  U.  C,  1  Q.  B.  -122.  (Jtlier\vi>e  by  par.  J.  of  sectiou 
4d. 

By  wdirer  expra^s  or  ii»j)licil.     See  section  oO  (h). 

Cass.  Utli  Nov.,  1870,  D.  70,  1,  .^50;  lio(i.  lOtli  April,  187(i,  D.  "G 
1,  341. 

.SO.  Waiver  of  notice  of  dishonor  does  not  of  itself  include  a  waiver 
of  presentment.  Hill  r.  Heap,  D.  A:  11.  N.  I'.  57;  Wilkins  (y.  1)  i\ve«,  20 
La.  An.5;{8  ;  Lvon,  22nd  August,  18(17,  1).  ()7,  2,  22,")  ;  Porter  v.  Keiii- 
ball,  5;!  Barb.  407  ;   (Jnion  liank  e.  Hyde,  G  Wend.  572. 

;^1.  Held,  under  the  Enirlish  Act,  tliat  failure  bv  the  holder  of  a  Kill 


of  e\(dian'j:e,  after  the  e.xerci-^e  of  reasonal 


1  licence  at  the  tii 


IK'  ilie 


)lll  is  ( 


lishuiiured,  to  tind  the  drawer  of  the  bill  at  tiie  address  in-  In 


given,  doe.s  not  dispense  with  notice  of  dishonor,  if  an  aiMres?  at 
which  the  drawer  is  lo  be  found  comes  to  the  knowlodjze  of  the  hold- 
er before  action  brouirht.     Stnddv  i\  Beestv,  (50  L.  'J'.  G47. 


H2.  The  foUowini;  undertakini'   of  the  indorser  o 


f  a 


pronu.^sory 


note,  "  I  ill)  request  thai  hereafter  any  notes  that  may  fall  due  in  the 
Union  Bank,  on  which  lam  or  may  l)e indorser,  shall  not  be  protest- 
ed, as  I  wdl  ci)nsiiler  myself  bound  in  the  same  niiinner  as  if  the 
paid  notes  liad  been  or  shoulrj  be  le^rally  jirote-ted,"  held  to  be  a 
waiver  of  demand  and  notice ;  both  parties  havimi  had  a  cimum^  of 
dealiiiiT  founded  on  that  construction.  Union  Bank  o.  Hyde,  G  Whea- 
ton,  572. 

3.'5.  A  subse(]uent  promise  to  pay  by  the  indorser  in  ignorance  of 
the  defect  v{  due  ])resentment,  though  he  wa<  aware  at  the  time 
that  he  was  discharged  for  want  of  due  notice,  is  a  waiver  oidy  of  the 
want  of  notice,  not  that  of  presentn)eiit.  NowHn  c,  lloach,  2  Kerr, 
337. 

34.  This  promise  mav  be  i)roved  bv  verbal  eviilence.  Johnson ». 
Geotlrion,  13  L.  C.  R.  IGl. 

T/ie  fnlldwiiuj  have  been  held  valid  wairers  of presentmeni, proM 
and  mtt'ux  of  dishonor  :  — 

35.  A  partial  ]iaynient.     Rice  r.  Bowker,  3  L.  C.  R.  305. 

36.  An  unconditional  promise  (verlial  or  written)  to  pav  if  n. ale 
with  the  knowledge  of  the  defect.     Ro.«s  v.  Wil.-son,  2  R.'de  L 'i-* 


Johnson  r.  (JeotlV 


ion, 


13  L.  C.  R.  IGl:  Citv  Bank  r.  Hi 


inter 


II.  .le 


L.  171 ;  Bank  of  B.  N.  A.  r.  Ros.s  U.  C,  1  Q.  B.  ll»!l ;  McCartliv  r. 
Phelps,  IT.  C,  30  Q.  B.  57 ;  Kilbv  v.  Uochussen,  13  V.  B.  N.  S.  .'Jji; 
Waterous  Engine  (Company  r.  Christie,  G  R.  tt  G.  10'.);  G  C.  L.  T. 
441;  'tVatter.s  v.  liordlv,  2  Kerr  13;  Saint  Stephen  Branch  K.  R 
Co.  r.  Black,  2  Han.  12!);  Allen  v.  McNaughton,  X.  B.,  4  A.  234; 
McDonald  r.  Everitt,  3  Kerr  5G!) ;  Whitehon.se  r.  Bedell,  IG  N.  H.R. 
4G;  Deeringi).  Havden,  3  Ma.  R.  21'.);  Union  Bank  i\  Grinishaw, 
15  Loui«.  321;  Thornton  v.   Wvnn,  12  Wheat.  1S3;  Goodlial 


lev,   I    T.  R.  712;  Pickc 


n    (■ 


Gral 


lam. 


1    Cr.  &    M,   721);  llej.   U 


November,    1H12,  D.   13,  1,  IIG  ;  Rej,  20th  June,  1827,  D.  27, 1,280 
See  Louisiana  Hennen's  Digest,  vol-  1,  p.  234. 
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luo  effect, 

1S72,  D, 

liii.  State 

OIUH.  7U; 

nerson?, 

Hunk  of 

of  secliuii 


76,  D.  '(,, 

Ic  a  waiver 
D.iwcs  20 
er  0.  Kcm- 

ler  of  a  bill 
le  time  the 
ix'-js  1k'  has 
iiil'li'e>>  at 
A'  the  holJ- 

]M'Oiiii>?ory 
[  iliu'  in  the 
lie  i)rotest- 
•  as  if  the 
M  tu  be  a 
a  ('.I HUM'  uf 
le,  G  Whea- 


orance  of 
the  lime 

nly  of  the 
,  2  Kerr, 


ell 


Juhiisoni'. 
en  t,  pnkd 


av  I 


ma'le 
e  L.2^1 
,.r/2R.ae 
I'Cartbv  r. 
N.  S.  3Jli 
(i  C.  L.  T, 
meh  K.R. 
1   A.  234; 

KiN.H.R. 
Grinishaw, 

hall  f.  P^'l- 
Kej.  llHli 
27,1,280, 


37.  Rut  a  partial  payment  or  promise  to  pay,  made  witliout  the        §  aq 
ii,ivUMl"e  (if  the  want  uf  i)reseiitineiit,  is   uu  waiver  of  the   present-  15 _ 


knuwledt'c  (I 
ineni. 


Dana  i\  Bradley,  N.  B.,  Stev.  Dij,' 


1^ 


'A^.  Tlie  i)ayee  uf  a  note  indurscd  it  to  the  plaintiH'as  security  fo^' 
acli'ht  ;  (111  ilie  day  the  nuto  eamediie  (tiie  maker  iiaviiig  in  liie  mean- 
time  left  the  cuiintrv)  the  plaiiititf  went  tu  tiie  indursc-r  andgavi'  iiun 
theimte,  snviii;.'  hesnp[i(ised  it  was  uf  nn  use  tu  any  <iiie  ;  tiic  iiidurser 
hanik'd  il  baek  to  the  [ilaintifl',  and  tuld  him  to  keep  it  for  tiie  present. 
Held  that  this  was  evidence  uf  a  dispensation  of  preseiilnient  by 
the  iiidorser.     Ma-ters  v.  Stubbs,  N.  B.,  4  A.  453. 

3'.).  Where  the  defendant,  an  aliscondiiii:  debtor,  on  tiie  day  a  note 

beeume  ( 

reqiie       ,,  .       , 

earv.  altlioiijih  the  nutes  were  payable  at  a  iiarticnlar  place.   McDoiv 


Ine,  wrote  tu  the  plaintilis  stating  his  inability  to  pay,  and 
ting  further  time,  the  cunrt  held  tliat  presentment  was  unneces- 


w 


lie.  Liiwry 


HO.   S.  ;<02:  Gure  r.   V 


iiiniiiir 


7  .Met.  212:  H 


nice  V. 


Lyttle,  l;i  IJaili.  K;;'.  ;  Higeluw,  ;iH2  ;  Phisuii  r.  Kellner,4  Canipb.  285 


B 


iirj;e  c.  I 
40.  An  ai 


egge,  ;) 


M.  A-  \V.  41S;  lirett  c.  i.evett,  l.'i  East,  214. 


liiiissidii  by  the  defendant  that  he  had  received  nutice  of 
dishmnir,  in  the  alisince  uf  any  pruuf  that  it  was  received  too  late, 
or  aiiv  iilijeetiun   made  tu  it,  is  evidence  uf  its   sutiiciency.     Head  i>. 


Ka 


vuiia: 


Lh,  N,  ]'..,  4  A.  457. 


41.  An  oiler  to  give   promi-ofory   notes  at  three  and"  six  months 
for  tiie  aiiionnt  tine  on  the   bill,  nut  dnly  protested,  which  wa^  not 


accept  ei 


llel. 


ti)    lie  no  waiver  u 


f  tl 


le  laciie 


Bank  of  N.  B.  v. 


Knuwies,  2   Kerr21'J;   Laporte  c.  Landry,  4  Martin  N.  S.  125. 

42.  Wlienever  the  indorser    writes   to  the    hulder    to    make    him 
believe  it  unnecessary  tu  give  him  notice  of  non-payment,  especially 


wlien  lie 
mainntv    wi 
Cor 


-tales  the  maker  to  be  insolvent,  such   letter  written  before 


11    be 


cun-itrued   as   a   waiver   of    notice.     Beckett 


llisli 


U.  C,  4  Q.  B.  KiS  ;  See  supra,  n.  :50. 


43.  Where  after  the  time  for  giving  notice  of  dishonor,  even  pending 


euit.tli 


ere  is  an  aiisolute  promise  to  iiav 


--  ■:  -■—- P(^' o 

deliberately  made  with  full 
kiiuwleilge  of  the  facts,  this  will  prevent  the  defendant  from  setting 
up  that  a  notice  was  not  given.  Shaw  r.  Salmon,  U.  C,  1".)  Q.  B. 
512:  Burke  r.  Elliott,  U.C,  15  Q.  li.  (ill);  McCunilfe  r.  Allen,  l'.  C, 
;  iMc.Murrich  r.  Powers,  U.C,  10  Q.  B.  4sl;-Blumu. 
Lii  All.  4.'!:  Butler  r.  Morrisun,  18  id.    803 ;  Mitchell  u. 


ti  Q.  B. 

liiaurii 

Y 


ouii;:, 
44. 


:i  id.  27'J:  .lames  r.  Wade.  21  id.  54S. 


hit  the  promise  to  pay,  in  such  a  case,  niust  have  direct 
refereiici'  to  tlie  bi  1  in  ipiestion.  Therefore  if  there  be  more  than  une 
bill,  llie  proiiii>e  must  refer  specifically  tu  the  one  in  iiue-tiuii.     Bank 

of  Montreal 


r.  Scott,  i:.  C,  24  Q.  B.  115. 

4.5.  The  drawer  of  a  bill  indorses  it  to  C,  who  indorses  it  to  D.    Ot 
he  iliiv  of  dishonor,  but  before  the  fact  of  dishonor  could  be  k 


nown. 


le  drawer.   Kiiowiii'i 


tl 


le  acceptor 


to  1 


le   insolvent,   savs  to  C 


I 


PUD 


few 


[Hi^e  1  sjiall  have  to  take  uj)  the  bill.     If  you  will  call  with  it  in  a 
ilay~  1  will  jiay  you."     D.  gives  no  notice  of  dishonor  either  to 


C.  or  the  drawer.     1).  cannot  avail  himself  of  the  promi.-e  to  C,  and 
Bue  the  drawer.     Piid<in  v.  Graham,  1  Cr.  &  M.  725. 

46.  The  ilrawer  of  a  bill   indorses   it   to  C,  who   indorses  it  to  D- 
SoiiH'  time  after  liie   dislionor,   the   drawer,   who   has    receive<l   no 
notice,  IS  informed  liy  V.  that  D.,  the  holder,  is  going  to  .sue  him.    The 
will   pay  if  L).  will  give  him  time.     This  is  evidence  of 


draw 


er  siiv; 


waiver  uf  notice.     Woods  v.   Dean,  o2  L.  J.   Q.   B.  1.     See   further, 


■"  it 
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i 


Dishonor  by 
iion-piiyiuent, 


Rcpourpc  in 
f^uch  case. 


Lofaiui  r.  Kirkiiian,  fi  .Tiir.  N.  S.  17;  North  Statl'urd  Loan  Co  v 
Wythics,  2  F.  &  V.  5(;3;  Kilhy  i\  lioclmsson,  18  C.  B.  N.  S.  iio?! 
Slu'lduii  ('.  Hortoii,  43  New  York  li.  98. 

47.  Waiver  of  notice  of  dishonor  in  favor  of  tiie  liolder  enures 
for  the  benefit  of  parties  prior  to  such  liolders  as  well  as  subseiiiieiit 
liohk-rs.     Kabey  v.  Gilbert,  ;{0  L.  J.  Ex.  170. 

48.  Waiver  of  notice  of  dishonor  by  an  indorser  does  not  atl'ect  par- 
tics  prior  to  such  indorser.     Turner  v.  Leecli,  4  B.  &,  Ahl.  451. 

49.  Tlie  waiver  binds  only  the  party  who  ajrrees  to  it,  and  when 
agreed  to  by  a  separate  paper,  is  not  bindinj:  up(jn  the  other  j)iirties. 
4  Alaiizet,  337,  338  ;  Uej.,  Gtii  December,  lS3l,D.  31,  1,  301  ;  2  Pard. 
307. 

50.  "  Protest  waived  "  made   about  the  time  of  maturity  ineiuis  no 


ou.  1  roiesi  waiveii  made  aoom  iiie  iime  or  muiuniy  ineiuis  ni 
demand  and  no  notice  of  dishonor  to  the  party  who  wrote  it  iiml  a. 
pubsemu'ut  parties.  Wall  i\  JJry,  1  An.  312  ;  WilUins  v.  Gillis,  20  Ar 
53S;  Curmeiia  y.  Mix,  1.'3  Louis.  KiS  ;  Maish  (v  Ma^terinan.  21  Ai 
377  ;  ()'];eary  r.  Martin,  21  id.  381) ;  Cass.  9th  November,  1870,  D  '' 
I,  350;  Req.  1  0th  April,  1870,  D.  70,  1,  341  ;  Alauzet,  342. 


An. 
n, 
0, 


51.  "Sans  frais "  or  "  retour  sans  frais,"  is  a  waiver  by 
party  who  wrote  it  and  all  sub-:e(iuent  parties,  of  protest  ami  notice 
of  prote'^t  bv  notarv,  but  not  of  demand  and  some  notice  ol'  dislmimrliv 
the  holder  iiimself,  Lyon,  22nd  August,  1807,  D.  07,  2,  225.  A  iiotie'e 
a  ramiitblc  from  the  holder  is  required  in  France.  Kej.  20th  J nnc,  ls2i, 
D.  27,  1,280;  Uej.  23r(l  December,  1835,  D.  30,  l'  200;  Tardessiis 
138;  4  Alauzel,  330,  3.{8  310.    See  also  section  10,  nn.  3  and  4, 

52.  The  words"  Protet  signitie  "  (protest  served),  written  aliove  the 
signature  of  the  indorser,  is  a  waiver  of  notice  of  dishonor.  2  I'ui'des- 
Bu.s,  314. 

47.  A  bill  is  dishonored  by  non-pnjment,  (a) 
when  it  is  duly  presented  for  payment,  and  pay- 
ment is  refused  or  cannot  be  obtained,  or  (h)  when 
presentment  is  excused  and  the  bill  is  overdue 
and  unpaid  ; 

(2)  Subject  to  the  provisions  of  this  Act,  when 
a  bill  is  dishonored  by  non-payment,  an  iiuiiie- 
diate  right  of  recourse  against  the  drawer, 
acceptor  and  indorsers  accrues  to  the  holder. 

1.  The  nuiker  may  be  .sued  on  the  afternoon  of  tl.     last  dav  of  grace. 
Ontario  Bank  c.  Foster,  0  L.  N.  398. 

2.  The  arrest  of  the  maker  at  five  o'clock  of  the  last  day  of  grace 
not  premature.     Sinclair  v.  Robson,  U.  C,  10  Q.  B.  211. 

3.  In  QtK'bec  a  note  is  immediately  exigible  as  against  a  party  *^liO 
Lecomes  insolvent.     Lovell  v.  Meikle,  2  L.  C.  J.  09. 
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4.H.  Subject  to  the  pnv/isions  of  tlii?<  Act,  when      §  48. 
a  bill  lias  been  disboiiored  by  non-acceptance  or 

,.1.1  ,   •  .  Notice  of  dis- 

by  non-payment,  notice  or  dishonor  must  be  giveni,onor  and 

, ,        1  1  1     •      1  1  1  .     effoct  of  non- 

tu  tlic  drawer  and  each  indorser,  and  any  drawer  notice, 
or  indorser  to  whom  such  notice  is   not  given  is 
dia'harged  ;  ^^^  Provi'led  that  : — 

{a)  Where  a  bill  is  dishonored  by  non -accept- 
ance, and  notice  of  dishonor  is  not  given,  the 
rig  its  of  a  holder  in  due  course  subsequent  to 
the  omission  shall  not  be  prejudiced  by  the 
oinisision  ; 

(6)  Where  a  bill  is  dishonored  by  non-accept- 
ance and  due  notice  of  dishonor  is  given,  it  shall 
not  be  necessary  to  give  notice  of  a  subsequent 
dishonor  by  non-payment,  unless  the  bill  shall  in 
the  nieiintime  have  been  accepted. 

1,  An  accoiiuiiodiition  iiidurser  isentitlcil  to  a  notice  of  non-acrept- 
anwand  iiuii-iiiiynieiit,  iuid  t'le  notice  of  nonpayment  only  is  not 
Mithcitnt.  (Jure"  Bank  v.  Craig,  U.  C,  7  C.  P.  ^^44.  Modilied  l>y 
cliUiscs-l.S  and  48  of  the  Act. 

2.  Iiiijorser  after  niatnritv  is  entitled  to  notice  of  dishonor.  Mc- 
Ciill  r.  Witkousld,  I(i  La.  An.  ITii. 

'.i  Holder  is  hound  only  to  notify  tlie  indorser  he  intends  to  hold 
liable.    Crane  v-  Trndeau,  11)  La.  An.  ."507. 

4.  Notice  to  the  solicitor  of  the  indorser  is  not  sutlicient,  unless  ex- 
pic^.'ily  authorized  to  receive  notice.     Bird  o.  Doyal,  20  La.   An.  541. 

'*?>•  Notice  of  dishonor,  in  order  to  be  valid  and  ^"l^*^  "^^  *?. 

notice  01  dis- 

eifectual,  must  be  given  in   accordance  with  the  ho"or- 
following  rules: — 

[a)  The  notice  must  be  given  by  or  on  behalf 
of  the  holder,  or  by  or  on  behalf  of  an  indorser 
^vbo,  lit  the  time  of  giving  it,  is  himself  liable  on 
the  bill ; 


(1)  Darling   v.   Gillies,  20  N.  S.  R.  423  ;  liej.  21st  June,  1810,  D. 

10, 1,  :J2'j. 
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I 


(A)  Notice  of  dislionor  may  be  given  l)y  jui 
aneiit  either  in  his  own  name,  or  in  the  name  of 
any  party  entitled  to  give  notice,  whether  that 
party  i«  his  principal  or  not; 

(c)  Where  notice  is  given  by  or  on  Ijelmlf 
of  the  holder,  it  enures  lor  the  benefit  of  ail  sub- 
sequent holders  and  all  prior  indorsers  who  liiive 
a  right  of  recourse  against  the   party  to  whom  it 


IS  given ; 


{<!)  Where  notice  is  given  by  or  on  beliali'  of 
an  indorser  entitled  to  cive  notice  as  herein befoR' 
provided,  it  enures  for  the  benefit  of  the  lujldor 
and  all  indorsers  subsequent  to  the  party  to  whom 
notice  is  given  ; 

(c)  The  notice  may  be  given  in  writing  or  by 
personal  communication,  and  may  be  given  in  aii} 
terms  whicii  sufficiently  identify  the  bill  and  inti- 
mate that  the  bill  lias  been  dishonored  by  iioii- 
acceptance  or  non-payment;  (0 

(/)  The  return  of  a  dishonored  bill  to  tbe 
drawer  or  an  indorser  is,  in  point  of  form,  deeniiJ 
a  sufficient  notice  of  dishonor  ; 

(y)  A  written  notice  need  not  be  signed,  and  iiii 
insufficient  written  notice  may  be  supplemental 
and  validated  by  verbal  communication.  A  mis- 
description of  the  bill  shall  not  vitiate  the  notice, 
unless  the  party  to  whom  the  notice  is  given  is 
in  fact  misled  thereby  ; 

(h)  Where  notice  of  dishonor  is  required  to 
be  given  to  any  person,  it  may  be  given  either  to 
the  party  himself  or  to  his  agent  in  that  behalf; 


(1)  llobiiison  V-  Taylor,  2  Kerr,  198. 
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(?)  Whore  tlio  drawer  or  iiidorser  is  dcjid,  .lud ^  ^Q* 

the  party  giving  notice  knows  it,  the  notice  must 
be  given  to  a  personal  representative,  it'  such 
there  is  and,  with  the  exercise  of  reasonable  dili- 
"•ence.  he  can  l)e  found ; 

(j)  Where  there  are  two  or  more  drawers  or 
iiidorsers  who  are  not  partners,  notice  must  be 
criven  to  each  of  them,  unless  one  of  them  has 
authority  to  receive  such  notice  for  the  others ; 

(/,)  The  notice  may  be  given  as  soon  as  the 
bill  is  dishonored,  and  must  be  given  not  later 
than   the  next    following  juridical  or    business 

day ; 

(2)  Where  a  bill,  when  dishonored,  is  in  the  if  dishonored 
hands  of  an  agent,  he  may  either  himselt  give  hands  or  an 

1  •  I'll  ll'll  1  UgL'lU. 

notice  to  the  parties  liable  on  tlie  bill,  or  he  may 
give  notice  to  his  principal.  If  he  gives  notice 
to  his  principal,  he  must  do  so  within  the  same 
time  as  if  he  were  the  holder,  and  the  principal, 
upon  receipt  of  such  notice,  has  himself  the  same 
time  for  giving  notice  as  if  the  agent  had  been 
an  independent  holder ; 

(3)  Where  a  party  to  a  bill  receives  due  notice  Notice  to  an- 
of  dishonor,  he  has,  after  the  receipt  of  such  no-tL's.  '^"  *""^" 
tice,  the  same  period  of  time  for  giving  notice  to 
antecedent  parties  that  the  holder  has  after  the 
dishonor ; 

(4)  Notice  of  the  protest  ofdishonorof  any  bilP^''"'""°*'«« 

^  ,  ■*  •  shiiU  be  given. 

payable  in  Canada  shall,  notwithstanding  any- 
tbing  in  this  section  contained,  be  sufficiently 
?iven  if  it  is  addressed  in  due  time  to  any  party 

10 
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to  such  bill  entitled  to  »iicli  notice,  at  liiH  custo- 
mary addresH  or  place  of  reisidence,  or  at  the  place 
at  which  such  bill  is  dated,  unless  any  such  party 
has,  under  his  signature,  designated  another  place; 
and  in  such  latter  case  such  notice  shall  be  suffi- 
ciently  given  if  addressed  to  him  in  due  time  at 
such  other  place ;  and   such  notice  so  adchcH.sed 
shall  be  suihcient,  although  the  place  of  residence 
of  such  party  is  other  than  either  of  such  above- 
mentioned  places ;  and  such  notice  shall  be  deemed 
to  have  been  duly  served  and  given  for  all  pur- 
poses if  it  is  deposited  in  any  post  oflice,  with  the 
postage  paid  thereon,  at  any  time  during  the  day 
on  which  such  protest  or   presentment  has  been 
made,  or  on  the  next  following  juridical  or  busi- 
ness day;  such  notice   shall  not   be  invalid  by 
reason  of  the   fact  that  the  party  to   whor.   it  is 
addressed  is  dead  ; 
Miscnrringe  in      (5)  Where  a  notlcc  of  dishonor  is  duly  addressed 

post  .lorvice.  •  i      i         i  ,        • 

and  posted,  as  above  provided,  the  sender  is 
deemed  to  have  given  due  notice  of  dishuiior, 
notwithstanding  any  miscarriage  by  the  post 
office. 

See  also  Cous.  St.  of  Ontario,  ch.  42,  8.  16. 

The  notice  mvst  be  in  writing  or  by  personal  comviunicatio^i  :— 

1.  It  is  iinnmterial  that  a  notice  of  dislionor  is  dated  on  Sunday,  if 
given  on  tlie  following  Monday  and  the  last  day  of  grace  is  falling  on 
Sunday.    Blinn  y.  Dixon,  U.  C,  5  Q.  B.  5K0. 

2.  Mere  noticeofnon  payment,  which  doew  not  express  or  imply  pre- 
sentment and  dishonor,  is  not  sutticient.  Hartley  v.  Case,  4  Ham.  & 
C.  3;5'J  ;  Gilbert  v.  Dennis,  3  Met.  495  ;  Wynu  v.  Alden,  4  Denlj,  163; 
Bigolow,  27G,  277.     See  infra,  nn.  14  to  20. 

See  sect.  49  (e), 

3.  When  a  note  is  payable  at  a  particular  place,  it  is  not  nece.'^pary 
that  the  notice  of  dishonor  should  show  that  the  note  had  bcuii  pre- 
sented at  that  place  and  dishonored.    Paul  y.  Joel,   28  L.  J.  Ex.  143; 


Gkneral  Duties  of  the  Holder. 


147 


it  is 

I  r  eased 

Icr  is 

lonor, 

post 


uiiJivy,  if 


,n ply  pre- 
Hum. » 


liieces?ary 
Ex.  U3i 


Ex  I'lirtc  Lowciitlml,  L.  U.,  9  Ch.  5!»1  ;  Everard  r.  Wntflon,  1  R.  k  B. 
HOt;  Mills    i\    Hank   of  U.  S.,  11  Wliciit.   A.W  ;    liiiiiU  of  Monlrciil  )>. - 
(Jiovcr,  U.  C,  :i  Q.  U.  27;  Bunk  of   U.  G.  w.  Street,!  Unt.  Dig.  497. 
See  sectiuii  49  (e). 

4.  A  verbiil  notice  is  sufficient.  Hou^^ego  «.  Cowne,  2  M.  &  W.  .S48; 
Wimrton  *'.  Wri^'lit,  1  C  k  K.  58.')  ;  Alh-ii  f.  I'Miniiiiilsoii,  2  Ex<;li. 
724;  Visile  r.  Mic.luiel,  IW  L.  T.  N.  S.  l')!} ;  GilluTt,  /;.  Dnitiis,  ;$  Met. 
4',)j,  Cuiitrn  Ci)\viin  y.  Tiirf^eoii,  2  li.  ile  L.  2i{0  See  infra,  nn.  G,  7,  8. 
See  Hoctiuns  49  ((■)»  51  (1)  ami  notes  at  paj^es  15:5. 

5.  C.  i^i  the  indorser  of  a  bill  which  is  (liMli()nored.  Verbal  notice  to 
his  folioitor  is  not  sutlicient.     Cro.>J.s  v.  Smith,  1  M.  k  S.  654. 

6.  The  drawer  of  a  bill  i.s  a  non  trader.  Verbal  notice  of  dinlionor 
trivi'ii  to  his  wife  at  hia  house,  in  iiis  absence,  may  be  siillicient. 
!lousei,'o  V.  Cowne,  2  M.  &  W.  348  ;  Wharton  v.  Wright,  10.  &  K. 
585. 

7.  The  indorser  of  a  bill  is  a  merchant.  Notice  of  di.slionor,  ver- 
liiil  or  written,  j^iven  to  or  left  with  a  clerk  at  bis  countinjrhouse,  is 
siillicient.  Allen  v.  Edmundson,  2  E.\ch.724;  Viale  v.  Michael,  150 
L.T.  N.  S.  453. 

8.  C.  indorses  a  bill  "  In  need  at  Messrs.  X.  &  Co."  Notice  of  dis- 
honor given  to  X.  k  Co.  is  not  sulHcient  to  charge  C.  Ex  parte 
Praii>;e,  L.  R.,  1   Eq.  5. 

9.  Ii  i.  the  duty  of  the  drawer  or  tlie  indorser  of  a  bill,  if  lie  be 
Hbseiit  tV  ,n  his  place  of  business  or  residence,  to  see  that  there  is 
KOine  person  there  to  receive  notice  on  liis  behalf.  Allen  c,  Edmund- 
sun,  2  Exch.  723. 

10.  A   notice  given   by  telegraph  is  sutHcient,  but  there   must   be 
proof  of  the   receipt  of  the  telegram.  McLean  v.  Gamier,  3  U.  »fe  G 
27G.  Qiiivre  as  to  notice  by  telephone. 

Bill  must  be  suficienfly  identified — 

11.  Notice  is  not  voided  by  a  mistake  in  its  (Jnte  or  the  description 
of  the  note,  if  its  identity  is  well  establislied.  Robinson  o.  Taylor,  i 
Kerr,  I'J^;  Bank  of  Alexandria  «.  Swanii,  9  Peters,  33 ;  Journey  v. 
Pierce,  2  Houst.  176.     Handyside  v.  Courtney,  1  L.  C.  R.  250. 

12.  Where  a  notice  of  dishonor  describes  a  bill  for   £28  instead   of 
£25,  it  was  held  to  be  a  question  for  the  jury  whetiier  the   defendant 
was  misled  by   the  notice.     Thompson  v.  Cotterell,  U.  C,  11  Q.  B. 
1S5;  Bank  of  Alexandria  y.  Swann,  9  Peters,  33.     See  aUi    '.ow  f. 
Uvven,  U.  C,  12  C.  P.  101  ;  Thorn  .■■  Sanford,  U.  C,  (5  C.  P.  402. 

13.  "  I  give  notice  that  a  bill,  etc-  (description),  indorsed  by  you, 
lies  at  1  X.  Street,  dishonored."  Sulticient.  King  i'.  Bicklev,  2  Q. 
B.  419. 

14.  The  holder's  clerk  wrote  to  an  indorser  that -'B.'s  acceptance 
'iue  that  ihiv  was  unpaid,  and  requested  his  immediate  attention  to 
it."    Sutlicient.     Bailey  v.  Porter,  14  M.  k  W.  44. 

15  "  Your  draft  which  became  due  yesterday  is  unpaid.  Unless 
•lie  same  is  paid  immediately  I  shall  take  proceedings.  Noting  5s." 
Siitticieiit.  Armstrong  o.  Christiani,  5  C.  B.  (J87  ;  Everard  v.  Watson, 
1  E.  &  B.  801. 

16.  The  following  notice  left  at  the  drawer's  counting-house  by  the 
holder's  clerk  :  "  B.'s  acceptance  to  A.,  £50,  due  January  Is't,  is 
unpaid.  Pavment  to  D.  is  requested  before  4  p.  m."  Suthcient.  Paul 
I'.  Joel,  27  L'.  J.  Ex.  380,  affirmed  28  L.  J.  Ex.  143. 
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17.  "  I).  Hunk.    I  he>^  to  intimate  tliat  B.'h  ncccpliitice  to  vow  ilue 
■  IhI  Jfui'^ivi'v  i.s   f-till  uiipaitl,  luid  I   have  to  ri'(j nest   vmir   iiiiin«liiite 
Bfrpiirum  to  tiic  HHiiu'.  "     No  HJifmi'iirL',  Sulficieiit.  Aliixwt'U  *;.  IJrum, 
lOL.  T.  N.  S.  ;{01. 

IH.  Notice  toilriuver  of  bill  iicccptcil  liy  B.  "  Yoiirn  and  R.'h  note 
of  liaiid  is  now  due,  and  your  uttfiitioii  to  tlie  huiiio  will  ohligi'," 
Sutlicitiit.     iJaiii  V.  Gregory,  It  L.  T.  N.  S.  601. 

111.  Tiic  fiiiidwitij^  notice  wan  held  to  l)i'  Huilieient,  tlio  note  licing 
payaiilcat  tlie  Imnli  : — "  Sir:  Tlienott'of  A.H.  tor  XTjO,  at  ninety  iiay<, 
fnnM  liie  2()tii  January,  IHU,  endorsi-d  by  yuii  and  due  tliis  duy, 
remains  unpaid.  Tlieret'ore  tbe  holders  look  to  yon  lor  jmyninit 
thereof  as  such  enilorwern."  Wauk  of  Montri'nl  o.  Orover,  U.  C,  3  Q, 

B.  27  ;  see  also  HIinii  r.  Dixon,  U.  C,  5  Q.  B.  580- 

20.  A  note  sij^ned  by  Courtney,  payable  to  his  own  order,  was  indor- 
fled  by  the  latter  and  one  Moore.  No  other  note  existed.  The  lollow- 
\Uj*  notice,  addressed  to  ihe  maker  and  indorser  conjointly,  was  iielil 
putlieient  : — "  Your  (VV.V.  Courtney's)  promissory  note  for  t'.'il) 
"c\irreney,  dated  at  >'ontreal  the  'ind  September,  IHati,  imyablc  three 
"  month.;  after  date  to  you,  or  order,  and  endorsed  hy  you,  was  tliif 
"day,  at  the  re(]uest  of  Messrs.  Ilaiidyside,  Sinclair  iV  Company,  cf 
"this  city,  merchants,  duly  protested  by  me  for  non-payment." 
Handyside  e,  Courtney,  1  L.  C.  J.  250. 

21.  A  notice  to  the  drawer  which  describes  the  bill  as  paviilile 
at  the  "S.  Baidi,"  when  in  fact  it  was  pftyal)le  at  the  "  T.  lUnlc," 
or  wlii(J»  liescribesa  billof  exchan^re  as  a  note,  or  which  transpose-*  tlip 
names  of  drawer  and  acceptor,  or  which  describes  the  acceptor  liy  a 
wrouf:  name,  niav  l)e  sutlicieiit.  Bromajre  i\  Vau^iian,l()  L.J.  Q  li. 
10;  Stockman  i\  Parr,  11  M  &  W.  800;  Bain  v.  (Jrejrorv,  II  L.  T. 
N.  S.  ('.01 ;  Mellersli  v.  ilii)pen,  7  Exch.  578;  llarpham  o.  Child,  1  F. 
&  F.  052. 

The  notice  must  be  given  by  or  on  behalf  of  the  holder- — 

22.  The  notice  must  be  ji;iven  by  the  holder  or  some  one  Iiavint; 
authority  to  act  on  his  behalf,  or  by  any  indorser  who  at  the  time  nuiy 
be  liable  on  the  l)ill.  Stewart  r.  Kennett.  15  M.  it  W.  2:55  ;  Clianoiiie 
V.  Fowler,  3  Wend.  I7.'5 ;  Chapman  v.  Keane,  3  Ad.  &  Kl.  ID.) ;  Har- 
rison V.  Ituscoe,  15  M.  &  W.  2.51  ;  Lysaj^ht  v.  Brj'ant,  9  C.  B.  4(). 

2.3.  C.  is  tlie  first  indorser  of  a  dishonored  bill  held  by  D.  I), 
gives  notice  to  C.  one  day  late.  C.  on  the  ,9(/?Me  day  j^ives  notice  to 
the  drawer,  thus,  as  it  were,  makin<r  up  for  the  lost  day.  This  notit* 
18  ineJlectual  ;  for  C.,  liaving  been  discharged  by  the  holder's  delay, 
is  a  mere  stranger.     Turner  v.  Leech,  4  B.  &  Aid.  451. 

24.  A  bill  indorsed  by  C.  is  iield  by  D.  D.'s  attorney  gives  notice 
of  dishonor  to  the  drawer,  but  by  mistake  gives  it  in  C.'s  name  in- 
eti'ad  of  D.'s.  The  notice  is  suiKcnent,  provided  C.  is  liable  to  D.,  amj 
lias  a  right  of  recourse  against  the  drawer.  Harri.sun  f.  iiuscoe,  15 
M.  &  W,  231. 

25.  C,  the  indorser  of  a  bill,  holds  it  as  agent  for  tlie  indorsee. 

C.  prp-ents  it  for  payment,  and  it  is  dishonored.     Notice  of  dislioiior 

fiveii  by  C.  in  his  own  name  is  sufHcient.     Ly.saght  ?).  Rryii'if.  ID  fi. 
.  C.  ?.  1(50.  He  may  also  sue  in  his  own  name.    Hunt  v.  Stone,  13 
La.  An.  526. 

26.  A  i)arty  entitled  to  give  notice  may  constitute  the  drawee  or 
acceptor  his  agent  for  the  purpose  of  giving  notice  of  dishonor. 
Roshur  0.  Kierun,  4  Camp.  87,  as  modified  by  Harrison  v.  lUiscue,  15 
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M.  &  W.  2M  ;  Bailev  v.  Do.lonhain,  a3  L.  J.  C.  P.  265}  Sumtya  ». 
IJIussoiii,  14  MiisxiicuuH.  U.  IIG. 

27.  Notice  (if  (liMliunor  may  ho  ^;ivcn  by  the  party  cMitillcil  to  i^ivo 
it  fillitT  iHM'Hoiially  or  l)y  inrsMMietT  or  otlicr  UL'ftit.  I'l'aixiii  v. 
(Jnillfni,  2  Siiiitli,  104  ;  ur  tliruugli  llu'  post-oHioe.  Stockeii  v.  CuUiii, 
Ul.,V  W.  J15. 

2H.  Tilt'  lioldor  irt  not  boiuul  to  t;ive  notice  of  diHhotior  to  more 
than  uiiP  iiuloixT ;  aiul  the  lattvr  uiul  every  otlier  iireviou,-'  indorner 
lias  till'  Hnni''  time  for  giviii;;  notice.  TIiuh,  a  bill  payable  in  liondoix 
is  indorsed  in  blank  bv  tlie  bolder,  ami  deiiosiled  willi  a  country 
Uiuker  fur  collection.  Tbecoun'vv  banker's  liondon  agent  presenlslt 
for  payment  and  j.;ivea  him  due  notice  of  itn  disbotior.  Tiie  country 
bunker  on  the  day  after  the  receijit  '»f  nucb  notice  ;i^iveH  notice  to  bin 
cuHtomer,  wbo  in  t\irn  gives  siniilar  notice  to  bis  indorser.  'i'bis  in- 
(lur-^cr  lias  received  due  notice.  IJray  r.  lladwen.'j  M.  A  S.  OH  ;  l''irtb 
r.  Tlirusli,  H  ]{.  it  C.  ;{87  ;  Lawson  r.  Farmers'  Hank  of  Sulem,  1 
Ohio.  2(M).  La.  Stale  Uank  i\  llennen,4  Martin  N.  S.  22(i  ;  i'eyroux 
V.  Dul/crtrand,  11  Louis.  84;  (J rand  (Julf  Co-  v.  JJarnes,  12  Kobinsun, 
127. 

21>.  (I.  indorses  a  bill  to  the  Liverpool  branch  of  the  D.  I?ank.  The 
Liverpool  branch  sends  it  to  the  Alancbester  branch,  and  tiie  Man- 
oliester  branch  indorses  it  to  the  bead  oflice  in  Jiondon,  who  presetita 
it  tor  pavmenf.  The  head  ollice  sends  notice  of  dishonor  to  the  Man- 
clii'.-ter  iiraiich,  the  Manchester  nranch  sends  notice  to  the  Liverpool 
braiicii,  who  gives  notice  to  C.  lOach  branch,  as  regards  time,  is  to  be 
considered  adi.stinct  party.  Clode  c.  Bayley,  12  M.  <fc  W.  ol,  ai)pro- 
vcd  in  Prince  ».  Oriental  JJank,  15  App.  Cas.  H;{2,  P.  C. 

3(1.  X.  pays  a  bill  supra  protest  for  the  honor  of  C,  an  indorser, 
who  resides  at  Uruges,  and  the  same  day  ousts  the  liill  to  C.  U.  by 
return  of  ])ost  sends  the  bdl  l)ack  to  X.,  wlio  at  onci^  gives  notice  of 
dishonor  to  the  drawer.  Although  si.x  days  have  elapsed  since  the 
dislionor,  the  notice  is  in  time,  and  X.  can  sue  the  drawer.  Guodall 
V.  Polhill,  M  L.  J.  C.  P.  146. 

;il.  A  notice  that  a  note  payable  by  the  defendant  or  order  at  the 
residence  of  D.  was  held  to  convey  aHutticient  intimation  totheilefen- 
daiit,  that  D.  was  the  hoMer  of  the  note  when  it  fell  due.  ILirris  v. 
Perry,  U.  C,  8  C.  P.  407. 

The  notice  must  he  addressed  and  given  to  the  drawer  or  vidorser, 
or  some  one  on  his  behalf.     See  sections  48,  49  (h). 

'.VI.  Where  a  note  is  indorsed  by  a  member  of  a  tirm  in  bis  indivi- 
dual name,  a  notice  to  the  firm  will  not,  it  seems,  be  sulliciciit.  Bank 
of  Montreal  r.  Grover,  U.  C,  3  Q.  B.  27. 


^49. 


3!i.  Joint    drawers  or   indorsers,  who  are  not    part 


n)U 


^t  be 


separately  notified.     State  Bank  v.  Slaughter,  7  Blackf.  i.i3  ;  Bi^elow, 
284.     See  49  {j). 

34.  Generallv  a  guarantor  or  donnenr  d'aral  is  not  entitled  to  notice. 
Vyse  r.  Wakefi'eld,  0  M.  &  W.  442  ;  Makin  r.  Watkinsun,  L.  \L,  (I  Kx. 
25;  Vinal  i).  Richardson,  13  Al.  521.  Otherwise  settled  by  section 
5.G  of  the  Act. 

.1').  A  notice  to  a  female  indorser  beginning  "Sir"  is  snfHcient. 
Mitchell  r.  Brown,  15  L.  C.  K.  425;  contra  Seymour  v.  Wright,  3 
b.  C.  11.  454  The  former  alone  should  be  followed.  See  section  49, 
(e  and  y) ;  supra,  nn- 11,  20-     See  notes. 
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36.  A  person  sent  by  the  holder  ^oes  to  the  hr»"8e  of  tlie  drawer, 
-  wlio  is  not  a  trader,  and  imt  tiiiding  the  drawer  iiif  jnin-i  hiw  wife  that 

he  has  brought  Irack  tlie  bill  disliuiiored.  The  wife  says  she  will  tell 
her  lm<baiiil.  Tliis  may  be  sutHeient.  Housego  v.  Cowne,  2  M.  (k 
W.  H4H. 

37.  The  holder's  clerk  goes  to  the  drawer  and  tells  him  that  hifs 
bill  has  been  presented,  and  that  the  acceptor  cannot  pay  it.  The 
drawer  replies  that  he  will  see  the  holder  abont  i(.  Ihis  may  be 
euthcient.     Metcalfe  v.  Richardson,  11  C.  B.  lOll. 

38.  A  notary's  clerk  takes  the  bill,  witli  the  notary's  ticket  attached, 
to  the  drawer's  otfice,  and  shows  it  to  a  clerk  there.  The  clerk  looks 
at  it,  says  the  drawer  is  out  and  has  left  no  orders.  The  notary  then 
leaves  the  usual  notice  that  the  bill  is  due  at  his  otlice.  This  mav  he 
PutHcient.  Viale  v.  Michael,  30  L.  T.  N.  S.  453  ;  East  v.  Smith,  16 
L.  J.  Q.  B.  21)2;  Chard  v.  Fox,  U  Q.  B.  200;  .Tennings  v.  Roberta, 
24  L.J.  Q.  B.  102. 

39.  Delivering  a  notice  of  dishonor  to  an  indorser  by  leaving  it  with 
an  out-door  servant,  who  is  not  an  inmate  of  the  indorser's  fainilv,  is 
insutHcient.  Otherwise,  if  it  actually  reached  the  indorser.  Ooni- 
mercial  Bank  v.  Weller,  U.  C,  5  Q.  B.  643. 

40.  A  notice  addressed  to  "  Edward '^,.  Price,  "  instead  of"  Edward 
Price,"  andactmiUv  received  by  the  latter,  is  suliicient.  Girvan  v. 
Price,  N.  B.,  3  A.  409. 

41.  If  the  drawer  or  indorser  has  a  place  of  business,  the  notice 
should  be  aildressed  to  hiin  there ;  if  he  has  not,  then  it  should  be 
addressed  to  h.'m  at  his  residence,  and  the  party  giving  notice  is  bound 
to  use  reasonable  diligence  to  discover  such  place  of  business  or  resi- 
dence. Woodcock  V.  Houldsworth,  16  M.  &  W.  124;Mackay  v. 
Jiidkins,  1  F.  &  F.  208;  Renwick  i\  Tighe,  8  W.  R.  391. 

42.  When,  however,  the  bill  contains  an  address,  it  seems  that  such 
address  is  in  any  case  sutKcient  to  charge  the  party  giving  that 
audrcsri.  Hawkes  v.  Salter,  4  Bing.  715;  Skilbeck  v,  Garbett,  7  Q.  B. 
846. 

43.  The  maker  of  a  note  indicated  the  place  of  residence  of  the 
indorsor.  Held,  that  a  notice  addressed  to  that  place  was  suliicient, 
althougli  the  place  stated  was  not  the  proper  place  for  sending  notice. 
McMurrich  v.  Powers,  U.  C,  10  Q.  B.  481. 

44.  A  notice  sent  to  an  erroneous  address,  given  by  the  airent  of 
the  indorser,  is  sufficient.    Vauglian  v.  Ross,  U.  C,  8  Q.  B.  500. 

45.  X.  who  has  authority  to  indorse  for  C.  indorses  a  bill  in  C.'s 
name.  Notice  of  dishonor  given  to  X.  is  perhaps  siilHcicnt.  Firth 
V.  Thrush,  8  B.  &  C.  391. 

4(j.  A  notice  sent  to  the  indorser  at  the  place  where  the  note  was 
dated  is  valid,  if  no  other  address  be  given.  Howard  iK  Sabouriii,  2 
L.  C.R.  121,  5L.  C.  R.  45. 

47.  A  notary,  not  being  able  to  read  the  defendant's  signature  on 
tlie  bill,  made  an  imitation  of  it  upon  his  post  offi(;c  address.  Held, 
that  the  imitation,  if  e.xact,  would  be  a  sufficient  address  ;  Imt  consid- 
ering the  facts  in  evidence  there  should  be  a  new  trial.  Baillic  v. 
Dickson,  U.  C,  4  Q.  B.  167. 

48.  Where  the  holiler  of  a  note  employs  a  notary  to  protest  the 
same  at  maturity,  it  is  his  duty  to  give  the  notary  all  the  information 
tliat  he  is  possessed  of  as  to  the  names  and  residences  (,if  the  imlorsers. 
Therefore,  where  the  signature  of  an  endorser  was  so  peculiar  that  no 


such 

tliat 
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onf  lUKVoqiiaiiitod  witli  it  coDlddocinlier  it,  althotigii  ilio  liolder  of  the 
note  was  well  acquainted  with  th«  nigiiature,  and  aware  of  the  party't! 
resiili'tice,  both  of  which  lie  omitted  k)  corninunicate  to  tlie  ruttary, 
who,  when  protestinj^  the  note  made,  or  as  near  as  niijiht  be,  a  fdc 
siinl/e  of  the  siirnature,  and  so  adiiresned  the  notice  of  dishonor  to 
"Hi'llcvillt',  I'.  Q.,"  but  tlie  indorser  swore  that  the  notice  never 
readied  hitn,  though  resident  in  Belleville.  Held,  that  the  endorser 
Wiv-  tlischarged    S.  C,  7  A.  R.  759. 

4^(r  The  certificate  of  the  notary  th»t  he  left  the  notice  of  protest 
with  tlu'  aL!;entofth('   indorser  is   noi  prima  /< trie  evidence   of   tii 
agency.  Drunun  ii.  Bradfute,  18  La.  An.GBO.    See  section  51,  Hub.  10, 
section  (i.'i,  sub.  5. 

Where,  the  drawer  or  endorser  is  dead. — 

4!).  A  notice  by  the  holder  unaware  of  the  death  of  the  drawer 
addressed  to  theplace  where  the  bill  isilated,  in  pursuance  to  \M  Vict, 
c.  .')7,  s.  1,  is  siilHcient,  and  will  avail  to  a  subsecpient  indorser, 
wliu  lias  paid  the  bi''  althouyb  aware  uf  said  death  before  its  maturity. 
CosL'rave  v.  Boyle,  \,  Ca.  S.  C.  li.  165. 

50.  The  imlorser,  a  married  woman,  died  intestate,  during  the  cnr- 
reney  of  a  note  iiid(jrsed  by  her  as  surety  for  her  husband,  and  notice 
of  |ii'otest  was  sent  to  "  James  Bell,  executor  of  the  la-^t  will  and  testa- 
ment of  M.  A.  Bell,"  and  received  by  him,  her  husband,  who  res- 
ided with  his  (diililren  in  the  house  which  his  deceased  wife  harl  occu- 
pied. No  letters  of  administration  had  been  granted.  Held,  that  the 
notice  was  siiliicient.  Merchants  Bank  v.  J^ell,  29  Ch.  413;  see 
Sleiiihotfy.  The  Merchants  Bank,  U.  C,  4G  Q.  B.  25,  G8. 

50(/.  Where  a  commercial  partnership  has  been  dissolved  by  the 
dentil  of  oae  of  the  partners,  notice  of  dishonor  sliouhl  bo  given  to  the 
surviving  partner.  A  notice  only  to  the  executor  of  the  deceased 
partner  will  not  be  suliicient  to  bind  tJie  tirin.  Slocomb  v.  Lizardi, 
21  La.  An.  .355. 

Deposited  in  any  post  office,  etc. — 

51-  A  notice  mailed  at  the  [wstofHce  of  the  place  where  the  note  was 
dated  (ai  Toronto),  addressed  to  the  indorser  in  "  York  Township" 
in  which  he  resided,  was  held  sulHcient,  there  beiig  no  evidence  that 
a  leiro'  "or  anv  other  purpose  would  usually  be  addressed  in  any  other 
manner,  and  Toronto  being  in  the  township  of  York.  Bank  of  [J.  C. 
».  Bloor,  U.  C,  5  Q.  B.  (Ui). 

52.  As  to  miscarriage  bv  post  office.  Bank  of  L^.  C.  r.  Smith,  LT. 
C,  ;3  Q.  B.  :55s ;  alHrmed',  (j.  C,  4  Q.  B.  48:5.  As  to  the  sulHciency 
of  notice  of  tlishonor,  carelessly  mailed  by  the  notary  to  a  wrong 
address,  hut  actually  receive*!  bv  the  indorser  about  a  week  afti  r.  Ses 
Leitli  V.  O'Neil,  U.  C,  19  Q.  B.  2;{:5  ;  see  also  Gommercia!  Hank  o. 
Weller,  U.  C,  5  Q.  B.  433  ;  Bank  of  8.  N.  A.  o.  Ross,  U.  C,  I  Q.  B. 
199;  Chapman  v.  Bishop,  U.  C,  1  C.  P.  432. 

53.  Where  the  notice  of  dislionor  is  not  properly  addressed,  it  must 
be  shown  th.at  it  was  posted  and  was  received  in  proper  time.  Mo- 
Kenzie  i\  Northrop,  U.  C,  22  C.  P.  383  ;  Bank  of  B.  N.  A.  o.  Jones, 
U.  C.,8Q.  B.  8G. 

54.  A  note  was  in  the  bank  on  day  of  maturity.  On  the  Ifith  the 
manager,  who  knew  nothing  of  it,  caused  it  to  be  protested.  A  notice 
to  the  indorser  was  put  in  his  P.  O.  box  before  6  o'clock  of  the  Kith. 
Held,  sufficient  presentment  and  notice  of  dishonor.  Union  Bank  v. 
McKilligan,  4  Ma.  R.  29. 


151 
^  49. 


152  The  Bills  of  Exchange  Act,  1890. 

^49  '''>5-  A  notice  of  a  note  protested  on  7th  December  under  the  Oivil 

■ '- ~ —  Code  of  Qiu'liec,  deponited  on  the  lOth  iiccordin<,'  to  the  certificate  iiud 

the  tcsiiniony  of  the  notary,  is  valid,  altliough  tlie  notice  bore  tlie 
postollice  mark  of  the  11th,  and  the  postmaster  and  one  of  tlie  clerlis 
swore  that  it  must  have  been  deposited  only  on  the  11th.  Dontre  y. 
La  Hiinqiie  Jaciiues-Curtier,  4  L.  N.  154.     See  sect.  51,  nn.  1  to  5, 

50.  A  notice,  mailed  on  the  day  after  maturity  between  ei<!;ht  and 
nine  o'clock  in  the  eveninji,  is  sutlicient,  thonj.fh  it  bears  the  jiost 
mark  of  tlie  follo\vin;|  day.  The  day  for  the  purpose  of  posting 
notices  si<;nities  anv  time  within  the  twenty-four  hours.  Wilson  v. 
Pringle,  U.  C,  14  Q.  B.  2.30. 

57.  A  notice  of  a  note  protested  in  AlIiany,N.Y.,  mailed  to  a  Cana- 
dian without  postaire  ])repaid,  according;  to  the  laws  of  that  State,  is 
insulHcient,  as  the  postal  arrangements  between  the  two  countries  did 
not  permit  letters  to  jiass  throuj^h  the  Albany  post  without  prepay- 
ment t)f  p(i*taixe  from  Albany  to  the  Canadian  line.  Howard  v. 
Sabourin,  2  L.'C.  R.  121  ;  5  L."C.  R.  45. 

5H.  When  both  holder  and  indorscr  reside  in  the  same  town,  it  is 
not  necessary,  since  the  pa-^sin.iz  of  37  Vict.  c.  47,  a.  1  (Ca.),  to  dcHver 
the  notice  of  dishonor  to  the  indorscr  personally  or  at  his  residence  or 
place  of  business  ;  it  is  sutticient  that  the  notice  be  mailed  as  directeil 
by  the  said  Statute.  Merchants  Baidc  of  Halifax  v.  McNiitt.  11  (Ca.) 
S.  V.  R.  12(1.  The  practice  is  otherwise  in  the  United  Statese 
Bowiiii'j:  i\  Harrison,  6  How.  248;   Bigelow,  308. 

51).  Where  the  maker  and  indorser  lived  in  Griersville,  wliere  the 
note  was  payable.  Held,  that  it  was  sufficient  to  mail  the  notice  in 
Meafi)rd,  a  viilajze  distant  about  seven  miles.  Tavlor  v.  Grier,  U.  0,, 
17  Q.  B.  2  .2  ;  see  also  Commercial  Bank  v.  Eccles,  U.  C,  4  Q.  B. 
3.3(;;  0.  R.  S.,  ch.  42,  s.  lO.  See  also  Citizens  Bank  v.  Walker,  2 
La.  An  ;  71)1  ;    1  Ilennen's  Difiest,  p.   212,  nn.  11,  U,  31. 

60.  Notice  of  dishonor  to  the  defendant  as  indorser  of  a  promis- 
sory niite,  put  in  the  po'^^t  office  at  Saint  John,  and  directed  as  follows, 
"'Mr.  1).  I),  (the  defendant)  near  Blake's  mnls,  Nashwaak,"  is  not 
sufficient  witliont  proof  that  a  letter  thus  directed  would  probably 
reach  the  defendant  in  rhie  course  through  the  medium  of  the  post 
office.   Rcdiinson  r.  Duff,  2  Kerr,  206. 

61.  Defendant  had  resided  and  carried  on  business  for  several  yours 
at  a  place  called  Brandy  Point,  and  was  in  the  habit  of  receiving 
througii  the  iiost  office,  letters  addressed  to  him  there.  Held,  that  a 
notice  of  di-ilionor  addre-^sed  to  him  at  Brandy  Point  was  sufficient, 
thoui.^h  he  had  chan<:ed  his  residence  about  that  time — the  plaintiff 
not  beiiiii  aware  of  such  change,  and  having  applied  for  inforniatiim 
as  to  his  residence  to  the  payee  of  the  note,  with  whom  the  defend- 
ant was  in  the  habit  of  transacting  his  business  in  St.  John.  Tiie 
Bank  of  New  Brunswick  i\  Millican,  N.  B,,  4  A.  254. 

62.  Wiien  there  are  more  post  offices  than  one  in  a  parish,  town  or 
city,  a  notice  is  properly  directed  to  that  which  is  nearest  the  resi- 
dence of  the  indorser,  and  at  which  he  is  in  the  habit  of  receiving  lii3 
letters.  Gale  r.  Kemper,  10  Louis.  209- 

63.  Notice,  left  with  the  mate  on  board  of  a  ship  commamled  by 
the  indorser,  is  sufficient.     Austin  v.  Latham,  19  Louis.  88- 

64.  Where  a  party  resides  at  two  places  alternately,  being  generally 
flt  one  during  one  portion  of  the  year  and  the  other  durinir  the  rest, 
but  goes  frequently  from  one  to  the  other,  notice  directed  to  either 
will  be  sufficient.     E.xchange  Co.  v-  Boyce,  3  Robinson,  307- 
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The  provisions  contained  in  the  Act,  concerning  the  general       §  49. 

duties  of  tlie  hoklcr  as  to    presentment  for  acceptance  wr  pre- 

'^entment  f»r  payment  and   notice   of  dishonor,  are  so  full  and  Presentment 
'^"'  .  .  .       "■"•1  notice 

complete,  that  explanations  are  almost  unnecessary.    Attention  of  dishonor. 

should  however  be  called  to  sub-sections  (c),  (^d),  2  apd  3  of 
section  49,  which  will  have  the  eft'ect  of  introducing  into 
Canada  a  practice  hitherto  unknown  to  our  merchants,  although 
followed  in  England  and  tlie  United  States  fur  some  years, 
luuuely.  that  of  giving  notice  of  dishonor  in  turn  to  each 
endorser,  instead  of  to  all  of  them  at  the  same  time.  Thus,  where 
a  bill,  when  dishonored,  is  in  the  hands  of  an  agent,  he  may 
himself  give,  on  the  next  following  juridical  day,  notice  either 
to  tlie  parties  liable  on  the  bill  or  to  his  principal,  and  the 
prineipal.  upon  receipt  of  such  notice,  has  also  the  next  juri- 
dical day  in  wliicli  to  give  notice.  lie  may  give  it  to  all  the 
endorsers  and  the  drawer,  or  only  to  such  parties  aS  he  intends  to 
hold  liable.  Therefore,  the  Act  further  provides  that  where  a 
party  to  a  bill  receives  due  notice  of  dishonor,  he  has,  after  the 
receipt  of  such  notice,  one  clear  juridical  day  for  giving  notice  to 
antecedent  parties  he  intends  to  hold  liable.  It  is  prudeat,  there. 
fore,  lor  every  endorser  to  give  n(;tice  of  dishonor  to  the  drawer 
and  all  previous  endorsers,  unless  he  can  ascertain  in  due 
time  tliat  the  holder  has  given  notice  to  all.  Notice  given  by 
the  holder  or  any  endorser  inures  to  the  benefit  of  all  parties  con- 
corntd;  section  49(c),  (d).  This  notice  may  be  given  in 
writing  or  by  a  personal  communication,  as  provided  for  by  sec- 
tion 49,  sub,  (e)  and  (g);  but  in  the  province  of  Quebec  it  must 
always  be  given  by  a  notary.  In  the  case  of  foreign  bills  or  notes, 
notice  should  be  given  by  a  notary  in  every  part  of  the  Dom- 
inion.   Sections  51  and  88. 

By  the  Englisli  Act,  it  is  provided  that  "where  the  drawer  or 
indorser  is  bankrupt  or  insolvent,  notice  may  be  given  either  to 
the  party  himself  or  to  the  trustee."  But  as  there  is  no  insol- 
vency law  in  Canada,  that  provision  was  left  out  by  the  Cansidiaa 
Parliament;.  Notice  of  dishonor,  in  such  a  case,  should  always 
ho  given  to  the  party  himself  and  if  a  trustee  be  appointed  to 
his  estate  under  the  provincial  laws,  it  would  be  prudent  to 
repeat  it  to  the  trustee. 

It  may  be  well  to  notice  here  a  slight  difference  between  the 
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English  and  Canadian  Act.  The  Eudish  Act,  section  45,  sub. 
4,  says  that  a  bill  ispropufrly  presented  at  the  place  of  payuiont 
specified  in  the  bill.  'l"he  Canadian  Act,  sect'  in  45,  sub.  (</), 
says  that  the  presentment  must  be  made  at  the  place  sptcified 
in  the  bill  or  acceptance.  If  the  acceptance  specify  a  },l;iee 
dift'erent  from  that  contained  in  the  body  of  tlio  bill,  ami  so 
distant  that  presentment  cannot  be  made  at  both  places  du  the 
day  of  maturity,  it  should  be  made  at  that  which  is  spicitiid  in 
the  body  of  the  bill,  otherwise  the  drawer  and  endorsers  would 
be  discharged.  But  the  acceptor  will  not  be,  as  he  is  not  enti- 
tled to  presentment  for  payment.  See  sections  45,  and  52  (2) 
and  3.  The  holder  should,  however,  present  the  bill  at  the 
place  specified  in  the  acceptance;  as  soon  as  practicable,  to  f<ave 
the  loss  referred  to  in  section  52. 

Will  such  loss  consist  purely  in  the  cost  of  suit  t;ikon 
against  tlie  acceptor  before  presentment  for  payment  at  the 
place  indicated  in  the  acceptance,  or  will  it  extend  also  to  the 
provision  or  funds  dep(>sited  at  the  place  indicated,— 
a  bank,  for  instance, — in  the  event  of  the  bank's  iusolviucy 
between  the  day  of  maturity  and  the  day  of  presoiit- 
ment  or  suit.  Section  52  merely  mentions  the  cost  of 
the  suit,  which  sliall  be  in  the  discretion  of  the  court, 
and  it  would  certainly  seem  very  hard  that  the  hi« 
of  the  provision  or  funds  should  fall  upon  a  holder,  who  has 
used  due  diligence  in  presenting  the  bill  at  the  bank  or  place 
indicated  in  the  acceptance.  If,  on  the  contrary,  the  holder 
has  been  guilty  of  unnecessary  delay  in  making  the  present  iiient, 
the  acceptor  would  perhaps  be  discharged  to  the  extent  of  his 
damage. 

Such  was  undoubtedly  the  law  before  the  Act.  Saundcrson  v. 
Bowes,  14  East.  500;  Dickenson  v.  Bowes,  1(5  Kast,  110; 
Howe  V.  Bowes,  16  East.  112,  and  5  Taunton  80  ;  Bnwos ". 
Howe,  5  Taunt.  30  and  10,  East.  112  ;  Roche  v.  Campbell,  3 
Campbell.  247 ;  Trecothick  v.  Edwin,  1  Stark.  408 ;  Kowe  f. 
Young,  2  B.  &  B.  105  ;  Mount  v.  Dunu,  4  L.  C.  K.  H48; 
nice  V.  Bowker,  3  L.  (\  11.  305;  Story  on  Bills,  350;  Story 
on  Prom,  notes,  §  228 ;  Girouard,  Let.  de  change,  pp.  H- 
et  seq. 

By  sections  86   and   88,   the  maker  of  a  note  payable  at  a 
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nartiouliir  piace  is   deemed  to  correspond  with  the  acceptor  of       §  50. 
a  bill,  and  the  profisions  of  section  52  would  apply  to  hiui. 

Wluro  tlie  acceptor  has  made,  in  his  acceptance,  an  express 
stipulation  that  he  will  be  discharged  by  the  omission  to  pre- 
sent the  bill,  V.  g.,  where  he  has  "  accepted  payable  at  the  Bank 
of  Montreal,  otherwise  discharged,"  his  acceptance  would  then 
be  qualilicd,  and  he  would  undoubtedly  be  discharged  by  such 
omission,  at  least  to  the  extent  of  his  injury, 

5<>.  Delay  in  giving  notice  of  dishonor  is  ex- J|;;'';|'"|^^|^^J^'' 
cused  where  the  dehiy  is  caused  by  circumstances '^"'^ '^•^I'^y- 
beyond  the  control  of  the  party  giving  notice,  and 
not  imputable  to  his  default,  misconduct,  or  neg- 
ligence ;  when  the  cause  of  dehiy  ceases  to  operate, 
the  notice  must  be  given  with  reasonable  dili- 
gence ; 

(2)  Notice  of  dishonor  is  dispensed  with : —  ^^'i^n  notice 

'  ^  IS  dispensed 

(^0  When,  after  the  exercise  of  reasonable  dili- ^'*^' 
gence,  notice  as  required  by  this  Act  cannot  be 
given  to  or  does  not  reach  the  drawer  or  iudorser 
sought  to  be  charged  ; 

{h)  By  waiver  express  or  implied  C)  notice  of 
dishonor  may  be  waived  before  the  time  of  giving 
notice  li;is  arrived,  or  after  the  omission  to  give 
due  notice  ; 

(c)  As  regards  the  drawer,  in  the  following 
cases,  namely,  (1)  where  drawer  and  drawee  iire 
the  same  person,  (2)  where  the  drawee  is  a  ficti- 
tious person  or  a  person  not  having  capacity  to 
contract,  (3,)  where  the  drawer  is  the  person  to 
whom  theljill  is  presented  for  payment,  (4)  where 
the  drawee  or  acceptor  is,  as  between  himself  and 
the  drawer,  under  no  obligation  to  accept  or  pay 

(1)  See  section  40,  sub-tJect.  (e). 
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the  })ill,  (5)  where  the  drawer  has  couutermauded 
pay  men  t ; 

{(I)  As  regards  the  indorser  in  the  following 
cases,  namely,  (1)  where  the  drawee  is  a  ficti- 
tious person  (2)or  a  person  not  having  capacity  to 
contract,  and  the  indorser  was  aware  of  the  fact 
at  the  time  he  indorsed  the  bill,  (2)  where  the 
indorser  is  the  person  to  whom  the  bill  is  presen- 
ted for  payment,  (3)  where  the  bill  was  accepted 

or  made  for  his  accommodation. 

1.  Want  of  fiindH  in  the  hanfl:s  of  the  drawee  to  ))av  tlic  bill  dis- 
pon.«e-<  witli  protest  ami  notice  of  dislionor  as  ajrainst  the  drawer, 
The  IJank  of  Montreal  v.  Kiiston,  1  L.  C  U.  2')!,  CG.  2:Vi:\, 

2.  The  funds  niu.st  be  not  only  at  tlie  disposal  of  tlie  drawer,  but 
at  the  jjlaee  of  pavnient  indicated  hv  the  drawer  in  the  hoilvofthe 
hill.  The  Hank  ufMontreal  v.  Huston,  1  L.  0.  11.  2(il  ;  Arret  of  the 
22Md  .lanuary.  KiOT,  citcl  in  Iloj^ue,  2  .Tur.  Cons.  835;  perhaps  other- 
wise hy  sect.  50  (r),  if  the  drawee  is  a  debtor. 

.S.  Want  of  funds  dispenses  with  protest  as  ajiainst  the  drawer, 
even  if  the  bill  beacceple(h  Bank  of  Montreal  r.  Huston,  1  L.  C.  R, 
2(il  ;  Pothier,  Cont.  de  Chanire,  n.  157  ;  lioiiue,  2  Jur.  Cons.  321; 
Savary,  Parf  Neji;.,  vol.  1,  p.  l88,  see  supra,  n.2. 

4  Want  of  funds  does  not  excuse  protest  as  ajiiainst  the  indorser. 
Bank  of  Montreal  r.  Huston,  1  L.  C.  R.  2()3.  Girouard,  Lettro^de 
Change,  p.  15.'?.  By  the  Act  and  also  the  Code,  absence  uf  funds 
can  only  affect  the  drawer. 

51.  Where  an  inland  bill  has  been  dishonored, 
it  may,  if  the  holder  thinks  fit,  be  noted  and  pro- 
tested for  non-acceptance  or  non-payment,  as  the 
case  may  be  ;  but,  subject  to  the  provisions  of 
this  Act  with  respect  to  notice  of  dishonor,  it  shall 
not,  except  in  the  Province  of  Quebec,  be  neces' 
sary  to  note  or  protest  any  such  bill  in  order  to 
preserve  the  recourse  against  the  drawer  or  indor- 
ser ;  but  in  the  case  of  a  bill  drawn  upon  any 
person  in  the  Province  of  Quebec,  or  payable  or 
accepted  at  any  place  therein,  in  defliult  of  pro- 

(2)  See  section  46  (b). 
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test  for  non-acceptance  or  non-payment,  as  the  case §  61> 

inav  be,  and  of  notice  thereof,  the  partieH  liable 
on  the  bill  other  than  the  acceptor  are  discharged, 
subject,  nevertheless,  to  the  exceptions  in  this 
section  hereinalter  contained; 

(2)  Where  a  forei<2;n  bill,  appearinjj^on  the  faccT'""-*'"',"!, 

\    /  o  7     1  1  o  tureigii  bill. 

of  it  to  be  snch,  has  been  dishonored  by  non- 
acceptance,  it  must  be  duly  protested  for  non- 
acceptance,  and  where  such  a  bill,  which  has  not 
been  previously  dishonored  by  non-accei)tance,  is 
dishonored  by  ncm-payment,  it  must  be  duly  pro- 
tested for  non-payment.  If  it  is  not  so  protested, 
the  drawer  and  indorsers  are  discharged.  Where 
a  bill  does  not  appear  on  the  face  of  it  to  be  a 
foreign  bill,  protest  thereof  in  case  of  dishonor, 
except  as  in  this  section  provided,  is  unnecessary  ; 

(3)  A  bill  which  has  been  protested   for  non-S'''i*=f'q«ent 
acceptance,  or  a  bill  oi   which  protest   lor  non- 
acceptance  has  been  waived,  may  be  subsequently 
protested  for  non-payment; 

(4)  Subiect  to  the  provisions  of  this  Act,  when  "^'•"^'"'^'^ 
a  bill  is  protested,  the  protest  must  be  made  or 
noted  on   the  day  of  its  dishonor.     When  a  bill 

has  been  duly  noted,  the  protest  may  be  subse- 
quently extended  as  of  the  date  of  the  noting  ; 

(5)  Where  the  acceptor  of  a  bill  becomes  bank-'f'^'^'^*^?*"'''^ 

^  ,  insolvent. 

I'upt  or  suspends  payment  before  it  matures,  the 
holder  may  cause  the  bill  to  be  protested  for  bet- 
ter secu^ty  against  the  drawer  and  indorsers; 

(6)  A  bill  must  be  protested  at  the  place  where  ^'^'^^cre  bin 

^     .  luiisst  be  pro- 

it  is  dishonored,  or  at  some  other  place  in  Canada  *e»'«d. 


What  protest 
shu'.I  set  forth 
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^  "!•  situate  within  five  miles  of  the  phicc  of  present- 
ment and  dishonor  of  such  bill ;  Provided  that:— 
{(f)  When  a  bill  is  presented  through  the  post 
office,  and  returned  by  post  dishonored,  it  nmy  be 
protested  at  the  place  to  which  it  is  returned,  not 
later  than  on  the  day  of  its  return  or  the  next 
juridical  day ; 

(/>)  Every  protest  for  dishonor,  either  for  non- 
acceptance  or  non-payment,  may  be  made  on  the 
day  of  such  dishonor  at  any  time  after  non-accept- 
ance, or  in  case  of  non-payment  at  any  time 
after  three  o'clock  in  the  afternoon  ; 

(7)  A  protest  must  contain  a  copy  of  the  bill, 
or  the  original  bill  may  be  annexed  tht-rcto,  and 
the  protest  must  be  signed  by  the  notary  making 
it,  and  must  specify  : — 

(a)  The  person  at  whose  request  the  bill  is 
protei*ted ; 

(/>)  The  place  and  date  of  protest,  the  cause  or 
reason  for  protesting  the  bill,  the  demand  niado, 
and  the  answer  given,  if  any,  or  the  fact  that  the 
drawee  or  acceptor  could  not  be  found  ; 

(8)  Where  a  bill  is  lost  or  destroyed,  or  is 
wrongly  or  accidentally  detained  from  tiie  per- 
son entitled  to  hold  it,  or  is  accidently  retained 
in  a  place  other  than  where  payable,  protest  may 
be  made  on  a  copy  or  written  particulars  thereof; 

(9)  Protest  is  dispensed  with  by  any  circum- 
stances which  would  dispense  with  notice  of  dis- 
honor. Delay  in  noting  or  protesting  is  excused 
when  the  delay  is  caused  by  circumstances  beyond 


If  bUl  is  lost, 
&c. 
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lii;<  duiiiult,  misconduct  or  iR'g licence.  When  the 
caiuse  of  delay  ceases  to  operate,  the  bill  must  be 
iiuk'd  or  protested  with  reasonable  diligence ; 

(lU)  No  clerk,  teller  or  agent  of  any   bank  omcor  of  bank 
.shall  act  as  a  notary  in  the  protesting  of  any  bill  notary."*" 
ur  note    payable  at  the  bank,  or  at  any  of  the 
branches  of  the  bank  in  which  he  is  employed. 

See  seclioiis  45,  46  and  4!). 

What  protest  shall  set  forth  : — 

1.  Under  section  14  uf  tlie  Promi.ssory  Note  Act,  12  Vict.  ch.  22, 
the  uiiii:s.-iuii  to  !?tute  in  tlie  protctit,  that,  it  was  imide  in  the  al'teinoun 
(if  the  day  uf  protest,  was  fatal,  and  the  Judorser  discliarged.  Joseph 
r.  Dc.i  le,  1  L.  C  li.  244.  Qaocn;  under  section  51  (<•_),  7  and  sec- 
tiuul,'  (4j  of  the  Act.  Letter  that  protest  .-^koiiid  state  tiiat  it 
was   made  alter  three  u'clocli  of  the  last  da}  of  grace.   Sect.  51,  7  (6;. 

2.  The  ])rutest  describes  the  maker  as  E.  B.  Perry,  instead  of 
Jcseph  J{.  I'eriy.     Held,  not  fatal.     Taillun  v.  Perry,  i)  L.  C.  J.  174. 

Th(.  ccrtijicaie  of  the  uotunj  : — 

X  The  certificate  of  notice  indorsed  by  the  notary  on  the  protest* 
iM>tiiid  uf  being  written  "  on  the  foot  of  or  embudmd  in  the  protest,  " 
.■.ulheieiuly  complies  with  the  Act.  Lyman  v.  lioulton,  U.  C,  S  Q. 
B,  32.1.    See  section  50,  n-  34. 

4.  Wlierea  notarial  certificate  of  protest  of  a  note  due  25th  of  June 
wa^duU'd  on  the  2()th  of  June,  and  certified  that  the  notary  had  sent 
Hutiee  io  the  mdu*"ser,  not  saying  wlien  it  was  sent.  Held,  that  the 
notice  was  sufficiently  proved.     Wood  V.  Hult,  U.  C,  i)  l^.  li.  344. 

u.  A  notarial  certificate  tliat  a  note  has  been  duly  presented  is 
suHieienl.     Plain  v.  Uliphant,  U.C,  i)  Q.  P.473.     See  section  93,  p.  5. 

6.  In  Nova  Scotia,  protest  has  to  bear  the  seal  of  the  notary.  Tlie 
Merchants 'Pank  v.  Spinney,  1  li.  «k  G.  87  ;  otherwise  settled  by  section 
'J3,  snii.  5,  and  section  51. 

7.  The  duplicate  notice  of  protest  must  be  produced,  and  the  certi- 
ticate  (if  the  notary  that  he  has  served  the  notice  is  insutticient,  at 
least  ill  Quebec,  before  the  Act.     Seed  ;;•  Oourtenay,  3  L.  C.  K.  303. 

8.  But  in  Ontario  it  was  recently  held  that  the  protest  for  non- 
payiiieiit  was  sufficient  evideiice  of  notice  of  dislionor.  Southam  v. 
kuiituii.  0  A.  K.  '30.  Under  the  Act,  section  93,  sub.  5,  tlie  protest 
will  be  evidence  ( ,  notice  of  dishonor,  if  so  stated  in  it. 

9.  llelil  in  Ontario  that  the  notarial  certificate  of  the  service  of 
protest  was  insufhcient  in  caseof  a  foreign  bill.  Ewing  v.  Cameron,  6 
U,  S.  541 ;  Grifiin  v.  Judson,  U.  C,  12  C.  P.  430  ;  otherwise  settled  by 
section  7i  (/'). 

10.  Wiiere  a  notice  of  dishonor  of  a  foreign  bill  does  not  state  that 
ii  has  been  protested,  the  indorser  will  not  be  liable.  Delaney  v. 
Uall,  2  Thorn.  401.    Qucere  under  the  Act. 
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ej  11.  In  lui  action  on  n  proniisnory  note  piiyaMo  at  a  pnrticnifir  placo, 

'- iiiiil  ii  liill  of  I'xcliiiii^e  jirnlt'.-lt'd  I'ur  ii()iiU(H;i'|itiiin;c',  the  (flil_\  <  •,  i.i,  in,'i: 

to  jiruvc  tlie  pri'si'tittnifnt  of  tlii;  note  ami  protrHt  of  tlic  l)ill  whh  a 
settloil  accuiint  lii'twoon  llic  piirtics  incliuling  the  Mute  anil  hill  im,]  n 
cliar^H'  for  "  proti'Hl  oxitliuiigi'."  Held  siillicicnt  to  ili.-peiisL'  witli  il^. 
j)r('liiMiiiary  proof  of  presfntnu-nl  and  jiroti'Ht,  and  that  it  nii;;lit  be 
inforrtHl  tliat  the  pnjtestod  excliaiii^c  nuMitioiK'd  in  the  accuiiiit  n- 
ferrtni  to  the  bill  in  (piestion,  it  hcin;,'oftlic' same  amount  and  nduilur 
bill    being   shewn   between  the  parlies.     Balloch  t'.  Binnev,  N.  H    I 

A.  vn. 

12,  In  an  action  against  the  drawer  of  a  foreign  bill,  the  protest  is 
evidence  of  an  acceptance  piiyable  at  a  particular  place,  ami  of  due 
presentment  at  that  place.     J'arratt  r.  Wilmut,   N.  15.,  I  A.  ii.jU. 

13.  The  certificate  of  the  notary,  that  he  left  the  notice  of  protest 
with  the  agent  of  the  indorser,  is  not  j:>;'?;/ia_/ac7e  evidence  of  the 
agency.     J)riinun  /,'.  liradfute,  18  La.  An-  (if^O. 

Protest.  The  "noting"  mentioned  in  section  51,  sub.  4,  and  section 
1)2,  is  different  from  the  "  noting  "  provided  for  in  the  Act  of 
1849  ;  it  is  not  a  deed  complete  in  itself,  but  is  a  mere  luinuto 
made  hy  a  notary  on  a  dishonored  bill  at  the  time  of  its  dis- 
honor. The  formal  notarial  protest  may  be  extended  at  any 
time,  by  any  notary,  "as  of  the  date  of  the  nothing"  sect  51, 
(4)  and  92.  This  noting  sliould  tlierefore  consist  of  the  details 
necessary  to  the  drafting  of  the  deed  of  protest,  when  refjuircd, 
In  the  Province  of  Quebec,  all  bills  and  notes  must  be  pm- 
tested  by  a  notary,  or  by  a  justice  of  the  peace  when  the  notary 
is  not  accessible.  The  notice  of  protest  must  also  be  ginu 
by  a  notary,  section  51.  In  the  remainder  of  the  .Dominimi, 
the  office  of  a  notary  or  justice  of  the  peace  is  required  only  iu 
the  case  of  a  foreign  bill  or  foreign  note;  sections  51  aud  88. 

The  essentials  of  a  protest  are  defined  in  section  51,  subs.  4,  G, 
7,  8  and  9.  Forms  of  noting,  protest  and  notice  of  protest  may 
also  be  found  in  the  schedules  annexed  to  the  Act.  Finally, 
sub  section  10  reproduces  the  old  Canadian  law,  which  forbids 
the  clerk,  teller,  or  agent  of  any  bank  from  acting  as  notary  in 
the  protesting  of  any  bill  payable  at  that  bank.  C.  C.  St.  1859, 
eh.  57,  1,  3;  Ca.  R.  S.  188G,  ch.  123,  s.  11. 

Protest  may  be  made  '*  at  any  time  after  three  oclock  in  the 
afternoon,"  sec.  51  (6)  ;  although  presentment  may  be  made  by 
the  holder  either  in  the  forenoon  or  the  afternoon  of  the  last  day 
of  grace.  Therefore  banks  must  keep  their  doors  open  on 
Saturdays  after  three  oclock  as  well  as  any  other  day  to  permit 
the  protest  of  all  bills  in  Quebec  and  of  foreign  bills  in  the 
remainder  of  the  Dominion. 


General  Duties  of  the  Holder. 


16 


Sccliitii  51(5^  lias  iiitr()Juct!il  a  new  I'onu  of  protest,  tliat  which  §  62. 
may  In'  made  for  bettor  security  when  the  acce])t()r  hecomes 
l);iiikiu|it  nr  suspends  payment  before  maturity  of  liu!  bill. 
Uiulcv  souu^  <it'  till'  continental  codes,  security  can  be  deniaudcd 
in  siicli  ii  eas(^  from  the  drawer  juhI  iiid(»rsers.  In  l<ini;laMd  and 
Caiuida,  under  sections  51  and  1)4,  the  only  etfcct  of  a  protest 
tor  Ij.'tti-r  security  is  that  the  bill  may  bu  acce{)t(Ml  for  tho 
lioimr  of  the  drawer  or  indorsers.  As  to  the  acceptor  himsidf, 
his  iiisdlvcney,  at  h;ast  in  the  Province  of  Quebec,  gives  t  ho 
lidldtT  the  ri,nht  to  treat  the  bill  us  dishonored.  C.  'J.  L.  (^ 
Art.  \W'2.  As  regards  the  drawer  and  indorscrs,  he  is  bound 
111  w;iil  until  maturity,  and  then  make  the  necessary  dili,!.''encc> 
just  as  if  I  hi'  priiu'ipal  debtor  had  not  b.'eoiUL;  insolvent. 

of 


s  to 

t. 


52.  When  no  ])liice  of  payment  is  specified  in  T-i^Liiity  o! 
the  bill  or  iicceptiiiiee,  presentment  for  payment  i""*""'"i''" 
is  not  necessary  in  order  to  render  the  acceptor 

liable ; 


(2;  Wiien  a  place  of  payment  is  specified  in  the 
Ijillor  acceptance,  the  accept(jr,  in  tiie  absence  of 
ail  express  sj:ipnhition  to  that  elTect,  is  not  dis- 
charged by  tlie  omission  t(^  present  the  bill  for 
payment  on  the  day  that  it  niattires  ;  but  if  any 
suit  or  action  be  institute  i  thereon  before  };resen- 
tatioii,  the  costs  thereof  shall  be  in  the  di.>-cretion 
of  the  court  ;  C) 

(3)  In  order  to  render  the  acceptor  of  a  bill  lia-  xo  protest  or 
i)le  it  IS  not  necessary  to  protest  it,  or  tliat  notice  sary. 

of  dishonor  should  be  given  to  him; 

(4)  Where  the  holder  of  a  bill  presents  it  for  Presentment 
payment,  he  shall  exhibit  the  bill  to  the  i^ar^am ''"' ^'■'^""''''^ 
Iroin  whom  he  demands  payment,  and  when  a  bill 


(1)  Stu  sfctiuiis  4o,  80  and  91. 


11 
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^  52.     is  paid  the  holder  Hhall  forthwith  deliver  it  up  to 


the  party  paying  it.  (') 

The  ctints  s/iiiU  he  in  the  tlisi-retion,  etc. : — 

1 .  Ill  Qin'lii'c,  11  imic  piiviililc  III  ii  [iiirtii'iiliir  i)lii('o,  miHf  lio  prcscnto,] 
lis  iii^iiin^t  lilt'  riiiiker,  utluTwisi'  tlio  liuldcr  will  iint  ^vi.  Iii-t  c((-it>  if 
I'uikIh  III' pi'ovitlfd  tVir  it  ut  tliiil  place  ami  tlicili'ltt  l)i'  tciiiici'i'il  in 
cdurt.  iMin'auit  r.  Jiajnic,  1)  R.  K.  iJH'i  ;  ArcliiT  l\  Lortit',  .'5  Q.  I,.  i{. 
15!>  ;Crc|Kiiii  r.  Modir,  «  Q.  Ii.  11.  l'J7;  La  liuciiiu' c.  Amln',  2  L.  (I.  It. 
.'{.')');  Mdiint  r.  Diiiiii,  4  L.  C.  li.'MH  ;  .SliiittT  r.  I'axtini,')  L.  C.  .I.,'),"). 
]U\{  sec  O'Hric'ii  r.  Stcvi'iHuii,  Ij  L,  C.  R.  2(l'i.  I'lnlcr  tlic  Ai;l,  the 
iiiaUcr  or  acceptor  i.s  nut  (lischar^^cd  l)y  waul  of  pi'i'st'iitinciit,  iiiilcss 


tluro  lie  "an  e.vpress  sripiilatioii  to  tliatetlect. 
tiiid   not    elsewhere"  will    not  cuiistitute  niicli 
lat 


I  lie  wonlH  ••  there 
an  cxjiresH  sti|m- 


lOll. 


2.  In  y.  IJ.,  if  a  hill  he  ^  lyahle  at  a  particular  place,  pri'-cnlnu'iit 
is  necessary  hefore  hrinjjjiii;^  action  aj^ainst  maker.  RalclilVml  o, 
Grillith,  2  Iverr,  112  ;  Chaiider  v-  Beckwith,  Her.  2(18. 

{.   In  Ontario,  pre-<enlmeiit  was   hcM  ncces-Jarv  as   a'jjainst  inakiT. 


Mclver  c.  .Mcl''arlai)e,  1  Out.  Uig.l'J;} ;  M'li^Aiilay  c.  Mi'b'arlanf.iliiil. 
Held,  ill  appeal,  that  it  was  nut  necessary.  Wilsuii  v.  Hruwii,  t)  A. 
Ji.  S7.  Mvi'ii  if  one  is  merelv  siiretv  of  the  other.  Wilson  i'.  Bruwii,  Ii 
A.  R.  S"  ;  McDonald  o.  McArthur,  S  A.  R.  rwiJ. 

4.  In  Manituha,  presentiiieat  was  not  n  cessary  as  against  the  iiiiikiT, 
unless  the  latter  was  dainiulied.     Bill's  v.  Wood,  2  .Ma.  R. 


(1)  Cuiisiiieaii  V.  Lecu:irs,  M.  L.  Ii.  4  S.  C,  ;  Jurdun  v.  Cuutes,  X. 
B.  2A.  101. 


m^ 
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LiahilllicH  <•/  Pid'tics, 
•S;5.  A   bill,  of  itiseir,  does  not  operate  as  an  ^""''^ '" 

'      _  ,     '  \  hiiiulM  of 

assignment  ol  I'linds  in  the  hinds  of  the  drawee J^^woo. 
available  lor  the  payment  thereof,  and  the  drawee 
ol'a  bill  who  does  not   accept  as  reijuired   hy  this 
Act  is  not  liable  on  the  instrument. 

So  sft'tidii  17,  nil.  IT)  to  21,  iiml  iiuti's  luiiliT  sect.  23. 

1.  In  QiU'li'jc  before  tlie  Act,  tlie  ii;iviii;^  iicliecnie  on  iiluiiik  cU'ected  ii 
tnui-tVr  from  llie  ili'iiwer  to  tlie  pavee  ofiiii  luiioiiiit  from  tlie  iliawer's 
fiiinls  on 'leposit  eqiiiil  to  tlie  iiiiioiiiit  of  tliecliiMiiie,  ami  |tresi'nlatinii 
ol  Hich  elieiiue  hy  llie  liolder  to  the  hank  was  ('([uivalent  toa  sigmlicii- 
tiuii  (.f  the  ti'an<fer.  /.irh-r  c.  Molsons  HanU,  2;i  I^.  C.  J.2'J'{  ;'  Dor- 
inn  r.  Dorioii,  5  L.  N.  I'M).  See  .■section.  7;^  (<•)• 

'1.  in  Seotlainl  anci  Fran(;e,  the  drawintr  tif  a  hill  is  equivalent  to  a 
triiii-fer  of  the  provision  in  the  hands  of  the  drawee.  See  Koss,  1 
1,1,1  i.  Cass.  12;  Chalmers,  K;!)  :  (jilhert  siir  Sirey,  C  C,  art.  Uil,  n. 
13  (/  ,s7;7  ,  p.  7G  ;   Jousse,  Ord.  de  IG7:I ;  2  1  ardessu.s,  2  11). 

K.  Otherwise  in  lCn;!:land  and  the  United  States.  Shroeder  c.  Ct'ii- 
tml  l;aid<,  :M  L.  T.  N.  S.  7:55;  H..pkinson  r.  Forster,  L.  R.,  l'.»  K,. 
74;  Si, and  0.  Dii  Hiiisson,  L.  11.,  IS  i'lip  28:5 ;  Vanjrhan  o.  llallnlav, 
L.  U.,  y  Ch.  i)(il;  Car  «.  National  Bank,  107  Miss  45;  Uank  of 
Luui-iana  «.  Hank  of  New  Orleans,  L.  li  ,  G  11.  L.  IWi  ;  People  o. 
Mfiviiants'  iiaiik,  7S  N.  Y.  'h\\) ;  Coateso.  Doran,20  Cent.L.  J.  (Mo.) 
3G;  2  Randolph,  2S2  ;  Chalmers,   IGH. 

■1  Ihit  wliero  a  specific  amount  or  certain  go(xls  have  heen  depos- 
iti'il  and  received  by  tlie  drawee  expressly  for  the  purpose  of  providing 
fur  a  lull,  the  holder  mij^lit  recover  the  same  as  received  for  his  nwn 
use.  Tavlor  v.  Hushonj^,  100  Penn.  St.  2.'{ ;  Van  Allen  c.  American 
Kill.  Han'k,  3  Lans.  CVJ  ;  Hobey  v.  Oilier,  L.  R.,  7  Ch.  OU,') ;  Ranken 
r.  .\ltara,  5  Ch.  1).  7Ht)  ;  Donai,  2Ist  August,  IS44,  S.  V.  45,  2,  loS  ; 
Lyuii,  Dth  August,  1848,  S.  V.  49,  2,  104  ;  Gilbert  sur  Sirey,  art.  110. 
Boi-'el,  52'). 

6.  Provision  made  by  the  drawer  for  the  paymer  of  a  bill  cannot 
k'ii|i|)lied  by  the  drawee  to  the  payment  of  another  cbt  due  to  him. 
Ca>s.  ISih  May,  1808,  D.  08,  I,  [VIA ;  Torrance  v.  Bank  of  B.  N.  A.,  L. 
R.,5  P.  C.24;"C.  L.  art.  1190  ;  (Jirouari,  Lett re.s  de  Change,  p.  110. 
Dti|mi<  V.  Evans,  12  L.  N.  251  ;  Moodie,  v.  Jones,  19  R.  L.  510.  C.  C. 
art.  1190.     See  section  59,  n.  5;5. 

(1.  Provision  means  that  the  drawee  is,  at  the  time  of  maturity, 
the  debtor  of  the  drawer  or  of  some  person  for  whose  account  the  bill 
ha*  heen  drawn,  called  le  donneur  d  ordre,  or  that  the  drawee  at  the 
time  of  maturity  has  funds,  valuable  securities  or  goods,  out  of  which 
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45  53.       the  Lill  could  bf  paid.     Ri'cj.  21st  Miiy,  l^^\  ;  D.  81,  1,  2;)l  ;  Oilhcrt 

— "=• — *siir   Sirry,  art.    .1(1,   iiutes  ;  2   I'link'.-.-ii.'^,  24;i ;  Cufis.  i,-il  i'Ybruiuv, 

■   l^'.'ili  ;  Ciiss.   :50tli   Miiy,  l«4l  ;   Ca.'?.-*.  iird  Auguft,  ls35  ;  1  iJrdarnUf, 
20(1;  4  Ahiuzot,  87. 

7.  Tlif  men'  fact  that  the  drawee  i.-<  Jiiileljt<'d  to  the  drawer  crialt^ 
no  tihlij!atioii  on  his  part  to  accept  the  hill,  except  in  tne  ease  of  bills 
on  a  baiiker  where  tlie  drawer  lla^^  funds  tu  draw  a;i:aHist.  (iraiit  c. 
Au>tt'ii,  .'5  Price,  ;J8 ;  N.  Y.  IJauk  c-  (iihsuii,  f)  Dutr,  ;')74  ;  'jluuihviii  o, 
U..i)urt>,  L.  li.,  10  Kx.  :m  ;  l\.tt  r.  Cleg-,  1(1  M.  it  W.  ;i21  ;  F..ley  c. 
liill,  2  11.  L.  ('a.>.  28  ;  Ke  Agra  iJaiiU,  :>u  L.  .1.  eii.  iJi  ;  Kiigli>ii  Civ- 
dit  Co.  V.  Ardiuii,  L.  U.,  5  11.  L.  ti4j  Lyon,  2Uth  Dec,  184;!,  S.  V. 
48,2,  177. 


8.  If  a  bill  of  exehanj'e  be  drawn  a'j;aiiist  u  bill  uf  lading,  wli 


icll    IH 


relaineil  by  the    payee,   the  drawee  wiil  not    be   buuinl  to   aeeept 


(la' 


h 


Schiirchardt  v.  Hail,  3(J  Md.  oiiU. 


II.  Tliedelivery  of  the  bill  of  lading  to  the  holder  of  a  liill  of  exchange 
0}Krates  as  a  jiledge  upon  the  good.-  nieiUiHiicd  in  tlie  bill  of  liidiiig  tu 
Secure  the  payment  of  the  hill  of  excnange  and  otiier  liahdities  ay- 
cording  to  agreemeiu  uduch  may  be  proved  by  verbal  evideiici'.  Ca-s. 
lolh  Ih'cemiier,  l85(l,  L>.  oG,  1,  ibj  ;  Cass.  17tn  August,  l8.jii,  |).5!l,  1, 
;M7  ;  Hois'el,  •'•24  ;  Tiiompsoii  r.  .MoNoiis  Hunk,  Ci.  IG  .S.  C.  U.  ijiil; 
Watson  V.  JuUnson,  iUJ  L.O.  J.  71.     See  i/i/'H,  ".  lik 


lO.  Tlie  loss  of  provision  consisting  of  specie,  goods  or  valual 


lie  sei'll- 


rities   deposited  with  tliediawee  wiinout  any  lault  on  ni.-;  part,  lall.s 


njMMi 


tin'  drawer.     2   I'ard.  24;{ :  1  lied.  214. 


1  I .  'I'Ik'  defendant  placed  timber  m  liie  plaintill's  hands  as  sectinty 

or  toe  payment  of  a  promissory   nuti .  iiinK  r  an  agieement  that  the 

timber  was  not  to  be  sold   before   l-i    Novfinlur  w.inout  defriuliiiit's 

coi 

gi\  ing  i 


isent,  hut  after  that  day,  tlie  plamtill  to  |r'  at  liberty  to  .-ell,  iificr 

notice  ;   ine  plaint, If  sold  tiic  lim- 


wr 


le  deleii  hint  fourti.'en 
iffer  the  1st  N(jvemher,  hut  witiioiit  giving  tiu'  notice, 


Held  (Ritchie,  >i.,  ilu/iitdute),  inai  iiunig,!  tne  defendant  inigiit 


entitled  lo  daimi' 


in  an  action  i.if  troscr,  or  on  llie  agreement  fii'ii 


.roiiiifiil  sale  ot   the  timber,  he  wa- 


.1  en 


illed 


ernlit  as  a  pay- 


nieiil,  in  an  aetion  on  the  note,  for  iiiiue  tliaii  the  jii'oeieds  of  tl 


tl 


lough 
[iniit. 


that   was  le-s  than  the  higiiesi   market  value  of  llie  tiiiiber 


ar  r.  Ferguson,  N.  lb,  4  A 


11, 


12.  It  is  no  defence  to  an  action  brought  by  the  plamtill',  a  inei'eliaiit 


in 


veri 


)OOl 


a-'  endorsee  of  a  bill  of  fxenaiige  drawn  hv    the  delm- 


daiit  (111  o  \e  .1.  \V.,  at  Liverpool,  and  remilled  to  tne  plaintill'hy  hi.'' 
agent  at  S.ant  John,  in  paying  for  moneys  cdllci'ied,  that  tne  h.il  wa-J 
diawn  against  a  shij)  ami  cargo,  whien  tne  o\\  ner.s  liad  consigned  tu 
thf  plaintiif  instead  of. -ending  them  to  J  W'.,  the  ilefiiidant's  agent, 
as  had  been  originally  mlended  ;  tne  plamtill  not  having  heeii  jinvy 
U)  tne  arrangement,  and  having  in  fad  applied  tlii'  proeeeils  uf  t ho 
Hhip  and  cargo  to  thi' payment  of  other  deiiiand.-  which  lie  liad  agaiii.-t 


tl 


e  owner 


Halt 


on  r.  \Vilmot,  2  Iviir,  ;{2I. 


1;!.  On  the  8tli  (if  August,  1888,  W. . I  made  his  promissory  note  fir 
$(7112. ()7,  jiavable  f  nir  months  after  date  to  the  order  of  J.  .1.,  fu  the 
aeeoiiimodatioii  of  the  latter,  who  agr<ed  to  pay  the  said  note  a-  if  ho 
had  been  the  maker.  On  the  2;5rd  August,  l'<8s!,  the  said  note  wa- lo- 
eiidorsfd  by  J.  J.  and  handed  over  to  \V.  W.,  who  diseoiinted  it  for  liiiii 
and  at  the  same  time  .1.  J,  transferred  to  W.  W.  155  ca-es  of  gain 
valued  at  .sb"j()0,  a-;  collateral  security  for  a'lvances  and  liabditio-  hy 
endorsing  the  hill  of  lailing  of  the  .same  to  W.  W.,  who  subseiiiuntly 
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appropriated  the  said  giitii  to  liis  own  use.     At  the  time  of  tlio  aliove         §  53- 

traii-lir  \V.   W.  claiiiieil  tiiat  J.  .1.  was  liable  to  liini   for  the  siiiii  of  ^ ' 

Ji;51(i.'^.lt',  for  at  I  \!i  noes  on  a  promissory  note  previously  discounted  liy 
him  for  J.J.  On  the  maturity  of  the  said  note,  W.  W.hrougiit  action 
ajiainst  W ■  J.  for  its  amount. 

l\M  in  appeal,  '27th  November  IROO,  reversinir  the  jud<j;nient  of 
tiie  Court  below,  X\  L  C  ,\ .  71.  that,  as  at  the  time  of  the  transfer  of 
the  ;];")  oases  of  ifum  to  tiie  appellant,  J.  J.  was  the  sole  proprietor  of 
the  jj;iini,  and  there  was  no  ([uestion  as  to  his  solvency,  there  was 
iidtliiiig  at  that  time  to  prevent  him  from  payinj;  any  creditor  in  full, 
or  to  prevent  him  from  traiisfcrrinjr  the  irnm  to  the  appellant  either 
a^  payment  for  present  advances  ur  as  security  fur  previous  advances. 
See  su'jra,  n.  9. 

SECURITIES    FOR   BILLS   OF    EXCHANGE. 

Section  53  soems  to  introduce  a  very  important  chani^e  Provision, 
into  the  law  of  Qiiiiboc,  a.s  laid  down  in  Marlor  v.  The  MoIsoih 
Bank,  and  tho  consecjueiices  will  be  uiuuerous  and  import, uit. 
The  drawing  of  a  bill  does  not  operate  as  an  assiij;iunent  of  the 
provinion  in  the  hands  of  the  drawee  ;  therefore  it  may  be  with- 
drawn by  the  drawer  as  long  a.s  the  bill  is  not  accepted.  It  may 
bo  also  claimed  by  the  creditors  of  the  drawer  who  has  become 
insolvent  before  the  acceptance.  Yates  y.  Hopper,  19  Ij.  .1.  C  P. 
180,  It  will  also  fall  into  the  mass  of  the  assets  of  the  acee})tnr 
if  he  should  fail  during  the  currency  of  tlie  bill.  It  may  be  also 
attached  by  the  cre'ditors  at  any  time  before  the  drawee  has  accept- 
ed or  promised  to  accept.  2  Randolph,  282.  If  the  drawing  of  a 
bill  were  to  operate  as  an  assignment  of  the  provision,  as  is  yet 
th'  law  in  Scotland  (an  exception  having  been  made  in  its 
favor  by  the  English  Act),  the  consequence  would  be  just  the 
reverse.  Gilbert  sur  Sirey,  art.  110,  Cass.  2nd  July,  1S8U.  I). 
84,  1,  272;  R.  q.  21th  May.  1884,  D.  84,  1,  291  ;  Re(,.  2(Mh 
May,  1885,  D.  8G,  1,  82;  Dijon,  27th  December,  1871,  D.  74, 
2,  287. 

But  these  general  principles  do  not  apply  to  the  case  of  a 
provision  made  under  a  special  agreement,  the  relations  of  the 
parties  being  then  regulated  1  the  terms  of  that  agreement,  as 
illustrated  above,  f,>(/)r(i,  no.  4  and  5. 

It  must  be  remarked  that  the  interpretation  given  by  (he 
French  courts  has  not  been  adopted  by  the  Btdgian  courts, 
who  seem  to  maintain  the  principle  laid  down  in  section  53. 
^^aninr,  Dr.  Com.,  p.  248  et  seq. ;  Cass.  B. ,29th  Jan.,  184(),  40, 
1,  251 ;  Brussels,  19th  Jan.,   1829,   21st  Feb.  and  2nd  Aug., 
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§  53.  1839,  13th  Aug.,  1800,  01,  2,  5  ;  Ghent,  4th  April,  1855. 
Therefore  Naiuur  couclu  les  :  "  Aus.si  loiigtemps  que  le  tire  ii'a 
"  pas  accepte,  les  creanciers  du  tireur  peuvent  saisir-arretcr  la 
"  provisiou  entro  ses  mains.  Apres  cette  saisie,  le  tir^  no  ptut 
"  plus,  meme  en   acceptant,  porter  atteinte  aux  droits  qu'ellc  a 

"coiiferes  aux  creanciers,  p.  250 1  -  Si  la  provision  consiste 

*'  dans  une  creance  du  tireur  sur  le  tire,  le  po:'teur  n'aura  vis-u- 
"vis  du  tire  qu'un  droit  d'obligation.  Kn  consequence,  il  tie 
"  pourra  reclaiuer  qu'un  dividemlo  dans  la  failliie,  ii  I'insiar  des 
"  autres  creanciers.  2-*  ll  en  sera  de  meme,  si  la  pro- 
*'  vision  consiste  dans  le  prix  de  marchandises  dont  la  propri- 
"  (5te  a  ete  transferee  au  tire,  car  le  porteur  nc  pourra  encore 
*'  invoquer  qu'un  droit  de  crt-ancc.  3  '^  Si  le  tireur  a  fait  uii 
"  di'pot  entre  les  mains  du  tire,  sans  lui  transferer  la  propriete, 
"  et  sous  la  condition  que  ce  depot  sera  specialement  atfccte  au 
*'  paiement  de  la  lettre.le  porteur  pourra,  en  exergant  les  droits 
"  du  tireur  dont  il  est  le  creancier,  revendiquer  les  choses  objits 
"  du  depot,  et  se  faire  payer  sur  le  prix.  Mais,  dans  cette  hypo- 
*' these,  les  autres  creanciers  du  tireur  pourraient  intervtuir 
"  pour  partaker  avec  le  porteur  le  produit  de  Taction,  puisque, 
*'  commc!  nous  I'avons  vu  au  paragraphe  prt^cedent,  le  portiur 
"  n'est  pas  proprietaire  de  la  provision,"  p.  258, 

This  discussion  between  the  Courts  of  France  and  Belj:ium 
possesses  no  longer  any  practical  value  for  the  Province  of 
Quebec,  The  parliament  of  Canada  has  settled  it  by  section  53 
of  the  Act. 

The  question  as  to  whether  the  drawer  had  provided  for  the 
bill  or  not  becomes  of  importance,  when  he  claims  tnat  he  i.s 
discharged  by  want  of  presentment  and  notice  of  dishonor. 
See  sections  45,  40,  47  and  50,  especially  40  (c),  n.  22. 

Chalmers,  at  the  end  of  his  admirable  book,  pp.  275  to  283 
has  condensed   the  English  jurisprudence  upon   the  subject  of 
securities  for  bills  of  exchange,  and  his  remarks  are  so  concise 
and  comprehensive,  that  it  is  thought  advisable   to  reproduce 
them  here  verbatim  : — 

Eights  of  Draicer. 

Utile  1 .  Apart  from  special  contract  :  (1)  Wlierc  goods  are  puM,  to 
be  j)aiil  for  by  liuyer's  acceptance  of  seller's  draft,  and  tlie  aiMH'ptor 
fads  or  dishonors  the  bill,  the  lien  of  the  drawer  as  unpaid  veinlor 
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tlicronpon  revives,  if  lie  has  not  parteJ  witi'  tlie  possession  of  the  goods 
or  can  >lup  tlieni  in  tnuisitii;  and  it  is  ininiiiteriul  tiiat  the  drawer  has  - 
nciriniatt'd  tiie  hill,      (hinii  v.  liolrkoir,   Vauijlian  A-  (Ju  (IH7">),  L.  ii., 
lo'cii.  491  ;  Cf.  /;.i'  pavie  C/ialinurs  (iST.'i),  I--  ii.,  «  Cli.  at  p.  2D2  ;  Ex 
vartc  Laitihtoii.  (1875),  L.  li.,  10  Cli.  at  p.  415. 

(2)  Where  an  aj^eiit  hiiys  i:(Kids  for  his  princnpal,  and  draws  on  the 
priiu;ipal  f<ir  tiie  price,  iiis  rijrhts  in  tliis  respect  are  the  same  as  those 
uf  an  iirditiarv  ven<lor.  Ex  ptirte  Banwr  (IHTtJ),  2  Ch.  D.  at  p.  287, 
C.  A.;Cf.  Ex  parte  Gomez  (1875),  L.  K.,  10  Cii.  at  p.  tJ45. 

It  is  essential  to  distitn^iiish  hel.veen  the  sale  of  godds  to  the 
acceptor,  where  the  property  in  them  vests  ab-ointeiy  in  him,  subject 
oiilv  to  the  vendor's  Hen  nntil  they  reach  his  possession,  and  in  the  case 
of  L'oiids  wlii.  h  are  sent  to  tiie  acceptor  as  cover  for  the  hill,  where 

there  is  a  kind  of  mixed  property  in   tiie  g Is,  jpotii  drawer  and 

acceptor  liavinL;  a  defcasiljie  interest  tiierein.  /(/.  See,  too,  Ex  pio-te 
Liiiiiliti.ii  (1875),  \j.  it.,  10  Cii.  at  p.  41().  Tlie  rigiits  and  dntiesof  a 
coiiiinission  mereiiant  wlio  Imys  for  a  foreign  principal  are  exjilained 
iiv  Lord  Jiiaidvlinrn  in  Ireland  v.  Licimfstoii.  Ireland  v.  LicuK/sion 
(i^72),  L.  K.,5H.  L.  at  p.  408. 

It'ide  2.  Wiiere  tlie  drawer  of  a  liili  remits  goods  or  securities  to  tlie 
drawee  as  cover  for  llie  Ijill,  and  in  conse(|nence  of  tiie  drawee's  faiinre 
is  ohliged  to  taiv'e  np  the  bili,  lie  is  entitled  to  tlie  retnrn  of  any  sncii 

jr l-i  or  secnrities  iis  tiie  drawee  mav  iiold  unrealized  at  tiie  time  of 

lii<  faihue.  ("f.  E.r  pai*iv  Broad  (1884),  LS  Q.  B.  1).  740,  C.  A. ;  Ex 
]Hirl<  l)ir<-r  (iSSf)),  14  Q.  B.  D.  <Jll,  at  p.  (124,  per  Cotton,  L.  J.,  C. 
A.;  and  see  Uule  4. 

Rights  of  Drawee  or  Acceptor. 

Iliilc  !).  ^\'ilere  the  drawer  of  a  biil  of  exciiange  remits  goods  or 
secnrities  to  tin'  di'awee  as  cover  for  it,  and  tiie  drawee  aiicejits,  lie 
tluTehv  acquires  a  lien  iipem  or  rigiit  to  tiie  goods  or  securities.  Ex 
piirti-Bnit  .ls7i),  L  R.,  (5  Cii.  at  p.  841  ;  Ex  parte  Oriental  Bank 
Cnrimration  (1874),  i'.O  L.  T.  80:5,  L.  J.  J. ;  Re  I'ari/'s'  Eatent  Eahric 
Co.  (lS7(i),  1  Cii.  D.  ()."U  ;  Lntscherv.  Coniptidr  d" Escompte  (1S7(J),  I 
Q.  B.  D.  709;  Cf.  Ex  parte  Banner  (l87(i),  2  Cii.  D.  at  p.  287,  C.  A.; 
?i-e.  too,  Steele  v.  Stnart  (iSOli),  \j.  R.,  2  Ivp  84.  W  tlie  drawee  do  not 
accept  lie  has  no  riglit  to  or  lien  upon  tlie  goods  and  securities, 
Slhiihi'rd  V.  Harrison  (1871),  L.  R.,  5  II.  L.  lid;  see,  at  p.  l.i.'i,  per 
I.il.  Cairn-^.and  the  comment  on  this  case  in  Ex  jxirfe  Banner  (1870), 
2  Ch  1).  at  p.  28,'^,  C.  A.  ;  see.  too,  Turranee  v.  Bank  (f  British 
America  (l87;i),  L.  II.,  5  P.  C  240. 

ILLl'STHATIOXS. 

1.  A.  consigns  goods  to  B.  ,and  draws  on  him  for  tiie  price.     A 
sends  tlie  liill  of  lading  and  iiiii  of  exchange  to  his  own  agent   wiio 
forwards  them  to  B.,  re(|iiestiiig  iiim  to  accept  tiie  biil.     If  B.  do  not 
accept   tlie  bili   of  exciiaiiire    lie   cannot   retain    tiie  bill   of   ladin". 
Hhi'pherd  v.  Harrison  (1871),  L.  R.,  5  H.  L.  110. 

2.  A.,  tiie  principal,  sends  goods  to  B.,  iiis  agent,  on  tiie  terms  tiiat 
B.  is  to  .«ell  the  goods,  receiving  a  commission,  and  to  accejit  A.'s 
diafts  in  proportion  to  tiie  goods  sent,  and  if  tiie  proceeds  of  tlie  goods 
do  Mot  cover  tiie  acceptances  in  full,  A  is  to  remit  tiie  diU'erence.  B. 
accepts  for  200Z.     Before  the  biil  matures  A.,  the  drawer,  fails.     B. 
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§  53.  li!i^  ''1  lii'ii  on  flio  fronds  to  the  extent  of  2(10/.  lie  Pun/'s  Patent 
Fiilirir.  Co.  (1876),!  Cli.  D.  G.'il  ;  i^L'v  jmssim  Ex  parte  Divkiii  (ls78), 
8  Cli.  D.  ;577. 

M.  A.  con-igns  frooils  to  V>.  for  ssilc,  draw*  on  liiin  for  tlie  jiricc,  and 
ne^Mitiiitcs  the  l>ill  of  excliunjio  witli  hill  of  ladini,'  iittuchoil.  J},  accepts 
the  hill,  j)ayal)lo  on  delivery  of  hill  of  lading.  This  operates  as  a 
j)ledjre  of  J3.'8  interest  in  tlie  i.mo(1s  to  the  holder,  who  lieeonies,  as 
rejrards  W.,  a  secured  creditor.  Ex  parte  Brett  (I1S71),  L.  R.,  (I  V\\.  at 
p.  S41. 

Lord  Cairns  j^joints  out  in  Banner  v.  Johnston  (1^71),  L.  R., ')  H- 
L.  at  J).  174  :  lliat  where  a  lull  is  (udv  allowed  to  he  drawn  aiiainst 
shipments  or  ajiainst  hills  of  ladintr.  the  >tipulation  is  t\<v  the  a-^suriiiice 
and  prdtection  of  the  drawee,  and  not  for  the  henelit  of  the  holiler. 
In  Krance.  it  seeni.«,  the  property  in  the  jzooils  would  jiass  with  the 
bill.     See  Koiiyuier,  §  715,  and  l'^el>:ian  Code,  Ait.  2(). 

Huh-  4.  Jf  the  acceptor  fails  durin;^  the  currency  of  the  hill,  or 
dishonors  it  at  maturity,  his  lien  upon  or  riuht  to  the  goods  or 
Hecui'ities  is  thereby  deteimined,  and  he  holds  them  at  the  disposition 
of  the  drawer.  7r/o/.-e  v.  Jfolliin/n-ort/i  (17'.).!),  5  T.  li.  21;");  appiovod 
Ex  parte  Banner  (lc^7<)),  2  Ch.  D.  at  j..  2si),  C.  A. ;  E.v  parte  Kell,/  A 
Co.  'Is7!)).  11  Ch.  I).  iiOtl,  C.  A.;  Be  Cot/ietil»n</  Cnnninreiol'Co. 
(ISSI),  21)  W.  R.  :',i)^,  C.  A.;  Cf.  Ex  parte  Smart  Ol872>,  L.  R.,8  Ch. 
A].,  at  p.  224. 

II.l.t'STIt.VTlOXS. 


to  15.  hills  of  other  parties  which  lie 
15.  accejits,  faiN   hefore  ids  accept- 


1.  A.  draws  on  B.,  and  remit 
liolds  to  )iro\ide  B.  with  fund 

anees  mature,  and  comp-ounds,  jiaying  the  hill-holders  O.s'.  m  the 
p<iuni|.  If  B.  realizes  the  hills  sent  him  as  cover,  A.  is  entitled  to 
the  liahince  t)f  the  proceeds  of  such  bills  as  were  in  specie  at  the  time 
of  the  failure,  after  deducting  the  actual  amount  paid  hy  B.  uii  his 
accejitances.     Ex  parte  Gomez  (1875),  L.  K.,  10  Ch.  (i;!'J.  ' 

2.  An  agent  buys  goods  lor  liis  ])rincipal.  remits  them  to  him.  ami 
draws  on  him  for  the  ])rice.  The  jirincipal  acce]its  the  hill,  h;it 
fails  hefore  it  maturt's.  'j'he  propi'rty  in  the  goods  docs  not  re-ve>tin 
the  drawer,  for  the  goods  are  the  principaPs  ahsolutclv.  Ex  jnirle 
Banner  (lH7(i),  2  Ch.  I).  27S,  C.  A.;  see  at  p.  28"J;  see  Banco  <le  Lima 
V.  Aneilo- Peruvian  Bank  (iSlS),  8  Ch.  D.  KiO. 

3.  A  bill  for  400?.  is  accepted  to  accommodate  tlie  drawer.  The 
drawer  forwards  to  the  acceptor  the  bill  of  a  third  ])arty  for  400/.  to 
jirovide  for  the  acceptance.  The  accejitor  discount-*  the  reinittol 
liill,  heing  entitled  to  do  so  hy  the  course  of  dealing,  and  fails  het'uro 
Jiis  acceptance  matures.  1'he  drawer  is  not  entitleil  to  tlii'  proceeds 
of  the  remitted  bill.  Ex  parte  Broa-l  (1884),  VA  Q.  B.  1).  740,  C.  A.; 
Cf.  Ex  parte  Derer,  Re  Suse  (1884),  IH  Q.  B.  D.  7(i(;,  C.  A. ;  alifer,  it 
i^eeiiis,  if  the  security  were  in  specie  at  the  time  of  tiie  failure. 

4.  A.,  in  America,  consigns  cheese  to  a  factor  in  Kngland.and 
draws  on  him  a  bill  running: — "Pay  to  the  order  of  C  1,000/.,  and 
charge  the  same  to  account  of  cheese,  per  Brittanir,  as  advised."  The 
same  day  A.  writes  to  the  factor,  emdosing  bills  of  lading  for  the 
cheese,  and  saying:  "  Against  these  we  value  on  you  in  favor  of  C. 
A.,  the  drawer,  fails,  and  the  factor  refuses  to  accejit.  C,  the  hill- 
liolder,  has  no  claim  on  the  gooils.     Brown,  Shipley  it  Co.  v.  Kough 
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(18«:)),  20  Cli.  D.  84S,  C.  A. ;  Cf.  PleJps  v.  Comber  (1885),  29  Cli.  D, 
81.'1,  C-  A.    Tlicy  lioloiij:  to  the  driiwei's  trustee. 

The  ease  of  Ihoini,  Shipley  &  Co.  v.  Koxtnh  (18S5),  2!'  Cli.  D.  84S, 
C.  A.,  seems  liiially  to  dispone  of  tlie  often  ilisereilited  eiise  of  Frith 
V.  Forbes  (lS(i2),  4  I)e  (r.  F.  tt  J .  401).  liy  treutiiii:  it  as  an  erroneous 
finilinji'  on  a  i|uestion  of  faet.  As  Mellisli,  L,J.,  savs,  in  h'ohii/  v. 
Oilier  (l^Vl),  L.  K.,7Cli.  at  p.  (ilCJ  :— "  A  mereantiie  man  wiio  is 
intended  to  liave  a  lien  on  a  cart^o  e.xpeets  to  have  the  hill  of  ladinj:!; 
annexed  (to  the  hdl  of  o.xchanjie)  ;  if  there  is  no  hill  of  ladim.'  annexed 
hi  (inlv  exj)eets  to  <:et  the  security  of  the  hill  it>elf.  Jn  Frith  v. 
furhts,  the  Court  considered  that,  taking'  all  the  letters  tojrether, 
there  «as  an  equitahlc  assignment  (in  favor  of  the  hill-holder)." 

Where  remittance,  are  made  to  cover  hills,  and  the  drawer  hy  a 
collateral  aL^'cemiMit  has  assiirned  his  riji'lits  to  a  particular  ludder, 
the  accejitor  holds  ihe  remittances  for  the  henetit  of  that  holder  a.s 
equitable  assignee.     Ex  j) arte  Carrick  (1858),  2  De  G.  k  J.  208. 

lliijhts  of  Holder. 

Hi(h'  5.  Where  the  drawee  or  acceptor  of  a  bill  is  indebted  to,  or 
\vA<  in  iiis  hands  funds  of  the  drawer  sutHcient  to  meet  it,  the  hill  does 
nut  o]ierale  as  an  assignment  of  the  debt  or  funds  in  favor  of  the 
lu.liler.  See  sect.  5:5,  and  Slnriid  v.  Dn  linis.soii  (ls74),  ]j.  R.,18  K(|. 
2>:'..  hill;  Jlopkinson  v.  Forster  (1874),  L.  K.,  l!l  E.|.  74,  cIkmiuc  ; 
Hehnndcr  v.  Cntrid   Bank  (1871!),   ;^4  L.    T.  N.    S.  735,  che(|ue. 

Such  an  assignment  can  only  he  eflected  by  agreement  extrane<Mis 
ftiul  iiillateral  to  the  bill.  Thomson  v.  Simpson  (lS70),  L.  K.,  5  Ch. 
(l.V.i :  ( 'itizi'ns  Jiank  of  Ijouixiana  v.  New  Orleans  Banlc  (1873),  L.  K., 
(]  11.  L.  ;):)2  ;  see  at  pp.  ;!tlO  and  3(;G. 
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ILLUSTRATIONS. 


un,  iiiiil 
rill,  hat 
•  vest  in 
Kx  I'lirle 
lie  Lima 

■r.    The 

4(H)/.  to 

rciuitl'il 

hetVire 

iriii'ecils 

('.A.; 

(diler,  it 


1.  .\.,  having  a  fund  in  Il's  hands,  drawo  on  B.  a  hill  for  the  exact 


anii'unt  of  the  fuiu 


^hi. 


does  not  operate  as  an  assignment  of  the 


fiiiiil  ti>  tie  payee.     Shand  v.  ])n  Buisson  (1«74),  L.  R.,  Is  Hij.  2s;5. 

2  The  holder  of  a  bill  purchases  it  on  the  faith  of  a  verbal  repre- 
sentation made  liy  the  drawer  that  funds  sufHcient  to  meet  it  have  been 
remitted  to  the  ilrauee,  that  it  is  diawn  aijainst  those  funds,  and  that 
it  ctTtainly  will  lie  paid.  Thedrawcr  fails,  and  thedrawec  I'l fuses  to 
aei'cnt  the  hill,  tbouiih  he  has  funds  sulHcient  to  meet  it.     The  bill- 


iioiiicr  IS 


not  entitled   to  tl 


lose 


funds,  and  the  drawi'c  is  justiliei 


111 


iiiinliiig    them    over   to    the   drawer's    trustee.     Citizens^    Bank    of 


'j'HIKiUIKl 


V.  New  Orleans  Bank  (187:5),  L.  li.,6  H.  L.  .{52. 


Thi<  rule  doe.«  not  a})ply  to  Scotland.     See  sect.  5,'?, 

L'ldvi).  Subject  to  Rule  7  (double  insolvency),  where  a  hill  of  ex- 
laiiire  is  on 


change  is  on  the  face  of  it  exj)ressed  to  be  drawn  against  specitic 
guilds  or  securities,  the  h(dd<'r  does  not  obtain  thereby  any  charge 
iilKMi  the  tiodds  or  securities  if  the  bill  be  dishonored,  himan  v.  Clare 
(IsoS).  .loluis.  R.  at  p.  77(i  ;  Ii<d)ei/  v.  Oilier  (1872),  L.  R.,  7  Ch.  (;ii5, 
at  p.  il'.IH. 

Surh  charge  can  only  be  created  by  agreement  collateral  to  the  bill, 
and  in  favor  of  the  jierson  with  whom  the  agreement  is  made.  Iliid., 
sec  Kx  parte  Imhrrf  {[><i>l),  I  De  (J.  ct  J.  b'i2;  Ex  parte  Carrick 
{\^')<),  2  De  G.  tt  .1.  208;  L'anken  v.  Alfaro  (1S77),  5  Ch.  D.  78(J,  C. 
A.,  where   the   holder' .s   charge   haa    been    upheld  ;  ami  Latham  v. 


170 


The  Bills  of  Exchange  Act,  1890. 


1 1 


§  53.       Chartered  Bank  (1871),  L.  U.,  17  Eq.   205,  fur  llic  coiisiiii.iion  ofa 
K'ttcr  uf  liyputlieciUioii. 

1.  Un<lor  a  credit,  Nu,  20,  a  consifxnor  of  cotton  is  ciititled  to  draw 
on  tlic  cniisigm-e  "airaiiisl  cotton  pnrclia-cd  accordinj:  tn  iii-trnctiuiis." 
Tlic  ci^msigiu'c  accepts  a  draft  l'Xpre^s('d  to  be  drawn  "  agaiii>t  crcilit, 
No.  20,"  receives  the  cotton,  Imt  fails  before  tiie  liill  niainres  and 
dislionors  it.  The  holder  has  no  charge  ui\  the  cotton.  Jiamicr  v. 
Juhmton  (1871),  L.  R.,  5  11.  L.  157. 

2-  A.  consi(j;ns  by  ship  Acacia  a  car<ro  to  B.,  ami  draws  a  lull  on  B. 
rnnnin;.',  "  Pay  to  my  order  100^.,  which  place  to  account  cai'^M  per 
Acacia,"  B.  promises  A.  to  })rotect  the  draft.  An  endtjrsee  lm<  no 
charire  on  the  cargo  if  B.  refuses  to  accept  the  bill,  liabcy  v.  Ollur 
(IS72),  L.  U.,  7  Ch.  (195. 

3.  A.  in  India  sells  and  sjiips  cotton  to  B.  in  Knuland,  and  dr;i\v.« 
for  the  price  a  bill  running,  "  Pay  C.  or  order  1,000/.,  and  place  the 
same  to  account  cotton  shipments  as  advised."  B.  promises  the 
di'awer  to  ])i'otect  the  bill,  accej)ts  it,  anil  gets  the  l)dls  of  lading. 
Before  the  bill  matures,  1^.  fails,  and  A.'s  I'^ngiish  house  takes  it  up, 
'^I'he  lOnglish  house  ha-^  no  charge  on  the  cotton.  Ei  parlc  ArbaUiimt 
(l.S7ti),  ;^  Ch.  D.  477,  C.  A. 

4.  Bills  are  drawn  under  a  credit  atxainst  specific  consignment?. 
By  the  terms  of  the  credit,  which  is  shown  to  the  holder,  the  liiil<  are 
to  be  aiH'onipanied  by  bilh  of  lading  which  are  to  be  surrend<'ieil  to 
the  drawee  on  acceptance.  If  the  acceptor  tails,  the  bilMiolder  has 
no  claim  on  the  consignnu'nts  or  their  proceeds.  Ex  parfe  J)(r<')\  lie 
Siise  (I8s'4),  1."!  Q.  B.  1).  7lJ(J,  C.  A.  The  appropriation  is  for  the  lieiiolit 
of  ilrawee,  ncjt  holder. 

See,  further,  Illustration  4  to  Rule  4,  ante,  p.  277,  and  the  note  at 
the  end  of  that  rule. 

Riilel.  Where  the  estates  of  two  in-solvent,  lUckic's  Case  {{%'), 
L.  R.,  4  K(].  22<i,  parties,  b<ith  liable  to  the  holders  of  bills  of  exchangf, 
ViUKjIian  V.  //(//Zi(/r/y,  1874,  L.  R.,  y  Ch  Ap.  501,  arc  adniiiiisteud 
under  the  control  ofa  court  of  justice,  I'oivles  v.  Ifari)reares  (IH'>'.\), 
2:?  L.  J.  Ch.  1,  and  one  of  those  jiarties  hold-,  goods  or  securities  of 
the  others.  Ex  parte  Laml>foii  (IH")),  L.  R.  10  Ch.  Ap.  405,  see  at 
pp.  41(i,4i7;  Ex  parte  Haniwr  (187(1),  2  Ch.  1).  at  p.  287,  C.  A.;  ami 
see  liaiiner  v.  Johnston  (1871),  L.  R.,  5  II.  L.  at  p.  174,  as  cover 
for  the  bills,  LeH  &  Co.'s  C(we(18(i9),  L.  R.,  7  i':(|.  449;  Ex  jKirk 
Alliance  Bank  (I8(i!)),  L.  li.,  4  Ch.  Aj).  42:5,  the  liolders  are  entitle.l 
to  have  the  proceeds  of  those  goods  and  securities  applieii  in  payinent 
of  (lie  bill.  Ex  parte  Uliring  (1815),  1!)  Ves.  ;U5  ;  Ex  parfc  Varr 
(1818),  Buck.  191  ;  Cilti  Bank  v.  Luckie  (IS70),  L.  R.,  5  Ch.  Ap.  TT.!; 
Bank  of  Irelawl  v.  /'err;/  (1871),  L.  R.,  7  E.\.  14;  Ex  parte  Jkirhml 
(187;!)," L.  R.,  8  Ch.  Ap.  ;H)5,  provided  that  the  goods  or  securitL's 
remained  unrealized  at  the  time  of  the  failure  of  the  partv  lieldiiig 
t\n}u\.  Ex  parte  Dc-er,  R.  Suse  (1885),  U  Q.  ]}.  I).  (Ill,  C.  A.; 
aliter,  if  realized  rightfully  or  wrongfully  ;  j)er  Brett,  M.  R.,  at  p.  622. 

If  the  proceeds  of  the  goods  and  securities  do  not  equal  the  anionn' 
of  the  bill,  the  liolders  are  entitled  to  jirove  a*  creditors  for  the  hal' 
ance.  Powles  v.  Ifan/renres  (185,'?),  3  De  G.  M.  &  (i.  4;50  ;  see  at  P' 
452,  and  form  of  order  at  p.  445;  also  form  of  decree  in  C'iti/  Ihiiik^'' 
Lnckie  (1870),  L.  R.,  5  Ch.  Ap.  at  778 ;  Ex  parte  Joint  Stock  ])isci>iint 
Co.  (1875),  L.  R.,  10  Ch.  Ap.  198,  reduction  of  proof.  Qucere,  i{  Lodefs 
Case  (18C8),  L.  R.,  6  Eq.  491,  be  right? 
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ILLUSTRATIONS. 

1.  Tlic  (Iniwcr  and  iiccoj)tor  of  ii  bill  both  become  bankrupt.  The 
arrcptor  IiuMs  short  bills  lielonf^inij  to  tlie  drawer  as  cover  for  his 
aici'platu'e.  The  holder  is  entitled  to  the  proceeds  of  these  bills  when 
riiilized.     Kx  parte  Warhuj  ClslS),  19  Ves.  315. 

2.  'I'lie  drawer  of  a  bill  becomes  bankrupt.  The  acceptor  dies  insol- 
vent. By  auireement  with  the  ac(!eptor  the  drawer  holds  certain 
(T(Miils  a-i  security  for  the  amount  of  the  b'il.  Tlie  hoMer  i-<  entitled 
t(i  the  proiTcils  of  these  gootls.  Powles  v.  jlaryreaoes  (1853),  3  De  G. 
M.c\:G.430. 

:!.  The  drawer  and  acceptor  of  a  bill  become  bankrupt.  The  accept- 
or iU'cepti'd  under  a  jruaraiitee  from  a  bank  that  the  (Irawer  should 
pruviile  luiids  to  meet  the  liill  and  keep  him  out  of  ctash  advance. 
The  lioldcr  is  not  entitled  to  the  benefit  of  the  guarantee.  Ex  parte 
Stephens  (18()S),  L.  R.,  3  Ch.  Ap,  753. 

4.  The  drawer  ami  acceptor  of  a  bill  become  bankrupt.  The 
aci'('|uor  holds  securities  whicli  were  deposited  by  the  drawer  as  secu- 
rity for  his  current  account,  before  tlu'  bill  was  drawn,  and  withnut 
reference  to  it.  The  holder  is  not  entitled  to  the  beiielit  of  those 
securities.    Led  ct  Co.'.v  Case  (IHOD),  L.  11 ,  7  Eq,  449. 

h.  The  drawer  ami  acceptor  of  a  bill,  who  are  distinct  firms  in 
Imlia  and  England  respectively,  but  engaged  in  a  joint  adventure, 
licciinie  bankrupt.  Thetjill  is  drawn  specifically  againsta  consignment 
of  goods  from  tlie  drawer  to  the  acceptor.  The  holder  is  entitled  to 
the  proceeds  of  the  consignment,  sulject  to  claims  of  the  agirreirate 
L"ri'4itors  of  the  two  firms  against  the  aii'iiregate  assets.  Ex  parh;  1><  w- 
/!»r.s7  (1S7;;\  h.  U.,  8  Ch.  Ap.  9lJ5;  Cf.  Ex  parte  Manc/iesier  Bank 
(bl!)),  VI  Ch.  D.  at  779. 

G.  The  drawer  and  acceptor  of  a  bill  become  bankrupt,  the  drawer 
having  sold  uroods  to  the  acceptor  and  drawn  on  him  fnr  the  price 
accdnling  to  agreement.  The  holder  is  not  entitled  to  tiie  jmjceeds 
of  the  goods.    Ex  parte  Lavibton  (1875),  L.  R.,  10  Ch.  Ap.  405. 

7.  The  drawer  and  ac',ei)tor  of  a  series   of  bills   liecome    bankrupt. 


k'coniiniz  to  the  terms  ot  thee 


red  it 


under  wliic 


h  tl 


M'ciinties  are  remitted  as  cover  for   sjiecilic 


bill.- 


10  itil 

Tl 


are  drawn. 


10    lilt 


an 


Ider.s 


are  entitled  to  the  lienetit  of  the  securities  which  remain  unrealized 
in  the  hands  of  the  acceptor  at  the  time  of  liis  failure.  The  securities 
must  he  appropriated  for  the  benefit  of  the  holder  of  the  bill  they 
were  roinitteil  to  cover,  and  not  for  the  benefit  of  the  holders  of  other 
hills  (1 


rawn  urn 


lor  the  same  credit.     Ex  parte  IJecer,  lie  Siise  (1885), 
14  Q.  n.  1).  (Ill,  C.  A. 

The  rule  above  stated  is  generally  known  as  the  rule  or  doctrine  of 
Ex  parte  ]Varing.  It  has  been  much  misunderstood.  The  primupleou 
which  it  is  founded  is  the  necessity  of  working  out  the  equities 
between  the  two  insolvent  estates,  each  of  which  ha-^  a  claim  on  the 
guoiN  or  securities  forming  the  cover  for  the  bill,  which  can  only  be 
i*atisfied  by  the  application  of  the  proceeds  to  meet  the  bill.  It  is  not 
fuundod  tin,  nor  iloes  it  imply  anv  property  or  interest  in.  the  goods 
or  securities  on  tlie  part  of  the  billdiolder.  Roe  per  Ii(U'd  Cranworth, 
and  Turner,  L.  J.,  I'dirles  v.  Hargrenres  (1853),  3  De  (J.  M.  <t  G.  at 
447,  4r)S;per  Lord  llatherlev.  City  Bank  v.  7v»c/,?e  (1870),  L.  R.,  5 
Ch.  Ap.  at  77(5 ;  per  Lord  Cairns,  Bairnrr  v.  Jo/iii.tton  (lH7i),  L.  R.,  5 
11.  L.  at  174;  per  James,  L.  J.,  Vauijhan  v.  llalUday  (1874;,  L.  R.,  5) 
Cli.  Ap.  at  5G7. 


§53. 
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The  Bills  of  Exchange  A(jt,  18U0. 


§  53.  The  rule  in  Expnrfe    W'lniKj  i-f  ii  nik'  posifiri  juris,  pcriil^iir  to 

English  liiw.  It  (Miiluxlic-  im  iiiiiviT-iil  priiuMpk-  (if  ciiiuty,  iiii'l  Im-s 
nut  t'xtrml  tu  Scutliiiiil.  Rui/dl  Bank  of  Scutbind  v.  Cumiiii'iritd  Hunk 
(1S.S2).  7  App.  Cas.  'Miit,  H.IJ.  See  the  riile  criticized  liy  Loni  SIu'IIm-iuc. 
Erphiiinfion  I. — Kiuili  of  the  iii-olveiit  piirtie^  iiiu-'t  lie  liiiMr  inthe 
bill-holder  iii  re-jpect  of  the  bdl  Iran-action,  hnt  it  is  not  iic  ('"iiry 
tliat  Imth  of  them  should  he  liable  as  parties  to  the  bill.  Viniij,'t.aii 
V.  llalUdnij  (1874),  L.  R.,  1>  Ch.  Ap.  at  5G8. 

ILM'STUAl  ION'S. 

1.  A  bill  is  drawn  speeitieally  against  a  consiuititnent  of  u'noil-!. 
Drawer  and  drawee  both  become  liankru[)t,  and  the  drawee  refn-es 
to  accept.     Tiie  holder  is  not  entitled  to   the  proceeds  of  the  jrii,,il:j, 


Ibid 


2.  A.  in  Scotland  employs  S.  as  Ins  correspondent  at    Ilavuiuiiili 


and  B. as  I 


lis   corii  ■')ondent    m 


|joti>lon. 


bv 


.\.  sends   i£()ods  to  S 


arratiiiemeiit  betwei'ii  all   [larties    draws  on    15.  for   the   pri 


ce 


ilMij 

B. 


accepts.  S.  sends  remittances  in  l)ills  to  H.  to  cover  his  acceptiviice. 
S.  and  H.  become  bankrupt  A.  is  entitled  to  the  proceeil-  oF  tiie 
remittances  if  he  takes  np  the  bill.  E.c  parte  ^mart  (1872),  L.  U.,  8 
Ch.  Ap.  220. 

ExpldiKitiiin  2. — It  is  not  necessary  that  tiie  two  insolvent  estates 
pjioiild  be  administered  in  bankruptcy.  It  is  sniHcient  tiiat  tlicy  me 
both  ailmiiiistered  for  the  henelit  of  creditors  under  tiie  coiitrtii  nf  a 
court  of  justice.  PmrhiH  v.  Ifiir(/re(irt;s  (1S5:}),  H  De  (J.  M.  «t  <!  t:iO, 
at  151,  -lo^  :  Uirkirs  Cd.s-e  (18(;7)'.  I..  R.,  4  lu\.  22(;  ;  AV  piirtr  1,'nimil 
,Siiii//i  Amcrirtui  On.  (187')).  L.  R.,  10  Ch.  Ap.  0:55;  Ex  park  (jnmcz 
(187.)),  L.  R.,  10  Ch.  Ap.  at  (i47,  (148. 

The  term  ifenerallv  used    is   that    botli    insolvent   estates    mii-t  lie 


miller  a  '"force  I  administration. 
D.  (ill,  at  pp.  ()21,  025,  C.  A. 


Ex  parte   Dercr  (1885),  II  Q.  B. 


It  is  possilile  that  where  a  debtor  enters  into  a  composition  with  his 
creditors  umler  the  Hankrui)tcy  Act,  1883,  his  estate  is  siillirieiilly 
ailministered  nnder  the  control  of  a  court  of  justice  to  allow  tlu'  iloc- 
tr'wn'  i)i'  Ex  p((rte  Wariiuf  U)  ajijily.  Cf.  Ex  j)(trte  Gotinz  (1875),  L. 
E.,  10  Ch.  Aj).  at  ()4>! ;  and  see  the  status  of  a  composition  (list:ii 


in  Ex  parte,  liiimboll  (1871),  L.  R.,G  Ch.  Ap.  H42,an(t  Grat/  v.  Mciindk 
(1871),  L.  R.,  1)  C.  P.  at  2;i0.  By  s.  10  of  the  Judicature  Act,  1^15, 
the  biinkruptcy  rules  as  to  jiroof,  etc.,  are  applied  to  the  wimliii;:  "p 
of  insolvent  companies  and  to  the  administration  of  the  estates  uf  pti- 
sons  w' 


hoi 


lavc  died  insolvent 


Rights  of  Surety  on  Bill. 

Rale  8.  (1)  Where  a  bill,  which  was  accepted  for  value,  is  ili^lion' 
ored,  and  the  drawer  or  an  indorser  is  compelled  to  pav  it,  hen 
entitled  to  the  benefit  of  any  securities  depositeil  by  the  acceptor  with 
the  holder  to  secure  the  payment  of  the  bill  which  the  holder  hiid  ni 
liis  possession  at  the  time  of  the  dishonor  of  the  bill.  Daiiemi.  I'"^' 
&  Co.  V.  iV.  ,f-  ,S.  Wales  Bank  (1880),  (>  App.  Cas.,  1  H.  L.,  ever- 
rulimz  C.  A.;  see  First  National  Bank  v.  Word  (1H77),  71  New  York 
R.  405. 

When   a  bill  is  accejjted    for  value,  the  drawer  and  indorsers  are 
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'riil'nr  to 
luiil  il'ns 
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at  tlicy  life 
;untrcii  of  a 
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rte  (liiinal 
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>S     llltl-I  lif 

.),  II  Q.  B. 

iOi>  with  his 
siillificiitly 

[)\V  till'  il'il!" 

(If^T'i),  li. 

1   lli^^■llS-l■ll 

V.  Mnirath 
Act,' 1^1.^, 
.viiidiii,;:  lip 
iiW<  of  iit'i- 


IS  ilislion' 
Jiv  it,  lie  i< 
fcptor  witti 
llcr  liiiiH" 

I.  !-.,"""'• 
1  New  York 

lor.sers  are 


qvaal  sureties  fur  the  accentor,  soc  anfc,  p.  172.     See  tlie  limits  of  the      §  53. 

rt'liitniiislii|nliscussc'il  by  Lunl  Hluckimrn  iuid  Lord  Watson.  Duncan, — ' 

Fu.c  .!■  Co.  V.  N.  (t'  S.   WdlcN  Bank  xiipra,  at   pp.  11),  22. 

(1)  Where  an  accoiDiiiodatioii  jiai'ty  iscuiiipclled  to  pay  a  lull,  he  is 
entithil  lu  the  lienetit  of  any  st'ciirities  deposited  by  the  person  acconi- 
nioiliileil  with  the  luilder  as  security  for  the  iiayiiient  of  the  bill. 
Ikrhiriuti.ie  V.  Jjcwis  (1872),  L.  II.,  7  C.  P.  at  p.  ;i77,  per  Willes.  J., 
fi'ivi/  V  ScrklKtm  (1872), L.  U.,  7  Ch.  (J!SO  ;  Cf.  Ptarl  v.  Ueacoit  (18.37); 
1  iJeG.  it  J.4(;i. 

Quebec  Code  on  CoLiiATEUAL  Securitiks. 

It  would  not  bo  out  of  place  to  reproduce  here  the  rules  of 
the  Quebec  Code  concerniug  the  pledging  or  pawning  of  goods  or 
cither  j)t!rsonal  property.  Article  19G6  says  :  "Pledge  is  a 
contract  by  whicli  a  tiling  is  placed  in  the  hands  of  a  creditor, 
or,  being  already  in  his  possession,  is  retained  by  him  with  the 
owner's  consent,  in  security  for  his  debt."     See  also  art.  ll)i!8. 

It  has  been  held  under  these  articles  that  a  debt  may  be 
given  in  pledge.  Farmer  v.  Bell,  0  Q.  L.  11.  1  ;  Leonard  v. 
St.  Aruiand,  13  Q.  L.  11.  317. 

Alt.  1!)1>D.  "  The  pawn  of  a  thing  gives  to  tlie  creditor  a  right  to  be 
paiil  fmni  it  by  privilege  and  jireference  before  other  creditors. 

'•  Tiie  privilege  subsists  only  while  the  thing  pawned  remains  in 
the  haiuls  uf  the  creditor  or  of  the  i)ersun  appointed  by  the  parlies  to 

hoKlit.- 

All.  171.5.  "  Hills  of  lading,  warehouse-keeper's  or  whartinger's 
iCLTipts  tir  urJer-  for  delivery  of  goods,  bdls  of  insj)ection  of  ptilasli 
or  |ieai;a-li,  and  all  titlier  docnineiits  used  in  the  ordinary  cdurse  of 
bibiii('>i<,  as  prcmf  (if  the  possession  or  control  of  goods,  or  ptirjiort- 
iiiL'  to  iinthurize,  either  by  endorsement  or  by  delivery,  the  possi'ssor 
et  any  Muh  dociiment  to  traii-fer  or  receive  goods  thereby  represented, 
are  (Irciiieil  docuiiunis  of  title  within  the  provisions  of  this  ehajiier." 
C.  S.  C,  eh.  51),  see.  7. 

JIdil : — That  to  acquire  a  lien  under  articles  1745,  1960  and 

lOtlT  of  ilie  C/ivil    Code,  there   must  be  an  actual   delivery  or 

possession  of  the  property  pledged  or  of  some  document  in  use 

in  tlie  ordinary  course  of  business,  entitling  the  bearer  thereof 

to  elaiiii  possession  of  such   property.     l\oss  2>.  Mol.son's  liaiik, 

'- Q.  B.  U.  82;  Cary  7>.  La  Compagnie  de  Papier  do  Canada, 

10  11.  L,  .'jdl  ;  In  re  Lemay  ct  al..  Insolvents,  G  Q.  L.  II.  35; 

iinnloi,  ;..   ilotte,  2   L.N.   348;   Gushing  z-.   Diipuis,  P.  C,  5 

Alt.  <'•'>•  -t<'9;  Fairbanks  ?/.  liarlow,  M.  L.  11.,  2  Q.  B.  332; 

Ufa.  S.  C.  R.  218;  Moffat  v.  Burland,  4  Q.  B.  B.  5!). 

Art.  IHTI.  "Saving  pawnbrokers,  no  creililor  can,  in  default  of 
liayiiH'iii  i,t  the  debt,  dispc-e  of  the  thing  j^iven  in  pawn.  He  may 
eaiia'  it  lu  lie  seized  and  sold  in   the  usual  course  o   law  under  the 
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^  53.       authority  of  a  competent  court,  and  obtain  payment  hy  preference  (ml 

'■ of  tiie  |)roce<'(ls.     This  p^ovi^i()n,   however,  (hies   nut  iijipiy  to  liinlicr 

whicii  I'  pledjicd  umh'r  tiie  provisions  of  tiieAi't  2'J  Victoria,  cliii|)|fr 
]!>,  nor  to  hanks  as  regards  iroods  and  nieroiiaiKhsf  given  in  si'i;iuMly, 
unchr  liic  j)rovisions  uf  liie  laws  ri'speeting  hanks  and  l)ani<nig. 

'J'lie  ereditor  may  also  stipulate  that  in  def»nlt  of  payment  Iw  sliulj 
be  entitied  lo  relaili  the  tiling.  41  V.  o.  ;{,  s.  141  ;'R.  S.  C,  c. 
120  and  12H.  U.  S.  Q.  art.  C,2i>.  Uauk  Act  ISDO,  ch.  iU,  ss.  74  to 
7'J  ;  Quebec  Savings  Bank  Act  l.S9(),  Ca.  St.,  ch.  :V2,  sh.  20,  22. 

As  to  the  sale  of  articles  pawned  to  licensed  pawnbrokers,  see  U.S. 
Q.  arts.  1*75  et  si'(p 

As  to  tiie  notice  required  by  law  to  be  given  by  banks  before  Holling 
goods  jjlfilgrd  to  them,  see  K.  S.  C,  cap.  120,  s.  5S,  replaced  liy  .<ec, 
78of  JJank  Ac*  l.S'JO. 

An.  1!)72.  *' The  debtor  is  owner  of  the  thing  pledged  mitil  it  is 
eold  or  otherwi-e  dispo-ed  of.  It  remains  in  the  hand.s  of  the  credi- 
tor only  as  u  deposit  to  secure  his  debt." 

Alt.  11)75  "  The  debtor  cannot  claim  the  restitution  of  the  thing 
given  in  pledge,  until  he  has  wholly  j)ai(l  the  debt  in  principal,  nik- 
rest  and  costs,  unless  the  thing  is  abused  by  the  creditor. 

"  If  aiKither  debt  be  contracted  after  the  pledging  oi  the  thing  iinJ 
bec(niieiue  liefore  that  tur  which  the  j)ledge  was  given,  liie  cmlitur 
is  iidt  (ibliged  to  restore  the  thing  until  bolii  debts  are  paid." 

Spe(Mil  provisions  regulate  ple<lges  made  to  pawnbroker^*  iiml 
cliarti'i(.Ml  iiaiiks. 

All.  l'.t7'J.  ''  The  special  rules  relating  to  the  trade  of  pawnhrnkiiig 
are  cniiuned  in  the  laws  le-pectiiig   pawnbrnkers  and  pawiilirul<iii<r. 

"  liie  Federal  Acts  re  jiectiiig  banks  and  banking,  in  so  far  a<  Ijiiiiki 
are  concerned,  and  chapter  54  of  the  Conso  idaled  Staintosof  CiiiiinU, 
as  respects  private  person^,  contain  special  provisions  for  the  iriiii-*- 
fer  by  endorsement  of  bills  of  lading,  specilicatioiis  of  tinilier  iiml 
receipts  oy  warehousemen,  millers,  wharfingers,  masters  of  vessel:' nr 
caii'iers,  to  incorporated  lianK-^  or  to  private  persons,  as  coIIuU'ImI 
securiiv,  mid  for  the  sale  of  the  merchandise  and  elfects  reiiiescntcJ 
by  such  ,n-trnments."  C.  C.  IS.');  41  V.  c  ;^,  s.  141;  H.  S.  Q. 
art.  G24:5    Ca  li  St.,  ch.  120,  128,  replaced  by  Bank  Act  1890,  ch.  :il. 

'Jhe  new  Bank  Act,  c.  81,  1890,  contains  special  provi.sioris 
on  the  subject  of  pledges,  collateral  securities,  bills  of  lading, 
wari  house  receipts,  etc.,  which  will  be  found  in  sections  04  to 
7I>.  under  the  heading  '•  Busio' ss  and  Powers  of  the  Bank." 
See  ;,lso  52  Vict.,  c.  30,  1889,  "  An  act  rclatiug  to  bills  of 
lading." 

Bank  Act,  1890,  53  Vict.,  c.  31. 

In  force  on  the  1st  July  1891, 

BUSINESS   ANU    POWERS    OF   THE   BANK. 

(i-t.  Tiie  bank  may  open  branches,  agencies  and  offices,  and  may 
Branches  and  „j,„,,  ,,  ;,,  .„id  carry' on  business  as  a  dealer  in  gold  and  silver  coin 
agencies.  '^  ' 
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§53. 


ami  l)ulli<in,  and  it  iimy   dciil  in  discount  mid  lend   iiionoy  atid  make 

adviHH't'-^  ii|ion  tlic  Hcciirity  of,   and   may  take  an  collateral  security 

Inriiiiv   liiiin    made   liy  it,   hllN  of  oxcliiitiL'i',    promissory    tMjtes   "nd  |,^,||^,|.||[ 

otiicr  ne^Mtialile  securities,  oi'  the  stock,  lioiids,  dehentiires  and   oMi-  ,hj\vl,j.s  of 

gntKins  {)(  municipal   and    other  corporations,   whether  secured    hy  |„i,,k, 

nuM't^'aiie  or  otherwise,  or  Dominion,  Provincial,  Hritisli,  foreijj;!!  and 

oilier  piil'lic  necurities,  ami  it  may  en^ajie  in  ami  carry  on  such  busi- 

nc-is  L'tiierallv  as  ap|]ertaiiis    to  tfic   husiiu'ss  of  liankuifi; ;  liut,  except  ("ortiiin  bu.si- 

asauliion/.iMl  by    tins  Act,  it  shall   not,  either  directly  Or  indirectly,  "^^''"< '"'ly  ""' 

deal  in  I  lie  luiyinjj:,  or  sellin;.',  or  bartering  of  goods,  wares  and    mer-  ['"  ti'ioisucted 

cliaii'lise,  or  engage  or   be   engaged    in  any  trade  or   business   what    '^'  "•'    * 

i-ocver ;  and  it  sjiall   not,   either  directly  or  indirectly,  i)urchase,  or 

deal  ill,  or  lend  money,  or  make  advances  upon  the  security  or  j)ledge 

of  uiiv  -^hare  oi  its  own  capital  stock,  or  of  the   capital   stock  of  any 

hank;  and  it  shall   not,  eillier  directly  or    indiri'ctly,    lend  money  or 

iimkc  aiivances  upon  the  security,  mortgage  or  hypothecatiuii  of  any 

land,  tenements  or  immoveable   property,  or  of  any  ships  or  other 

vcs;^els,  or  npot\  the  security  of  any  goods,  wares  and  merchandise. 

05.  The  tmnk  shall  have  a  privileged  lien,  for  any  debt  (jr  liabi-  nnnk  to  Imvo 
litv  fur  any  debt  to  the  hank,  on  the  shares  of  its  own  capital  stock  ''""  ''"  *i*^"^^^  =* 
and  oil  any  uii|)aiil  dividends  uf  t'     debtor  or  person  liable,  and  may '""■''• 
decline  to  alKiw  any  transfer  of  ti...  shares  of  sucii  debtor  or  person 
until  Mich  debt   is   paid  ;  and   the   bank  shall,  within    tw(dve  months 
after  such  ilebt  has  accrued   and    liecome   jiayable,  sell    such  sliares.  Sale  of  such 
and  notice  shall  be  given  to  the  holder  thereof  of  the  intention  of  the  shares, 
bank  to  sell  the  same,  by  mailing  such  notice  in  the  post  otlice  to  the 
last  kiioun  address  of  such  holder,  at  lea-<t  thirty  days  prior  to  such  Notice. 
Fale;  and  upon  siudi  sale    being  made,  the  president,   vice-president, 
nuinager  or  ca-hier  shull  execute  a  transfer  of  such  shares  to  the  pur- Transfer  in 
cluinr  tiiereof  ill  the  usual  transfer   book  of  tl>e  bank, — which  trans-  c;ise  of  sale. 
fir  sliiill  vest  in   such    piundiaser  all  the  rights  in  or   to  such  shares 
which  were  possessed   by   the  holder  thereof,  witli  the  same  obliga- 
tiun  uf  wananty  on  his   part  as  if  lie  were  the  vendor  tln-reof,   but 
witliuiit  any  warranty   from   ilie  bank  or   b    tlie  otlicer  of  the  bank 
executing  such  transfer, 

60.  The  stock,  bonds,  debentures  or  securities,  acipiired  and  Indd  r<>llatcrnl  sc- 
by  iiii'  Lank  as  c(dlaleral  security,  may,  in  ca-e  of  default  to  pay   the  (inrities  muy 
ili'bt,  fur  si'cnriim  which  they   were  so  aopured  and   held,   be  dealt 'j"-' ■"'■"' ''"''y 


with,  s(d(l  and  convevei   either 


in   like  manner   and   suliject  to  t   e 


licit  with. 


fame  restrictioiH  as  are  herein    provided  in    respect  of  stock  of  the 
bunk  on  which  it  has  ac((uircd  a  hen  under  tlii-*   Act,  or  in   like  man- 


ner a- ami  siihject   to  the   re^triction.- 


under  wliudi  a  private    im 


IV  1- 


and  coiivev  the  same, 


dual  might  in  like  circumstances  deal  witl  , 

bnt  nithc  It  obligation  to  sell  the  same  within  twelve  moiith-^. 

2.  The   right  so  to  deal   with  and  dispose  of  such  stock,  boml-,  Ki^rlit  to  do  s( 
debi'iitures  or  securities  in  manner  aforesaid  may  be  waived  or  varied  in.iy  be  waiv- 
by  liny  au'reement    between    the   bank   and  the  owner  of  such  sto>  k, ''d- 
bonds,  deiientiires  or  securities,  made  at  the  time  at  wdiich   such  dt  bt 
was  iiicnrred,  or  if   the  time   of  payment    of  such   debt   has    been 
exteinK'd,  then  by  an  agreement  made  at  the  time  of  such  extension. 

07.  The  bank  mav   acquire  and   hold   real    and  immoveable  pio-  ]{^,.^[  estate 

peitv  for  its  actual  use  and  occupation  and    the  management  of  its  occupatiou 
bi  '  ....  ...  ... 


for 


uusine- 


uid  may  sell  or  dispose  of  the  same,  and  acquire  o 


tber 


projierty  in  its  stead  for  the  same  purpose. 
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j^  53.  ^^«  The  hntik  iimy  tiike,  hold  ntnJ  <liM|)0"<e  of  mort^iii^^i's  ivinl  h 


Mortf^iigoM  as 
aiiilii  iuiial 
Bccuritiu.M. 


Purcliaso  of 
liiiid  iiiiiU'r 
execution,  etc. 


thiijiict  iipoii  I'ful  or  pcr.-Diial,  iimiHtvi'iiMt'  or  iiiovi'iililc  iiniiicrty,  hy 
way  tif  ii(liiitii)iiul  security  Ini'  debts  coiiti'iieled  In  llie  liaiiK  in  ihe 
coiii'.'i' ot  Its  liiisiiu'ss  ;  ami  tlic  I'i^^lits,  powei's  and  |)rivile;^es  wIlcIi 
the  liuidv  is  Ly  this  Aet  ileclaicil  to  have  nr  to  have  had,  in  I'e.-pei;!  uf 
real  ijv  iiniiioveabk'  property  niort}j;age<l  to  it,  slmlj  be  iield  and  ptH 
sessed  liy  it  in  rcspeet  of  any  pi.'rsoiial  or  nioveahle  property  wluoli  is 
in(irtj^a;j;ed  or  hypothecated  to  it. 

<Ji),  The  liank  may  pMrchn^c  any  lands  or  real  or  ininiovoahle  pro- 
perty  (jll'ei'ed  for  sale  under  execution,  or  in  insnlvency,  or  luiiier  tlie 


on 


li'r  or  decrei' of  a  conrt,  as  helon;4in;j;  to  any  delitor  to  th 


hail 


k, 


or 
viii:: 


ollered  tor  sale  by  a  niortj.'a;iee  or  other  enciunbranc;'!"  ha 
j)riority  over  a  inorti^aj,'e  or  other  eiicninbrance  helii  by  the  liank  or 
ollered  for  sale  by  the  iiaiik  under  a  power  of  sale  f^iven  to  it  t'or  ihat 
purpose,  in  ea-^es  in  whudi,  under  similar  circum-itan*.'es,  an  imli- 
\  idiial  could  so  purchase,  without  any  re-trictioii  us  to  the  value  uf 
the  property  wliich  it  may  s(j  |)urcha<^e,  aiid  may  acipiire  a  tille 
thei'eto  as  any  individual  purchasing  at  shi-rilf's  sale,  or  undiT  ii 
power  of  ■'tde,  ill  like  circumstances,  could  tlo,  and   mav  take,  hiuc, 


Absolute  title 
may  be  ao- 
(juircd. 


Proviso :  sale 
of  property  so 
ac(piirod. 


Titles  to  lands 
so  atMjuiri'd  ; 
power  of  tiiile, 
etc. 


As  to  advances 
for  building 
ships. 


j'  .  .  .  , 

hold   and  dispose  of  the  same  at  plea-ure. 

7().  The  bank  may  ac  |Uire  and  hold  an  absolute  title  in  or  to  inil 
or  immoveable  projiertv  mort;j;aij:ed  to  it  as  security  for  a  debt  due  or 
owing  to  it,  eitlier  by  olitainiiig  a  release  of  the  eipiity  (jf  re  ienipUuii 
in  the  mort<.'aged  property,  or  by  procuring  a  foreclosure,  or  Ity  oilier 
means  whereliy,  as  between  imlividuals,  an  e([uity  of  redeiii|)li(iii 
can,  bv  law,  be  barreil,  and  may  purcha-^e  and  acquire  any  piiur 
mo:'t;.agi  or  (diarge  on  such  pro|ierty  :  Pidvided  always,  thai  no  iiaiiK 
shall  holil  any  real  or  immoveable  properly,  howsoever  acipinvj, 
except  such  as  is  reipiired  for  its  own  use,  for  any  perioii  exceeding' 
sevei   years  from  the  date  of  the  acquisition  thereof. 

71.  Nothing  in  any  charter.  Act  or  law  shall  be  construed  a-^  evir 
having  prcvetifetl  or  as  preventing  the  baidc  from  acipiiring  and  liuM- 
ingaii  absolute  title  to  and  in  any  such  mortgaged  real  or  iminovealilu 
jiroperty,  whatever  tlie  value  thereof  i<,  or  from  exercising  or  acting 
upon  any  power  of  sale  contained  in  any  miu'tgage  given  to  it  or  iielJ 
by  it,  autliorizing  ur  enabling  it  to  sell  or  convey  away  any  [)roj)erlv.'!0 
mortgaged. 

7i-.   Kverv    ^ink  advancing  monev  in   aid  of  the   buildini;  of  any 


diip  or  ves.- 
ecuritv  >• 


lave   the   same    right  of  aciiuiring  and  hoidm 


diip  or  vessel,  while  building  and  wiien  coin] 


leU'^ 


either 
lien 
the  ; 
)iurpi 


mortgage,  /ii/pat/thiiic,   hypothecation,   privilcizc  or 


or  purchase  or  tian 


^fer  tl 


lert'ol 


iinliviiliia 


,.  I 


ia\  e  Hi 


:e  wherein  siicli  ship  ur  vessel  is    being  built,  and  toi'  iliiit 


ise  may  a 


vail  itself  uf  al 


-uch  rights  and  means  uf  ublainiiiiiiiiiil 


enforcing  such  security,  and  shall  be  subjei.-t  to  all  such  obliL'atioiis 


limitalioii- 


and 


conditions  as  are,  bv  the   lawofsm 


h  r 


rovince,  cuii* 


Warehouse  re- 
ceipts may  be 
taken  as  I'olli- 
teral  security. 


feried  or  imposetl  upon  individuals  making  such  advances. 

7JJ.   T\u'  bank  may  acquire  and  hold  any  warehouse  receipt  niliill 
of  laiiing  as  collateral  security  tVir  the   payment  uf  any  debt  iikmiiiviI 


in  Its  fa\ur  m  the  cuurse  o 


f  Its  bankini'  1 


iiisine! 


am 


1  ti 


le  warcliiHise 


receipt  <jr 


nil  o 


f  lad 


11)!'  SO  ac(|Uire(l 


shall  vest    in  the 


liaiil 


from  die 


eviuus 


date  of  the  ac((uisition  thereof,  all   the  right  and   title  of  the  pi 
holder  or  owner  thereof,  or  of  the  person  from  whom  such  gooil?, 
wares  and  merchandise  were  received  or  ac(]uired  by  the  liaiik,  if  the 
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wan  III" 


i-f  rtM'ci|)t  or  lull  of   Iiiiliiij;  is  iimdc  directly  in  fiivor  of  the       8  53. 


liaiik.  iM-^li'iid  "f  (u  tilt'  previous  iioliler  or  owner  uf  siicli  goods,  wiiruH 
iind  nicrcliiindiHi' ; 

2.  If  tlie  previous  holder  of  sucii  vvareho\i>»e  recteiptor  liill  of  liiditij;;  When  provi- 
in  tlir  imeiit  of  llie  owner  of   the  ^oods,  wares  and    niereliandix'  men-    oih  holder  is 


tUMir 


(I  tlierein,  the  lianU  siiali  lie  vested  with  all  the  ri'dit  and  title  of      uu 


iiguat. 


the  owner  thereof,  --uhjecl  to  iiis  right  to  have  the  same  re  transferred 
to  liiiii,  if  tilt'  deht,  aw  wecurity  fur  wliicli  they  are  held  by  the  hank, 
is  paid  ; 

3.  Ill  thiH  Hcction  the  expression  "agent"  means  any  person  interpretation 
intrusted  with  the  possession  of  goods,  wares  and  merehandise,  or  to  of"  Agout." 
wlieiii  the  same  are  consigned,  or  who  is  possessed  of  any  liill  of 
liuliML',  reeeipt,  onler  or  other  doeument  used  in  the  course  of  Imsiness 
ari  pi'cKif  of  the  possession  or  control  of  goods,  wares  and  merchandise, 
or  aiitliorizing  or  purporting  to  authorize,  either  hy  indorsement  or 
bv  ilt'livery,  tiie  possessor  of  such  document  to  transferor  receive 
the  giMids,  wares  and  merchandise  therehy  reiiresented  ;  and  such 
per-'iiii  shall  he  deemed  the  possessor  of  such  goods,  wares  and  mer- 
clmiHlise.  hill  of  lading,  receipt,  order  or  other  document  as  aforesaid, 
as  uell  if  the  same  are  held  hy  any  person  for  him  or  sulject  to  his 
cuiiinil  us  if  he  is  in  actual  possession  thereof. 

74.  The  hank  may  lend  money  to  any  person  engaged  in  husiness  Loans  to  whole 
a«  a  u  liolesale  manufacturer  of  any    good<,  wares  and  mertdiandise,  sile  luiuiu- 
iilinii  tlie  security  of  the  gooils,  wares  and  merchandise  manufactured  facturors. 
bv  luiii  or  procured  for  siudi  manufacture  ; 

2.  The  hank  may  also  lend  money  to  any  wholesale  purciiascr  or 
sihipper  of  jiroducts  of  agriculture,  the  forest  and   mine,  or  the  sea 


Loans  to  cer- 


'  tain  wholosiilo 


lakr-^  and   rivers,  or  to   any  wholesale  purcdiastT  or  shipper  of   live  j,„r(,i,„j,gr3  or 
Rtui'k  or  dead  stock,  and    the   product  thereof,  uixm    the  security  of  shippers, 
such  products,  or  of  such  live  slock  ur  dead  stock,  and  tlie  products 
thereof ; 

3.  Such  security  may  he  given  hy  the  owner  and  may  he  taken  in  Form  of 
the  t'oiiii  set  forth  in  Schedule  C  to  this  Act,  (l)or  to  the  like  ell'ect ;  rity. 


secu- 


(1) 

SCHEDULE  ':. 

FORM  OF  SECURITY  UNDEH  SECTION  SEVENTY-FOUR. 

In  consideration  of  an  advance  of  dollars, 

maile  hy  the  {name  of  batik)  to  A.  B.,  for  which  the  said  hank   holds 
the  t'lilhnving  bills  or  notes  (describf/ulli/  the  dilLs  or  note  held  ifauij) 
theirouds,  wares  and  merchandise  mentioned  h'.dow  are  hereby  assigned 
to  the  said  bank  as  security  for  the  payment,  on  or  before  the 
day  of  of  the  said  advance,  together  with  interest  thereon 

at  the  rate  of  per  cent,  per  annum  from  the 

day  of  {or,  of  the  said  bills  and  notes,  or  renewals  thereof, 

or  f^ubstitution  therefor,  and  interest  thereon,  {or  an  the  case  may  lie). 
This  security  is  given  under  the  provisions  of  section  seventy-four 

of"  The  Bank  Act,"  and  is  subject  to  all  the  provisions  of  th';said 

Act. 
Tiie  said  goods,  wares  and  merchandise  are  now  owned  by 

and  are  now  in  possession,  and  are  free  from   any   mortgage, 

lion  or  charge  thereon,  {or  as  the  case  man  ^^^>  ^^'■^  "■''''  '"^  {place  or 

fhcea  inhere  goods  are),  and  are  the  following  ;  {particular  descrip- 

t'm.'i  ofqoods  assigned). 
Dated  at  12 


178 


The  Bills  of  Exchange  Act,  1890. 


jja 
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Exclian;rc  of 
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lull    uf  liiilinj,'  111 
;,  wares  und  nn'r- 


and  by  virtue  of  such  security,  the  bank  sliall  acquire  the  same  rights 
and  powers  in  respect  to  t lie  goods,  wares  and  iiiercliandise,  stuck 
or  j Midnets  covered  thereby,  as  if  it  had  acquired  the  same  by  virtue 
of  a  wareliouse  receipt. 

7/T.  The  l)ank  sliall  not  acquire  or  hold  any  warehouse  receipt  or 
bill  of  lading  or  security  under  the  ne.\t  preceding  section  to  secure 
the  paymenluf  any  bill,  note  or  debt,  unless  such  bill,  note  or  iJeU 
is  negotiated  or  contracted  at  the  time  uf  the  acquisition  theretif  bvtlie 
bank,  or  upon  the  written  proiiiise  or  agreement  that  such  waieli'uii>e 
receipt  or  bill  of  lading  or  security  would  be  given  to  the  bank  ;  Imt 
such  bill,  iRite  or  debt  may  be  reni'wed,  or  the  time  for  the  piiyincut 
thereof  exti'uded,  without  i    ''ctingany  such  security  ; 

2.   The  bank  may,  on  sh,i)meiit  of  any  goods,  wares  and   merchan- 
dise for  which  it  hold-  a  warehouse  receijit,  or  security  as  afVircsanl, 
rooeijit  for  bill  surrender  such    receipt  or  security,  and  receive  a 
i)f  lulling  and   c"  change  therefor,  or,  on   the  receipt   of  any  good: 
vice  versa.         chandise  tor  wliicii  it  holds  a  bill  of  lading  or  security,  as   afure.siid, 
it  may  surrender  such  bill   of  lading  or  security,  store  such  goods, 
wares  and   merchandise,  and    take  a  warehouse   receipt  theiei'ur,  or 
may  ship  them,  or  part  of   them,  and  take  another  bill  of  lading 
therefor ; 

Pennlty  for  '■^-  Everyone  is  guilty   of  a  misdemeanor  and   liable  to   imprison- 

niuking  fiiLso     iiieiit  for  a  term  not  exceeding  two  years,  who  wilfully  makes  any  false 
stiitement.         statement  in   any   warehouse   receipt,   bill  of  lading  or  security,  as 

aforesaid  ; 

I'onalty  for  4.  Every  one  is  guilty  of  a  misdemeanor  and  liable  to  imprisomneiit 

alienating         for  a  term  not  exceeding  two  years,  who  having  possession  or  control  uf 

goods  so  se-      any  goods,  wares  and  merchandise  covered  by  any  warehouse  recei|it, 

cured.  bill  of  lading  or  security  as  aforesaid,  and    having  knowledge  of  such 

receipt,  bill  of  lading  or  security,  and  without   consent  of  the  hank  m 

writing,  and  before  the  advance,  bill  note  or  debt  tlu'reby  secured  has 

been  fully  jiaid,  wilfully  alienates   or   parts   with    any    such   good-, 

wares  or  merchaiulise,  or  wilfully  withholds  from  the  Lank  possessim; 

thereof  upon  demand  alter  default  in  payment  of  .sucli  advance,  bill, 

note  or  debt. 

As  to  goods         7($.  Ifgooiis,  wares  and  merchandise  are  manufactured  or  pro- 


ni ;m u file tu red  duced  from  the  gooils,   wares   and    merchandise,   or   any   of  then 


from  articles 
pledged 


included  in  or  covered   by  any  warehouse   receipt,  or  security. 


jrivfii 


under  section  ^eventy-four  of  this  Act,  while  > 
holding  such  warehouse  receipt  or  security   shal 


()  covered,  the  oanlc 
:  hold  or  coiitiiiiic  \o 
liold  such  gooils,  wares  and  merchandise,  during  the  process  uiulat'tir 
the  completion  of  sudi  maiiufactur"  or  production,  with  the  same 
right  and  title,  and  for  tiie  same  purposes  and  ujion  the  same  comli 
tions  as  it  held  or  could  liave  held  the  original  g(Jods,  wares  and  nur- 
ciiandise. 

Prior  claim  of  '^'^'  '^"  !^'l^"i"ccs  made  on  the  security  of  any  bill  of  ladingiT 
the  bank  over  warehouse  receijitjor  security  given  under  section  seventy-fonrof  tlii- 
unpaid  vendor.  Act,  shall  gi\e  to  the  bank  making  such  advances  a  claim  for  the 
repayment  of  such  advances  on  the  goods,  wares  and  merchanidis' 
therein  mentioned,  or  into  whi<di  they  have  been  converted,  prior  (•> 
and  by  preference  over  the  claim  of  any  unpaid  vendor;  hut  smli 
preference  shall  not  be  given  over  the  claim  of  any  unpaid  vend"r 
who  had  a  lien  upon  sucTi  gooils,  wares  and  merchandise  at  tli(  time 
of  the  acquisition  by  the  bank  of  such  warehouse  receijit,  bill  f' 
lading,  or  security,  unless  the  same  was  ac<iuired  witliout  kiionlediro 
ou  the  part  of  the  bank  of  such  lieu. 
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78.  Ill  the  event  of  the  iioii-i)!iym(MU  iit  maturity  of  iiny  debt 
HPOiireil  l>y  a  Wivrehouso  receipt  (jr  bill  of  liuliiij^,  or  sei.urity  given 
uinior  section  seventy-four  of  tliis  Act,  tiie  hiini<  may  sell  the  gooils, 
\vare<  iunl  merchamlise  mentioned  therein,  or  so  mucli  tliereof  as  will 
-nllii'o  to  pay  .luch  deht  with  interest  and  expenses,  returning  tiie 
overplus,  if  any,  to  the  person  from  wliom  sucli  warehouse  receipl, 
or  bill  of  lading  or  security,  or  tlie  jfood.s,  wares  and  merchandise 
ineiitioiied  therein,  as  tlie  case  may  he,  were  ac(]uired  ;  hut  such 
power  of  sale  shall  be  subject  to  the  following  provisions,  namely  : 

2.  X(i  sale  without  tlie  coiisent  in  writing  of  the  owner  of  any 
tiiiilier,  board-;,  deals,  Htaves,  saw  logs  or  other  lumber,  shall  be  made 
iiiuler  this  Act  until  notice  of  the  time  and  place  of  such  sale  iias 
heeii  given  by  a  registered  letter,  mailed  in  the  post  othce  to  the  la-^t 
known  aldi'e>s  of  the  pledger  thereof,  at  least  thirty  (hiys  prior  to  the 
siiletliereiif;  and  no  goods,  wares  an<l  merchandise,  other  than 
limiicr,  boards,  deals, staves,  saw  logs  or  other  lumber,  shall  he  sold 
liv  the  hank  under  this  Act,  without  the  consent  of  tiie  owner,  until 
not  ire  of  the  time  and  place  of  sale  has  been  given  liy  a  registered 
li'ttcr,  niaileii  in  the  post,  otHee  to  the  last  known  address  of  the 
pleilj^er  thereof,  at  least  ten  days  prior  to  the  sale  thereof; 

3.  Every  such  sale  of  any  article  mentioned  in  this  section,  without 
the  consent  of  the  owner,  shall  be  made  by  public  auction,  after  a 
notice  thereof,  by  ailvertisemeiit,  stating  the  time  and  place 
thereof,  ill  at  least  two  newspapers  published  in  or  nearest  to  the 
place  where  the  sale  is  to  be  made;  and  if  such  sale  is  in  the  Pro- 
vince uf  Quebec,  then  at  least  one  of  such  newspapers  shall  bea  newa- 
piipcr  published  in  the  English  language,  and  one  of  other  such  news- 
piipor  shall  be  a  newspaper  published  in  the  French  language. 

ol.  The  acceptor  of  a  bill,  by  accepting  it : — 
[a)  Engages  that   he  will  pay  it  according  to 

the  tenor  of  his  acceptance  ; 
{h)  Is  precluded  from  denying  to  a  holder  in 

due  course  ; 

(1)  The  existence  of  tlie  drawer,  the  genuine- 
nes,>^  of  his  signature,  and  his  capacity  and  autho- 
rity to  draw  the  bill  ; 

(2)  In  the  case  of  a  bill  payable  to  drawer's 
order,  the  then  capacity  of  the  drawer  to  indorse, 
but  not  the  genuineness  or  validity  of  hia 
indorsement ; 

(o)  In  the  case  of  a  bill  payable  to  the  order 
"fa  third  person  the  existence  of  the  payee  and 
Ms  then  capacity  to  inlorse,  but  not  the  genuine- 
ness or  validity  of  his  endorsement. 
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The  Bills  of  Exchange  Act,  18'J0. 

See  sections  24,  26,  31,  55  and  59. 

1.  Wliere  a  bill  is  drawn  l»y  a  person  signing  ns  agent  of  a  com- 
pany  \\\m>u  a  defendant  who  accepts  the  bill,  the  acceptance  admiif 
the  signature  of  the  agent  and  his  authority  fruni  thecunipany  toiiniw 
tiie  bill.  It  also  precludes  the  setting  up  id"  any  legal  nljectiuiis  to 
the  (•(iinjH)sition  or  description  of  the  company  w  tiii'ir  abilit}"  to  draw 
the  lull.  iJank  of  Montreal  i\  l)e  Lalre,  f.  C,  5  Q.  15.  'M:i.  See  notes 
under  seciion  55.  If  the  drawee  or  accei)tur  pays  a  forged  cheque  or 
hill,  the  lo.sH  is  his  own  and  he  cannot  recover  from  the  drawer.  2 
Pard.  202,  268,  340,  341,  345.  Paris,  15th  March,  182G,  cited  in 
1  ncdarride,  21)9. 

2.  Where  the  drawee  has  accepted,  after  it  had  been  disconntcil,  a 
bill  payable  to  the  drawer's  urder,  and  forged  lioth  as  to  the  si;:iiii- 
tiire  of  the  drawer  and  his  indi>rsemeiit.  Held,  that  tiio  acceptor 
was  en  tided  to  recover  back  the  amount  he  had  paid  to  the  bank  who 
discounted  the  bill.  ().  11.,  12  Q.  B.  1).  3'J.  In  appeal  the  court  was 
ecpuilly  divided.  Kvan  /•.  Jiank  of  Montreal,  14  A.  U.  533;  see  uL-io 
A'agliano  v.  Bank  of  England,  2.3  Q.  B.  D.  243  Robarls  p.  Tucker,  16 
Q.B.  "){)(),  E.\. ;  Garland  c.  .lacomb,  L.  11.,  ,  Ex.  216;  Burge.-s  i;. 
Northern  Bank,  4  Bush.  GOO.  See  section  2l,  n.  3  and  notes  under 
section  55. 

3.  A  bill  purporting  to  be  drawn  by  A.  on  B.  i.«  paid  by  B.  Subse- 
quently B.  discovers  that  A.'s  signature  was  a  forgery.  B.  cannot 
recover  the  money  from  the  holder  to  wliom  he  paid  it.  Price  i:  Xeal, 
3  Burr.  13,')5. 

4.  C,  the  holder  of  a  bill,  j)ur])orting  to  be  aiicepted  payable  at  a 
baidv,  indorses  it  to  D.  for  collection.  D.  obtains  payment,  and 
hand.-  the  mt)ney  over  to  C.  A  week  after  the  iiaynient  the  lank 
discovers  that  the  acceptance  was  a  forgt-ry.  The  bank  cannot 
recover  the  monev  from  C.     Smith  i\  Mercer,  6  Taunt.  76. 


Liability  of  in' 
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,!•>.  The  drawer  of  a  bill,  by  drawing  it: — 
[o)  Engages  that  on  due  presentment  it  slmll 
be  accepted  and  paid  according  to  its  tenor,  and 
that  if  it  is  dishonored  lie  will  compensate  the 
holder  or  any  indorser  who  is  compelled  to  piiy 
it,  provided  that  the  requisite  proceedings  ou  dis- 
honor are  duly  taken  ; 

(A)  Is  precluded  from  denying  to  a  holder  in 
due  course  the  existence  of  the  payee  and  his  tht'u 
capacity  to  indorse ; 

(2)  The  indorser  of  a  bill,  by  indorsing  it  :— 
(a)  Engages  that  on  due  presentment  it  shall 
be  accepted  and   paid  according  to  its  tenor,  and 
that  if  it  is  dishonored  he  will  compensate  the 
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lioklcr  or  a  subse(iuent  indorser  who  is  coin  polled      §  55. 
topuy  it,  provided  that  the  requisite  proceedings 
on  dishonor  are  duly  taken  ; 

{l>}  Is  precluded  IVom  denying  to  ahokler  in  due 
course  the  genuineness  and  regularity  in  all  res- 
pects of  the  drawer's  signature  and  all  previous 
indorsements  ; 

{(■)  Is  precluded  from  denying  to  his  imme- 
diate or  a  subsequent  indorsee  that  the  bill  was, 
at  the  time  of  his  indorsement,  a  valid  and  sub- 
sisting bill,  and  that  he  had  then  a  good  title 
thereto. 

See  sections  5-I-  iiii'l  oO. 

1.  If  tlic  ilra'.ver  of  a  liill  puts  it  in  circulation,  hearing  a  for<:cil 
iii'ldixineiit  of  the  nanicoftlie  payee,  and  tiie  drawee  accepts  ami 
]iii\s  t(i  iihiittn  jidc  lioliler  for  value,  lie  catuiot  recover  liack  the 
iimiiey  paid  ;  his  acceptance  is  conclusive  acknowledjrnient  that  he 
iia-^  funds  of  tlie  drawer,  and  against  him  he  can  charge  the  amount 
oflheliiil,  heca\ise  the  drawer  is  estopped  to  deny  tiie  verity  of  the 
iii'linx'incnt,     lloi'tsman  r.   Henshaw,  11  How.  177.     See  notes. 

2.  By  indorsing  a  hill,  the  indorser  admits  the  genuiiuMiess  of  the 
siirnatiu'eof  all  prior  parties  and  also  their  competence  to  si<:n.  Kast- 
\xlnn\  c.  Wostley,  ()  O.  S.  f)')  ;  Rossi..  Dixie,  U.  C,  7  Q.  IJ.  414; 
Gritlin  r.  Latimer,  UJ.  C,  \'.\  Q.  H.  1S7  ;  Hanscome  v.  Ci)tton,  IT.  C, 
1(1  (^  H.'.tS;  The  Merchants  Bank  r.  The  N.  E-  Cluh,  U.  C,  44  Q.  15. 
4t)^ ;   McLeod  c-  Caruran,  1  Han.  592. 

This  section  and  the  previous  one  need  no  exphination  except  Kstoppeia 
with  regiird  to  estoppels.  Under  section  54,  the  acceptor  is  ,„.^,e,,tor. 
precluded  from  denying  to  a  liolder  in  due  course  the  existence  of 
the  drawer,  the  genuineness  of  his  signature,  and  his  capacity  and 
authority  to  draw  the  bill,  but  he  is  not  bound  to  know  the  body 
ot  the  instrument.  National  Bank,  of  Connueree  v.  Nat.  Mech. 
Bku'.  .\.s.,  An.  55  N.  Y.  211 ;  City  Bank  v.  First  Nat.  Bank,  45 
Tex.  2(i;i;  Wliite  v.  Continental  Nat.  Bank,  G4  N.  Y.  ;\U. 

If  payable  to  the  drawer's  order,  the  acceptance  admits  only 
the  then  capacity  of  the  drawer  to  indorse.  Therefore  the 
acceptor  is  not  precluded  from  denying  to  a  holder  in  due  course 
the  genuineness  or  validity  of  the  indorsement,  and  also  the 
authority  of  tlu!  drawer  to  indorse,  for  authority  is  not  syno- 
U)mous  with  capacity,  and  authority  to  draw  a  bill  does  not  ucces- 
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Parily    include  authority    to  indorse.     Eobinson  v.   Yarrow,  7 
Tuunt.  455;  Preset  tt  v.  Fiiun,  9  Bing.  19. 

Where  the  bill  is  payable  to  the  order  of  a  third  person,  the 
acceptance  aduiits  the  existence  of  the  payee  and  his  then  capa- 
city to  indorse,  but  not  his  authority  to  do  so,  nor  the  gjuuiue- 
ness  or  validity  of  his  indorsement. 

The  Act  does  not  sprcially  define  the  estoppels  bindinsj;  the 
acceptor  when  the  bill  is  payable  to  bearer  or  to  a  fictitious  person, 
but  it  is  presumed  that  they  are  to  be  determined  by  section  54, 
sub.  (1).  Where  a  bill  is  made  payable  to  a  fictitious  person  or 
to  bearer,  it  would  seem  that  the  acceptor  is  responsible  to  a 
holder  in  due  course,  whether  the  bill  be  forged  or  not,  stolen  or 
not ;  but  he  will  not  be  liable  for  any  alteration  in  the  body  of  the 
instrument.  National  Bank  of  Commerce  v.  National  Moch. 
Bku-.  As.,  55  N.  Y.  211  ;  Smith  v.  Sheppard,  cited  in  Chitty 
on  Bills,  Kith  ed..  p.  180;  Robarts  v.  Tucker,  IG  Q.  B.  fjTlJ ; 
F  rrie  /'.  House  of  Industry,  1  11.  de  L.  27  ;  National  Park  Bank 
V.  Ninth  Nat.  Bank,  4G  N.  Y.  77;  Bank  of  St.  Albans  v. 
Farmers'  Bank,  10  Vt.  1-41  ;  Rej.  2  Nivose.,  An  12,  D.  4,  1, 
32(5 ;  Rej.  10  Nov.,  1829,  D.  29,  1,  884.  "  The  instruments  in 
question,"  .said  Lord  Cotton,  L.  J. ,  in  the  case  of  Vagliano  v.  The 
Bank  of  England,  "  were  not  therefore  payable  to  bearer,  ami  the 
bank,  having  paid  upon  forged  indorsements,  mast,  in  the  absence 
of  any  other  ground  of  defence,  take  the  consequences."  23  Q. 
B.  1).  243.     See  notes  under  section  30. 

Section  54  seems  to  settle  in  favor  of  the  acceptor  the  conflict 
which  divided  the  Court  of  Appeals  of  Ontario  in  the  case  of 
Ryan  v.  The  Bank  of  Montreal,  for  under  sub-section  (2)  if  a 
bill  be  payable  to  drawer's  order,  the  acceptor  is  not  pncludcd 
from  denying  tlie  authority  of  the  drawer  to  endorse,  nor  the 
genuineness  or  validity  of  liis  indorsement. 

Seeti(m  54,  sub.  (1),  also  declares  that  the  acceptor  of  a  bill 
engages  that  he  will  pay  it  according  to  the  tenor  of  his  acceptance, 
whether  he  has  funds  in  his  hands  or  not.  But  what  will  bo  the 
responsibility  of  the  drawee  who  has  accepted  a  diamvert,  v.  g., 
without  funds,  by  the  fraud  of  the  holder  who  lias  not  disclosed 
to  him  at  the  time  of  his  acceptance  facts  concerning  tlie  drawer, 
which,  if  known,  would  certainly  have  prevented  his  acceptance, 
for  instance,  the  coming  insolvency  of  the  drawer  ?      Of  course 
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ho  will  be  liable  to  a  holder  in  due  course  ;  but  will  he  be  respon- 
sible to  the  immediate  holder  by  whom  the  fraud  was  praeticed  ? 
Pothior,  n.  118,  does  not  hesitate  hi  answering  that  he  will  not. 
*' Neanmoins,  si  celui  sur  qui  la  lettre  de  change  est  tiree,  ctill, 
qui  les  i'onds  n'ont  pas  ete  remis  pour  I'acquitter,  avait  ete  engag(S 
a  I'accopter  par  le  dol  du  porteur  ou  du  propriotaire  de  la  lettre, 
il  serait  restituable  coutre  son  acceptation  et  son  engagement. 
Cost  un  dol  de  la  part  du  porteur  de  la  lettre,  lorsque  ayant 
coiinaissance  de  la  procluiine  f'aillite  du  tireur,  il  dissimule  cette 
cimuiiissance  acelui  sur  qui  la  lettre  est  tirde  pour  qu'iU'aecepte." 

Lucre  and  Persil  are  of  opinion  that  the  holder  is  not  to  be 
blamed  for  having  thus  looked  to  his  own  intiTest  in  preference  to 
that  of  the  drawee.  Nouguier  holds  the  contrary  view.  A'auzot 
and  Hedarride  make  a  distinction  :  if  the  holder  is  oni^  ,  uilty 
of  suppression  of  facts,  he  must  recover  ;  if  he  has  made  false 
representations,  he  should  not.  The  poini  has  not  received 
jiulicial  determination  in  France,  but  in  England  the  doctrine  of 
Pdthier  and  Nouguier  has  been  sanctioned.  Martin  v.  Mor- 
gan, 1  Ross  Lead.  C'as.  457 ;  Kendall  v.  Wood,  L.  R ,  6 
Ex.  2413.  In  Martin  v.  Morgan  the  question  was  whether 
the  drawees  who  had  paid  a  che(jue  without  funds,  in 
iiiiioraiice  of  the  insolvency  of  the  drawers  known  to  the 
bearer,  could  recover  the  amount  back  from  the  latter. 
Chief  Justice  Dallas  said  :  "  It  is  a  well  known  rule  of  law 
that  where  a  party  pays  money  to  another,  voluntarily,  with 
full  knowledge,  or  even  full  means  of  knowledge,  of  all  the  circum- 
stances of  the  case,  thi'  part}'^  so  paying  cannot  recover  it  back ; 
but  if  such  payment  be  made  without  such  knowledge,  or  such 
means  of  knowledge,  or  the  party  obtaining  payment  has  sup. 
jiri'ssni  critdin  /i(('ts^  or  nude  frauthilcnt  rcpriscntntiona^  the 
party  paying  shall  recover  back.'  liilbie  (•.  Lumley,  2  Kast. 
4(i9  ;  First  National  Bank  v.  Ricker,  71  111.43!* ;  1  Ross,  n.  (J()3, 
p.  457;  see  also  De  La  Serra,  c.  10,  n.  4 ;  Rousseau  de 
Laeoiube,  Vo.  Let.  de  Chan.,  n.  5,  p.  407;  Rogue,  t.  2,  c.  U5,  n. 
2il,  p.  3(10;  Chalmers,  p.  195;  1  Nouguier,  nn  304,  3G2  ;  1 
Bedarride,  n.  203  ;  4  Alauzet,  123. 

With  regard  to  estoppels  binding  tlie  drawer,  section  55,  sub.  Estoppels 

(I),  declares  that  he  is  precluded  from  denying  t<i  a  holder  in  'j"">">g 
J    '  ^  J     f^  ilrawer  and 

due  course  the  existence  of  the  payee  and  his  then  capacity  to  indorsor. 
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endorse.  Thercfbro  the  drawer  may  deny  the  authority  of  the 
payee  to  indorse,  and  the  genuineness  or  validity  ot'his  indorscuicut 
or  the  genuineness  of  the  body  of  the  instrument.  The  decision  in 
lloi'tsnian  v.  Hensliaw,  which  holds  that  the  drawer  is  estopped 
from  denying  the  verity  of  the  indorsement,  is  consequently  uo 
longer  law  under  the  Aet. 

With  regard  to  estoppels  binding  the  indorser,  he  is  precluded 
from  denying  to  a  holder  in  due  course  the  genuineness  and 
regularity  in  all  respects  of  tlie  drawer's  signature  and  all 
previous  indorsements.  He  is  also  precluded  from  denying  to  his 
immediate  or  a  subsequent  indorsee  that  the  bill  was,  at  tlie  tiiuo 
of  his  indorsement,  a  valid  and  subsisting  bill,  and  that  he  had 
then  a  good  title  thereto. 

Finally,  the  indorser  engages  that,  on  due  presentment,  the  bill 
should  be  accepted  and  paid  according  to  its  tenor,  at  the  time  of 
the  indorsement ;  and  if  not  paid,  that  he  will  pay  the  same  as 
provided  for  in  sub  section  n  of  section  55, 

Where  two  or  more  indorsers  or  other  persons  become  parties  to 
a  bill  merely  to  accommodate  some  third  party,  and  as  his  sureties, 
and  one  of  them  pays  the  bill,  their  rights  and  liabilities  between 
tlu'mselves  are  those  of  sureties,  and  must  be  determined  irres- 
pective of  the  position  of  their  names  on  the  instrument.  Bat- 
chclor  /;,  Lawrence,  9  C.  B.  N.  S.  543  ;  Small  v.  Riddell,  U.C, 
31  C.  P.  373;  Macdonald  v.  Whitfield,  27  L.  C.  J.  165;  P.  C, 
8  App.  Cas.  733;  Reynolds  v.  Wheeler,  30  L.  J.  C.  P.  350 ; 
Mitchell  V.  English.  17  Ch.  303.  See  section  38.  Batson  v. 
King,  4  II.  &  N.  741  ;  Durac  v.  Ferrari,  25  La.  An.  80  ;  Ca.2G 
Vict ,  c.  45  ;  C.  C.  arts.  1118,  1955.  But  the  relationship  of 
co-sureties  must  be  understood  by  the  parties  either  by  agree- 
ment or  by  inference  from  facts  and  circumstances,  Fisker  v. 
Meehan,  C.  C,  40  Q.  B.  140;  Macdonald  v.  Whitfield,  5  App. 
Cas.  733. 

In  Quebec,  an  indorser  or  other  party  cannot  demand  payment 
from  the  principal  debtor  before  paying  the  bill.  Maynard  (■ 
llenaud,  12  L.  C  J,  293;  but  ho  may  demand  from  the  latter 
to  be  indemnified  even  before  paving,  in  the  following  ca.scs:  1, 

2.  wlien  the  debtor  becomes 


when 


paymc 


bankrupt  or  insolvent ;   3,  when  the  debtor  has  obligt'd  himself  to 
effect  his  discharge  within  a  certain  time  :   and  4,  when  the  deb 
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layraeut 
^•nard  v- 
ic  lattor 
■uses:  1, 

bt'COUH'S 

imsclf  to 
the  deb 


Ixcouics  payable  by  the  expiration  of  the  stipiihited  term,  witliout       §  56. 
nuard  to  the  dehiy  ^iven  by  the  creditor.      Perry  i\   >Iihie,  5  L. 
(".  J.  121 ;  Desbarats  v.  Ilaiuilton,  2  L.  N.  270  ;  McKiiiiion  v. 
Koroack,    Ca.  15  S.  C.  Rep.  125.    C.  C.  art.  195;}.     See   notes 
uikKt  section  38,  p.  1 23. 

In  Ontario,  accommodation  indorse rs  may,  after  the  note  on 
which  they  are  liable  has  matured,  tile  a  bill  against  the  holder 
and  maker  to  enforce  payment  by  the  latter.  Cunningham  v. 
Lystt'r,  13  Chy.  575. 

5<i.  Where  a  person  sijrns  a  bill  otherwise  than  ^*'"*".ff  sign- 

A  '^  ui^  bill,  liiiblo 

as  a  drawer  or  acceptor,  he  tliereby  incurs  the  lia-"^«  indorser. 
bilities  of  an  indorser  to  a    holder  in  due  course, 
and  is  subject  to  all  the  provisions  of  this  Act 
respecting  indorsers. 

1.  A  tliinl  party,  who,  after  delivery,  places  bis  name  on  tlio  back 
(it  II  liill  payable  to  bi'arer,  is  an  indorser.  ISoutii  i\  liarchiv,  U.  ('., 
liQ,  n.  2U"i;  Scott  ('.  Duu^rlass,  5  0.  S  207  ;  Kanisdell  c.  Teller,  U. 
C,  5  Q.  B.  508  ;  Fairclough  v.  Pavia,  t)  E.x.  (iUo. 

2.  In  Quebec,  a  thin!  parly  wlio,  before  acceptance  and  delivery, 
put*  liis  luiino  on  the  !«(•!<  of  a  bill  or  note  payable  to  bearer,  is  an 
'(/•((/ for  the  drawer  or  maker.  Merritt  cLviieb,  'J  L.  C.  K.,  3;");) ;  Pan- 
sum  r.  Ouellette,  M-  L.  R.  (i9  ;  Pratt  c.  MacDuugall,  12  L.  C.  J.  24;}. 
Ciiiitra  in  Ontario,  wiiere  be  is  an  indorser.  Vaudusen  v.  Vanlusen, 
I'.  C,  7  Q.  B.  17G.  Sujira,  n.  1. 

il  Where  one,  not  maker  or  payee,  puts  bis  name  at  the  foot  or  on 
the  hack  of  a  note  payable  to  order  before  it  is  delivered  to  the  payee, 
lie  is  liahle  in  Quebec  as  a  guarantor  or  iintl  for  the  maker.  Pattersuii 
!•.  Pain,  1  L.  C.  K.  2U) ;  Narbontie  v.  Tetreau,  9  L.  C.  J.  80  ;  Latour 
!■•  Gauthicr,  2  L.  C.  J.,  12  L.  C.  J.  2.'')0. 

■1.  The  same  rule  prevails  in  Louisiana.  Gilbert  v.  Cooper,  4  Pob* 
hil;  McCiuire  v.  Boswortb,  1  An.  248;  Penny  v.  Parhani,  ibiil.  274; 
Cudly  r.  Lawrence,  2  Martin,  301 ;  Guidrey  v.  Vives,  7  id.  7i)l  ;  Smith 
''.  Gunidn,  10  Louis.  374;  l^awrence  c.  Oakev,  14  id.38(!;  Di'ew  c. 
KolHMts.,!,,  2  An.  592  ;  McCaustan  v.  Lyons,  4  i'd.  273  ;  Collins  o.  Trist, 
2(iAn.;U.^. 

5.  Qnehec  and  Louisiana  have  borrowed  their  rule  of  law  in  tliis 
r(-|ioct  fniin  France.  Uoirue,  2  Jur.  Cons.  354  ;  1  Niniguier,  n.  510; 
Olivary,!  Parf.  Neg.  2r)l  ;  Masse,  Dr.  Corn.  52(;  ;  Colniar,  22nd  Nov., 
l-^ll;  Crenol.le,  2nd  Feb.,  18I(i;  Brussels,  13tb  Nov.,  1830;  Kej. 
JIHh  March,  1819  ;  Cass.  25tli  .Jan.,  1814  ;  Cass.  4th  March  and  31st 
Dih;  ,  iHal  ;  cited  in  1  Bedarride,  545,  547  ;  2  Pardessus,  38. 
,  ''•  bi  Knfrland  and  her  colonies  and  in  the  United  States,  it  lias 
n   numerous  cases  tliat  if  a  person,  lujt  a  party  to  a  bill  or 


tielil  1 


niitf. 


thus  places  bis  name  on  it,  at  the  time  it  was  made  and  before 
ii^'iclivory  to  tlie  payee,  be  is  liable  eitiier  as  a  maker,  a  new  drawer 
«  a  guarantor.  Penny  v.  Lines,  1  C.  M.  «&  R.  439  ;  Mathews  c.  Blox- 
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oiiip,  10  Jiir.  N.  S.,  9!»i» ;  ;};i  L.  J,  Q.  B.  200  ;  Peers  r.  IhUl,  N.  R  ,  2 
-  P.  &  li.  U;  Pell  0.  Mnlliitl,  N.  M.,  4  I',  k  P.  121  ;  Hunt  r.  Adams,  u 
Wiiss.  180;  Setiiple  i'.  Turner,  d;")  iii.  (iiJd  ;  Nsitioniil  PeiiiliertDn  liuiik 
V.  Lonjree,  lOH  Mass.  'M\  ;  Stnui;;  r.  liiU^r,  111  Vt.  5')1  ;  Cliipii  r.  \i\a', 
1,'{  Griu'  40;i;  Carpenter  p.  McLau^ililin,  12  li.  I.  270;  liaines  c. 
Dubois,  1  Vruoni,  '25i)  ;  Jones  v.  Goodwin,  2  Am.  R.  4"5  ;  1  Uanduliili, 
CH. 

7.  In  other  eases,  and  esjieeially  a  recent  one  deeiijed  liv  the  IIiuisc 
of  Lords  in  IHHO,  where  the  soundness  of  the  doctrine  in  Mathews  c, 
Ploxome  was  questioned,  sueh  a  thin!  party  was  \\v\d  ijalile  dnlv 
as  an  indorser.  Steele  v-  McKinlav,  a  App.  Cas.  7r)  I  ;  see  also  ihir- 
mester  v.  lloirarth,  11  M.  A:  W.  97';  Smith  r.  Marsack,  i\  C.  \l  4S(i; 
!Morris  y.  Walker,  15  Q.  P.  oSD ;  McLean  r.  Gamier,  2  H.  &,  G, 
432. 

8.  In  other  cases,  it  lias  been  liold  that  he  was  not  liable  either  as 
a  maker,  guarantor  or  indorser,  ami  in  fact  that  he  was  not  liable  in 
anv  shape  or  form.  Steer  (?.  McMurrav,  ti  ().  S.  (id;  McMurrav  v. 
Talbot,  IT.  C,  5  C.  P.  157;  West  y  'Pown,  (J.  C,  ;i  Q.  B.  2'JI); 
Skilbeck  V.  Porter,  U.  C,  14  Q.  P.  4;?0  ;  Molllitt  c  Pees,  II.  C,  15 
Q.  P.  522  ;  Wilco.x  v.  TinniuL',  V.  C,  7  Q.  P.  ;!72;  Smith  r.  Hill.  .V, 
B.,  1  A.  2i:? ;  McArthur  r.  McMillan.  :5  Ma.  U.  152  ;  Plimley  r.  W.-l- 
ley,  2  Ping.  X.  C  219;  Morton  r.  ('ampbell,  Cochran  5;'  i5\u'ii- c. 
-Snow,:-!  X.  S.  I).  5;{0;  Gwinnell  r.  Herbert,  5  .\.  it  E.  AM;  Hviiii 
r.  McKerral,  15  O.  U.  4(!0.  Put  the  latter  decision  seems  to  have  tuiu- 
ed  upon  a  question  of  consideration. 

Of  aval  on  the  bill. — 

In  the  Province  of  Quebec,  at  least  since  the  Code,  the  opera- 
tion known  as  TawaZ  or  guaranty  of  bills  was  well  defined.  Arti- 
cle 2311  of  the  Civil  Code  says:  "  A  third  per.son,  who  boeomi'S 
warrantor  on  a  bill  of  exchange,  is  liable  in  the  same  uiaiiiicr 
and  to  the  same  extent  as  the  person  iu  whose  behalf  he  so 
becomes  warrantor. 

"  He  is  bound  by  the  diligence  which  binds  his  principal, 
and  is  not  entitled  to  any  notice  of  protest  apart  from  the 
latter.' 

The  latter  part  of  the  article  introduced  a  new  rule  which  was 
borrowed  from  the  French  code,  for  under  the  old  law  notice  of 
dishonor  was  necessary. 

It  must  be  confes.sed  that  the  confused  state  of  the  English 
jurisprudence  was  far  from  being  satisfactory,  a  fact  which  a 
learned  judge  of  Nova  Scotia  hats  recently  recognized  in  no  un- 
certain words : — "  I  am  constrained  to  hold,"  says  3Ir.  Justice 
James,  after  quoting  Chalmers,  in  McLean  v.  Garnier,  deciikd 
in  1881,  "  that  the  law  remains  in  this  Dom-nion,  at  least,  in 
the  same  unsatisfactory  position  indicated  by  the  two  decisions 
of  our  own  Court,  to  which  I  have  alluded  (Morton  «.  Cauipbell 
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anJ  Burns'".  Snow).  A  law  ruust  bo  very  unsatisfactory  wliuh  S  pp 
coiifiiHiiilly  t'liil**  to  carry  out  the  dictates  of  common  st-nHc,  and 
which  jH'nuit.s  parties  to  osc  ipc  obligations  into  whicli  tbcy 
have  dfliljcratcly  ontcred.  In  tbiscasc,  tboro  can  bi-  nn  ((vu'stion 
ihiit  thi'  difendant,  for  a  valuable  consideration,  iiitended  to  bud 
himself  as  much  as  if  his  name  was  at  the  foot  of  the  note.  This 
is  only  one  of  a  multitude  of  cases  of  a  similar  character  oecur- 
rinir  constantly,  as  is  shown  by  tlie  reports  in  I'lngland  and  iier 
oJd'iics  and  in  tlio  United  States.  The  general  result  of  the 
nuiucmus  eases  in  the  United  States  seeujs  to  be  that  it  is  a 
(|iitsti(in  for  the  jury  whether  the  defendant  intended  to  bind 
hiuisclf  as  a  surety  or  guarantor." 
Diiiiiienr  d'aval  is  an  inJorser. — 

Mr.  Chalmers,  in  the  passa-o  alluded  to  by  "Sir.  .Tustice  jj^^'^.," '"" 
JiUiics.  at  ]iage  177,  says  that  the  cloinieur  d'avtil  or  the  stranger 
who  tiiu.s  becomes  party  to  a  bill  "  is  not  an  indorser  but  a  qua:^i 
iudorser."  Section  o()  of  the  English  Act  has  adopt<.'d  tlie  lan- 
^'Uiiiiv  laid  down  in  Steele  v.  McKinlay,  and  declared  that  to  all 
intents  and  puiposes  he  is  an  iudorser ;  and  the  Canadian  Act, 
section  56,  has  not  only  reproduced  the  English  Act,  but,  upon 
(he  suggestion  of  tlie  Senate,  has  re-enacted  so  to  speak  article  32 
of  the  French  ordinance  of  1G73,  and  declared  that,  as  such 
endorser,  he  is  subject  to  all  the  provisions  respecting  indorsers, 
and  is  therefore  entitled  to  presentment  for  payuient  and  notice 
ofdislmiior,  and  in  Quebec  to  protest  and  notice  of  protest. 

Thus  has  been  solved  what  appeared  to  be  a  l(>gal  puzzle,  not 
only  to  bankers  and  mercantile  men,  but  also  to  many  judges. 
The  solution  may  not  be  in  strict  conformity  with  the  principles 
of  law  on  the  subject  of  indorsement  or  andl  and  suretyship,  as 
they  are  understoud  at  least  in  Quebec.  But  it  must  be  con- 
fessed that  its  simplicity  has  a  decided  practical  advantage.  In 
Quebec,  the  (idhI,  although  familiar  to  the  judges,  was  often  mis- 
understood by  business  men,  a  fact  which  was  ckarly  established 
in  the  case  of  Pratt  '".  Macdougall,  and  in  the  Provinces  governed 
hy  the  English  law,  the  transaction  will  no  longer  be  open  to 
doubt  and  even  miscarriage  of  justice.  Everywhere  in  the  Dom- 
inion, a  person  who  signs  otherwise  tlian  as  a  drawer  or  acceptor 
incurs  the  liabilities  of  an  indorser  to  a  holder  in  due  course,  and 
IS  subject  to  all  the  provisions  rcvspecting  indorsers. 
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TllK    r.ILLS    OF   EXCHANGK    AcT,    ISOU. 

Tho  ill  III  II  (11  r  iFiiiud  or  j:;uur;int(ir  Ih'Iiil;'  only  ri'spmisihlc  as 
imlorscr,  his  iiidorscmcnt  creates  no  dltli^'utioii  in  lii\ or  uf  prior 
parties  to  the  bill,  ami  is  solely  for  tho  benefit  of  those  who  taki' 
it  siibseijnently,  as  laiil  down  in  Steele  i\  McKinlay  and  otluT 
cases  cited  by  Lord  Blackburn,  at  pane  772.  Therefore,  if  a 
third  party,  before  delivery,  indorse  a  bill  payable  to  the  order  of 
the  drawi'r,  as  in  the  ease  of  Stt'elo  i\  .Mi-Kiiday.  he  will  be  held 
liabli-  not  to  the  drawer,  but  oidy  to  the  partit's  subse((uent  to  tho 
hitter.  To  hold  hiui  liable  as  the  j^narantor  of  the  acceptor  would 
recjuire  another  operation  entirely  extrinsic  of  the  bill 

The  nviils  or  i;uarantors,  being  indorsers,  will  be  responsible 
like  ordinary  indorsers  to  third  parties  interested  in  the  bill ;  but 
proof,  when  it  is  adniissible,  may  be  adduced  to  show,  that  bet- 
ween themselves  it  was  intended  even  to  invert  the  jiosition  and 
liabilities  assigned  to  them  by  the  bill.  Macdonald  v.  Wliittiuid, 
17  A  pp.  Cas.^7:};i 

Section  5G  declares  that  if  a  person  sujii  a  bill  otherwise  than 
as  a  drawiT  or  acceptor,  he  will  thereby  incur  the  liabilities  of  an 
indorser  to  a  holder  in  due  course.  But  will  a  third  party  to  a 
bill,  wlio  merely  signs  his  name  innnrdiately  below  that  of 
the  acceptor,  be  held  responsible  as  an  indorser?  By  the  law 
merchant  of  England  which  has  been  rejiroduced  in  the  Act,('  a 
bill  must  be  accepted  by  the  drawee,  or  failing  him,  by  some  one 
for  the  honor  of  the  drawer  or  indorser,  and  no  one  else  can 
become  a  party  quii  acceptor  except  under  these  circumstaucos. 
It  would  seem,  therefore,  that  under  the  iMiglish  law  and  the 
Act.  a  third  party  who  tiius  signs  his  name  immediately  ))o  low 
that  of  the  acceptor  cajuiotbe  held  liabh'  as  an  acceptor.  To  hold 
him  liable  as  a  guarantcu'  of  the  acceptor,  it  would  be  necessary  to 
have  some  writing  to  that  effect  signed  by  himself  for  a  separate 
consideration,  a  proposition  which  is  fully  recognized  in  Steele  ij. 
McKinlay. 

But  u!ider  section  5G,  can  he  be  held  liable  as  an  indorser  to  a 
holder  in  due  course?  I'robably  he  may  be,  he  being  neitherau 
acceptor  nor  a  drawer,  and  the  Act  making  no  distinction  as  to 
the  other  parties  who  sign  the  bills.  The  signature  may  be 
attached  anywhere  on  the  bill. 

Jiut  will  the  guarantor  or  aval,  who  signs  his  name  immediately 


(1)  See  sections  3,  G,  17,  65,  GO, 
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below  that  of  tlio   drawt-r  of  a  bill  or  tht!    maker  of  a  note,  be       §  56. 

trcaud  art   an  imlorscr»»i'  u.'^  a  drawer  or  maker  ?     Lord  Watson 

Slid  ill  Stei'le  r.  McKiiilay,  that  there  is  obviously  no  priiieij)le  of 

the  law   niereliaiit    whieli    can   prevent  any   numlKT  of  pi  rsoiis 

bccouiiiiu'  bou'id  as  promissor     alonj^  with  the  original  grantor  of 

the  nnto.     Tilt!  Act  has  emlx.died  this  doctrine  in  expri'ss  terms 

in  section  S4,  which  declares  that  where  a  note  runs  "I  j)romise 

to  pay,"  and  is  sij^ned  by  two  or  more  persons,  it  is  deenuM]  to  be 

their  joint  and  several  note.     Creighton  v.  Kretz,  U.  C,  2(i  il.  B. 

G27.     It   would   seem  clear    thereby    that   the   guarantor    who 

merely  signs  his  name  at  the  foot  of  a  note  can   be  charged  as  a 

maker. 

But  will  the  rule  bo  the  same  with  regard  to  a  bill  of 
excliiuige  ?  The  Act  has  no  similar  provision  with  ri'gard  to 
this  iii>truinent,  and  likely  the  maxim  exprcasio  unius  v.ielusto  (St 
utterlux  would  apply.  Moreover,  section  3  detines  a  bill  of 
exchange  an  order,  ''  addressed  by  oue  person  to  another,  signed  by 
the  person  giving  it." 

Can  it  be  argued  that  the  guarantor  who  merely  signs  his  name  Aval  for 
below  that  of  the  drawi'r,  al'ter  or  even  before  the  issue  and  deliv- 
ery of  the  bill,  is  the  person  who  ('t^<Z/r«>s'f.s,  siyits  and  (jivi:s  the 
order  y  Probably,  tiierefore,  the  guarantor  of  the  drawer  does 
not  occupy  the  ])osition  of  a  drawer,  and  must  be  treated  as  aa 
iiiddi'scr. 

In  the  Province  of  Quebec,  where  the  aval  is  fully  recognized 
by  the  common  law,  can  a  third  party,  who  signs  on  behalf  of 
the  acce[)tor  or  drawer,  be  treated  as  a  guarantor  or  domicur 
d'av  il,  and  as  such  entitled  to  no  other  diligence  but  that  riMjuired 
airainst  his  principal,  especially  if  he  adds  some  woi'ds  indicating 
that  he  is  only  a  guarantor,  v.  (/.,  Bon  pour  aval. 

It  seems  at  least  doubtful  whether  the  common  law  of  Qui^boc 
has  not  been  altogether  repealed  by  the  Act,  with  regard  to  the 
doniitiir  il'dV'd.  Section  5(J  has  created  him  an  indorser,  and 
woulil  be  prudent  to  treat  liim  as  such,  and  give  him  notice  of 
protest  even  when  he  ap[)ears  to  have  signed  tor  the  drawer  or 
the  aeeejitor. 

To  avoid  misunder.standing  and  surprises,  therefore,  it  would  be 
advisahh'  that  in  all  cases  throughout  the  whole  Dominion,  every 
signature  on  a  bill  other  than  that  of  the  drawer  or  acceptor  should 


100 


Tllli   hlLLH   OF   EXCHANGK   AUT,    1890. 


^60. 


Ill 

:'  ITS 


(iiijirinitcM'  of 
bill.-. 


stri(!tly  be  rojj;iir(l('(I  as  that  of  an  iiulnrHcr  entitled  to  iiotlco  of 
tlislioiior  and  in  Quebee  to  jjrotest  and  notiee  of  protest,  uulcss 
the  hitter  are  waivul  by  hitii,  by  writing  over  his  si^fiiaturt',  in 
Qnebec  sueii  words  iis  ''  dilij^enee  waived  "  or  "  protest  wuivrd/' 
or  ''  withont  protest/'  and  in  tlic  otiier  provineew,  "  without  pif. 
Bentuient ''  or  dilij,'euce  waived." 

In  all  cases  where  a  bill  is  indorsed  by  an  aval,  the  lioKlur 
should  be  oarofiil  to  indorse  it  by  putting  iiia  name  nfter  tint 
of  the  aviif. 

Section  f))!  apjilies  only  to  a  ln)ldi'r  in  due  course.  The  law 
is  D't  chanjiid  as  between  the  iuiincdiiite  partie.s.  A.s  to  what 
is  a  holder  in  clue  course,  see  seetions  29  and  30. 

Of  guar  nut  ee  of  bills  upon  the  instrument. — 

By  a  collateral  and  independent  agreement,  written  and  siniud 
in  accordance  with  the  Statute  of  Frauds,  which  is  in  force  in  all 
the  pn»vinces,  a  third  party  may  uiiarantee  the  jjaynient  of  a  bill, 
either  in  i'avor  of  oni'  or  of  all  the  parties  who  may  become  hold- 
ers. Steele  y.  MeKinlay,  5  App.  Cas.  75;  iMaedonald  t'.  Whit- 
field, 8  ibid.  73;J.  This  "jjuaranty  may  bo  given  upon  a  copy  of 
the  bill  as  well  as  upon  the  ori<;inal  bill  or  a  part  of  the  set,  if 
drawn  in  a  set ;  it  may  also  be  written  on  an  (fllouijr,  which 
under  section  ."^2  of  the  Act,  is  deemed  to  be  on  the  bill.  Mc- 
Laren V.  Watson,  Ex'rs.,  20  Wend.  -i3U  ;  Fell  on  Guarantees,  2ii(| 
Am.  ed.  185J),  p.  317  ;  Story  on  notes,  p.  317  ;  Savary,  vol.  2, 
Tariire  14,  p.  9-4;  Parcirc  37,  p.  259;  Pothier,  Contrat  de 
Change,  n.  50,  p.  1-44;  Guyot,  vo.  Aval;  1  Nouyuier,  313; 
Pcrsil,  224  ;  Locre,  art.  142. 

In  Ontario  and  the  other  provinces  governed  by  the  English 
law,  some  consideration  for  the  guaranty,  given  after  delivery  of 
the  instrunu'nt,  must  be  expressed.  Palmer  /;.  Baker,  U.  ('., 
23  C.  P.  302;  Walker  v.  O'Reilly,  U.  C,  7  L.J  300;  Goodc, 
Martin,  5  Otto,  90;  Leonard  v.  Vredenburg,  8  Johns.  29; 
Hall  V.  Farmer,  5  Denio  484  ;  Benthall  v.  Judkins,  13  )Ict. 
265  ;  Grossman  v.  May,  68  Ind.  242  ;  Williams  v.  Williams,  G7 
Mo.  661 ;  Bebee  v.  Moore,  3  McLean  387  ;  Green  v.  Thorton,  4 
ib.  230;  Joslyn  v.  GoUinson,  20  111.  .61;  Howard  w.  Jones,  10 
Mo.  App.  81. 

It  has  generally  been  held  in  England  and  United  States  that  a 
guarantee  is  a  waiver  of  demand  of  payment  and  notice.  McLaren 
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Ex'fh.  ,'.  Watson,   2<)  Wind.  42.') ;   Footc  v.  Hrowii,  2  McLi-an,       ^  56. 

3(i!l;  Truo  r.  Hanlini;.  12  Me.    UKi;    Ilitclicctck  r.    Iluiiiphify, 

(JSi-ottN.    K.    540;    Walt.m  I'.   iMuxall,  KJ  iM.  it  W.  72, -152 ; 

Tiivlor  r.    lloHS,  3    Ycrj;.    'MU);  (jtrcciiu  r.  Thonipsoii,  3;i    Iowa 

2!);{i   Hrowii '\  Oiirtisrt,  2  N.  ¥.22.');   Allien  i\   l^i^litiu'orc,  20 

Johns.  ;{G5;    Murray  c.  King,  5  B.  &  Aid.  1()5;  2  Randolph, 

§  SSO,  8iS() ;  3  itl.  1208-1210.     Several  precodcuts  can  however 

bo  citi'd  whero  a  ditt'orent  rule  was  laid  down,  as,  for  iiihtanct!,  in 

(j.'ldic  V.  Maxwell,  U.  C,  1  Q.    B.  425.     It  is  prudent,  it'  not 

alisoliitcly  nece8.'<ary,  under  Hcction  50,  to  tri'at  a  j.^uarant()r  upon 

abilliisiiu  indorsiT,  and  to  give  him  a  legular  notice  ol"  dishonor. 

A  uiiarantee  given  upon  the  face  of  the  bill,  or  a  copy  thereof^ 
onipoii  an  <///o/i_7^;,  inures  to  the  benelit  of  all  subsei^uent  par- 
tics  taking  (he  bill,  and  passes  with  the  latter.  It  is  negotiable 
toptlicr  with  the  bill.  2  Uandojph,  800. 

Ot  (jtiiirantee  of  bills  upon  a  separate  paper, — 

Hill  is  a  guarantee  written  on  a  .separate  paper  equally  nego- 
tiable ?  In  the  case  of  ^McLaren  v.  Watson  Ex'r  20  Wend. 
428,  Cliaiicellor  Walworth  .said:  '''J"o  make  a  guarantee  nego- 
tiable as  a  part  of  the  note  to  which  it  relates,  it  must  be  on  the 
iioto  itself,  or  at  least  it  must  be  annexed  to  it,  in  the  nature  of  an 
allonge,  or  eking  out  of  the  paper  upon  which  the  note  is 
uiitteii." 

The  president  of  the  Court  (Bradish)  said:  "A  separate 
iruaraiiteo  of  such  papt-r  has  been  considered  oidy  as  a  .special 
uontraet,  not  negotiable,  and  of  cour.se  available  in  hiy  own  name 
only  by  the  party  to  whom  it  was  originady  given.  Our  courts 
have  recognized  as  good  eudor.sements  on  negotiable  paper  in  the 
tormofa  guarantee  and  in  terms  negotiable  being  to  order  or 
bearer,  but  on  the  ground  that  these  were,  in  etfect,  new  bills,  and, 
therefore,  valid  as  such,  and  not  merely  as  guarantees  of  the  ori- 
tjinal  jiajter  so  endorsed.  This  was  the  recent  ease  of  Ketchell  v. 
Buriis^  24  Wend,  450,  and  of  other  previous  cases," 

This  decision  was  pronounced  in  1841,  by  the  Court  for  the  Cor- 
rection of  Errors  of  the  State  of  New  York,  composed  of  fifteen 
uieuibors,  twelve  of  whom  favored  the  above  doctrine,  while 
three  dissented.  This  case  has  been  considered  and  is  still  the 
loading  American  case,  although  not  universally  adhered  to.  1  llan- 
(lolph,  §  170;  2  id.,   §  800,  801.    The  rule  it  lays  down  is 
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§  5Q.  favored  as  tho  correct  one  in  2  Daniel,  787,  Story  on  R  |i-,  ^ 
45.S,  Story  on  Prom,  not  s,  >5  484,  anl  opposed  on  autiior  ty  m 
2  Parsons,  133,  134,  and  1  Kdwards,  i^  314. 

Mr.  Justice  Story  thus  sums  up  tlie  American  jurisprml  m;,; 
on  this  point :  "  In  case  of  separate  in.strument  of  j:,uaranty,  at 
least  wliere  it  is  not  expressly  stated  that  the  guarantee  sli.ill 

be   negotiable it  seems  clear  that    the    guaranty  is  to  bj 

limited  to  the  very  person  to  whom  it  is  given,  or  with  wikhu 
it  is  just  contracted.  The  same  doetritie  has  been  applinj 
where  the  guaranty  contains  the  name  of  no  person  on  it.  t)  or 
with  whom  it  is  made,  for  then  it  will  be  coiistiued  to  bo- 
limited  to  the  first  person  who  takes  the  note  and  adv.incs 
money  on  the  faith  of  the  guaranty,  and  it  will  not  be  deeiihl 
to  be  negotiable."  Story  on  notes,  §  4S1-,  G33;  see  also  F/11  on 
Guaranties,  2ud  Am.  ed.   1851),  p.  317. 

It  would  seem  under  the    ruling  of   Steele  v.   McKinlay,  5 
App.   Cas.   75,  that  the  law  is  the  same  in   Englind. 

In  France  and  througliout  Kuropi',  a  differ  Mit  priiicijilo 
has  been  adopted.  Article  142  of  the  Codede  Commerce  says: 
"  Cette  garautie  est  fournie  par  un  tiers,  sur  la  lettre  memo 
ou  par  aete  st^pard."  Hut  this  was  not  permitted  before  ho 
promulgation  of  the  modern  codes.  The  ordinance  of  1(573  has 
tlius  laid  down  the  old  law  of  France,  which  is  also  the  coiuiii m 
law  of  the  Province  of  Quebec.  Article  33  says  :  All  who  iiavo 
put  their  (/«f(^  upon  bills  of  exchange,  "  .s«r  dcs  iHtro':  d>-  chaiuje," 
shall  be  liable  jointly  and  severally,  etc.,  etc.  See  Paris,  l,)th 
March,  1872,  D.  73,  2,  24  ;  Cass.  18th  May,  1813,  D.  13  1, 
324  ;  Cass.  2 1th  June,  181(5,  D.  16, 1,  324  ;  Cass.  26th  Jum-,  1818, 
1).  18,  1,  264;  Rej.  30th  March,  1819,  J).  19,  1,  358;  1  lU-dar. 
ride,  543;  Req.  22i.d  Febry.,  1869,  I).  09,  1.515;  Cass  21st 
April,  1869,  D.  69,  1,  4(l7;  Dunkerque,  17th  November,  1874; 
Donai,  Journ.  dc  Marseille,  1875,  2,  7. 

A  guarantee  on  a  separate  paper  is  no  portion  of  the  bill, 
and  is  an  agreement  altogether  outside  of  the  same,  and 
tlierefore  not  negotiable,  though  made  payable  to  order  or  to 
bearer,  unless  perliaps  in  Qiiebec  it  would  come  within  the 
meaning  of  article  1573  of  the  Civil  Code:  "Notes  for  the 
delivery  of  grain  or  other  things,  or  for  the  payment  n/moin'i/i 
and  payable  to  order  or  to  bearer,  may  be  transferred  by  endorse 


Liabilities  of  Parties. 


193 


mont  01'  Ji'livory,  without  iiiitioD,    whothcr    thoy  are    payable       §  57. 
absoiutt'ly  or  subject  to  a  couditlon,"    See ^2  llaiiJolpb,  §.^sGO 
801;  Laiuoureux  «.  Hoy,  18  R.  L.  fiSO. 

Wliou  the  guarantee  is  on  a  separate  paper,  presentment 
for  [layiULMit,  protest  or  notiee  of  protest,  are  not  necessary. 
A  special  consideration  is  also  required  by  the  law  of  all 
the  provinces,  except  (Quebec.  The  guarantor  is  an  (  •■try 
ciiitiHi  or  surety.  2  Randolph,  i^Jj  8.5(),  8S0,  88G ;  2  id.  1 
12il>!-1210.  Steele  v.  McKiniay,  5  App.  Gas.  75-4;  Quebec 
Civil  Code,  art.   1929. 

57.  Where  a  bill  is  dishonored,  the  measure  of  ^^^'^''"""f 

damages 

dainau;es  wliich  shall  be  deemed  to  be  liquidated •*«'0"stpa,rtiei 

o  -^  to  disbunoreu 

diuna^es,  shall  be  as  follows: —  b>ii- 

((()  The  holder  may  recover  from  any  party 
liable  on  the  bill,  the  drawer  who  has  been  com- 
pelled to  pay  the  bill  may  recover  from  the 
acceptor,  and  an  indorser  who  has  been  compelled 
to  pay  the  bill  may  recover  from  the  acceptor  or 
from  the  drawer,  or  from  a  prior  indorser — 

(1)  The  amount  of  the  bill ; 

{'!)  Interest  thereon  from  the  time  of  present- 
ment for  payment,  if  the  bill  is  payable  on 
demand,  and  from  the  maturity  of  the  bill  in  any 
other  case  ;  ^'^ 

(3)  The  expenses  of  noting  and  protest ; 

{h)  In  the  case  of  a  bill  which  has  been  dis- 
honored abroad,  in  addition  to  the  above  damages, 
the  holder  may  recover  from  the  drav/er  of  any 
indorser,  and  the  drawer  or  an  indorser  who  has 
been  compelled  to  pay  the  bill  may  recover  from 
any  party  liable  to  him,  the  amount  of  the  re- 


(1)  Cleroux  c.  Pij'eon,  33  L.  C.  J.  23G. 
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4^  57.     exchnn":e  with  interest  thereon  until  the  time  of 
paynient.*^^ 

Si'e  also  sections  9  (d)  and  71  (d). 

Interest  thereon  from  the  inuturitij  of  the  hill. — 

1.  TlioiTtorc,  the  rule  rocoiitly  luiil  down  by  the  Court  of  AppoaL^ 
of  Ontario,  //(  ;r  McDougall,  12  A.  li.  211"),  tiiat  an  indurser  wliu  hail 
waived  protest,  was  nut  responsil)le  for  interest,  tlie  note  nut  iia\  iii.r 
been  iirotcsted,  is  chiinged  by  the  aljove  section. 

2.  Interest  made  pavable  by  a  note  is  j)art  of  tliedelit.  Cnnise  c 
Park,  U.  C,  ;U,).  15.  iris  ;  Cuiiira  Kalley  r.  Ilnniphrt'y,!'.  C,  ;{7  Q.  B. 
514  ;  St  John  v.  l{,ykert,4  A.  K.  21.'!.  Sectiun  iu  lias  aihjpted  tlie  ruliiii; 
of  the  first  case,  and  has  intentionally  omitted  snbsectiun  (.">)  lif 
section  57  of  the  Knglish  Act,  which  jiractically  leaves  the  (piu.-titin 
of  interest  to  the  discretion  of  the  conrt. 

H.  Interest  is  recoverable  on  a  note  at  the  rate  specilied  in  it,  Ikw- 
ever  exorbitant  it  niav  be.  Rowland  c.  .Fenninizs,  U.  C,  II  C.  I' 
272;  Young  r.  Flnke,'LI.  C,  15  C.  P.  aOO ;  O'Connor  d.  Clarlc,  18 
Chy.  422.     See  notes. 

4.  A  note  discounted  by  a  bank  at  a  larger  rate  of  interest  than 
aliowi'd  liy  law,  may,  nevei'thelcss,  be  recovered  on  by  thenr  Ciiu- 
incrcial  Baidc  r.  Harris.  U.  C,  2(i  Q.  B.  AHf;  Hank  of  Montreal  i;, 
Scott,  I'.  C,  17  C.  P.  ;{5S;  Ca.  2'J  and  ;U)  Vict.  c.  lU,  s.  5 ;  ;!4  Vict.  c. 
5,  ?.  52.     See  notes. 

5.  Corporations  other  than  baidcs  and  loan  societies,  iroveriied  hv 
Hpecial  enactments,  may  charge  the  same  I'ale  of  interest  as  pri'.iuo 
individuals.  Curjiuratioii  N.  Gwillindmry  c.  Moure,  U.  C,  1.')  C.  1\ 
445.     See  notes. 

(!.  The  Con.  Stats.  T.  C,  cha[).  42,  gives  damages  on  the  usual 
protest  for  //'i/*/»'/////i!''/(/ of  bills  of  exchange,  Itut  damages  caiumt  Le 
claimed  under  the  statute,  by  rca-on  (jf  the  iion-uccrji/inicc  f.>i' fwAi 
bills.     I!aid<  of  Montreal  f.  Harrison,  V.  C,  4  C.  P.  ;5;!1. 

7.  A  promise  to  pav  with  interest  mean-  interest  from  the  dale  of 
the  nott".     liaxter  r.  llobinson,  2  li.  de  L.  lii'J. 

8.  Hut  a  prunuse  to  pay  "  jL'21I0  with  six  months  interest  "  nieans 
oidv  SIX  months  interest  before  service  of  process,  lleaviside  r. 
Munn,  2  It.  de  L.  4;i!». 

!).  In  di'l'ault  cases,  interest  runs  on  notes  payable  on  demand  froni 
date.  De  Cliantal  r.  I'ominsille,  (i  L.  C.  J.  8>i.  Otherwise  by  .-ac- 
tion 57.     See  al<o  >eitions  10  and  45. 

The  'xpt'ii.s'fn  (ifnii/ini/  a  in/  protest. — 

10.  The  costs  of  notice  of  prote-^t  to  the  nrals  and  to  hrnn'r  cannot 
be  allowiii,  as  unnecessary.  The  I'idon  Hank  i'.  Oibeault,  12  Q.  L. 
II.  145.     Otherwi-e  by  section  5(>  a^  to  (irals. 

11.  The  indorser  sued  together  with  the  drawer,  but  who  lm« 
pleaded  separately,  though  by  the  same  attorney,  is  not  respoUMbie  tor 
the  co<ts,  /((».»•  fr.ns,  of  the  drawer,  unless  iliese  /Jf?/x  Jrais  are 
denounced  to  the  indorser.     Houidier  r.  F-atour,  (!  L.  C.  J.  2()1*. 

In  the  ease  of  n  l)ill  which  has  linn  ilishtmnri'il  ahrowl,  etc, 

12.  The  drawer  is  liable  for  the  damages  provided   by  the  laws  of 


(1)  Greatorex  v.  Score,  U.  C,  (i  L.  J,  212. 
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the  cuiiiiiry  in   wliich  it   is  ilriiwn.     Astor  v.   Ronn,  2  H.  de  L.  27.        ^   57- 
()ilu"''Vi-(  ii\'  liic  iiliovc  section  III' ilie  Act.     See  sect  inn  71.  =- 

1.1.  Inti'fi-t  iill'iwcil  liy  iiiir  Isiw  is  ciiiirirc;il)l('  upon  u  note  iliitcil 
rtihl  iii;ilf  piiyiililc  111  tlif  rmteil  Stutc-.  Gnllin  c.  .Iiulsun,  L'.  C,  12 
(".  1'.  I.lll.      Set'  st'ctinli  71. 

14.  Tnc  lioMtT  i)t'  a  foi'i'iirn  Ml!  of  cxclmnic  drawn  upnn  sikuo  one  in 
Eiiilliunl,  i-  onlilli'd  U[)on  the  lull  hcin:.'  protcstcl  to  rccDVcr  iVoni  the 
iiijWPiiii' "nly  'liiniiiLrt's  in  the  niitni'c  <>(  ri'-c\cli;in.:!'i',  and  not  interest 
;i- uli'wed  liv  t  lie  laws  (if  the  count  rv  where  the  hill  was  drawn  or 
i,unliii--<d.  ' l-Jx jxirta  Koharts,  l.s  Q.  15.  I).  2si;  ;  ■)<;  L.  .[.  (,).  15.  71; 
Ciiiiiiiienial  iianUiiiji  Ciini|>any  of  .Siilney  c.  ('uinniercial  I5ank  of 
Siiutli  Au-^triiha,  .'!(!  Ch.  1).  022;  5  L  J'.  .'59.");  Boyce  c.  Jvlwards,  4 
l\'ler~,  111.     ^^'i'  iil>o  section  71. 

IJ.  AciuMi  iin  sterliiiLr  hill  drawn  hy  ))laintitr~  in  1  . mlon,  upon 
lict'i'ii'lanl-^  in  L'pper  ("ana  la,  ai'ceple  I  hy  defendants  iti  ijonilon.  (one 
oflliiMi  hein;r  al  the  time  in  Ii<iiidiin),  payahle  in  London: — Held, 
ilmt  phiiiiliir-  were  entitled  to  recover  the  current  rate  nf  exclian'je, 
(iii'a;"rex  r.  Score,  1'.  C,  l)  1j.  .1.  212.  Set'  aNo  Mellish  c.  Siiip'on,  1 
Rov-,  h.ad.  Ca-.  r.llS. 

hi.  Tne  reexchaii;:e  iiiu>t  he  calculated  at  the  rale  on  ;he  day  of 
iimturiiv.  without  reference  to  the  rale  of  exchan'j;o  at  the  time  of  tli  • 
trial. 'T  It!  aiiv  other  lime.  .ludsoii  c.  (irilHn,  l'.  C.  I'IC.  i'.  ;!.")(); 
Whiter.  III. kii.  r.(J.,  1.")  C.  V  2112;  Hircloeid  r.  Smith,  1..  U. 
C.  P.  :i.").!.  i'lie  pi'inciple  liiis  heen  re/ojni/ed  iu  section  71.  suhsect. 
(.1).    S>raNo  sectiou  i)  (./).     See  aNo  2  i»ardessus,  :;2:!  to  ;;2'.t. 

ruder  tlu'  ( 'ontiiuMital  Cocl's,  r>'-e.Kclian,L;'e  arises  only  on  dis- Re-oxeli.ange 
liiinnr  hy  iioii-payin>'iiL  ;  but  under  tlic  lOii^lisli  law  and  section 
.")7  (il'tiio  Act,  it  is  duo  on  dishonor  hy  noii-aecoptanci!  as  well  as 
(Ml  dishonor  Iiy  non-payment.  Suse  i\  INiinpc,  S  (.'.  B.  X,  S. 
fidli  ;  and  c;oii.se(|uoutly  tlii'  Ontario  decision  in  tlu'  l>aiik  of 
.^luiitrral  r.  l[arri.soii  cannot  ho  coiisidi'rcd  to  uppty  any  longer, 
if  it  ivi  r  em'it  ctly  cxpres.sed  the  law. 

Foriiiirly,  it  was  :>lso  tliouiiht  tliat  an  acceptor  was  not  liahle 
fur  re-exchaiiL;('.  Napier  o.  Schneider.  12  East.  420  ;  Woolsey 
r.  Crawt'or  1.  2  ('omp.  415.  Hut  under  more  recent  decisitms, 
tilt'  contrary  dootrint;  lias  prevailed  in  England.  \]\  part^'. 
lloliarts,  KKi.  \i,  1).  702.  IS  Q.  B.  I).  2S(;  ;  re  General  South 
Am  ric  in  Company,  7  Cii.  D.  ()."{7.  In  tlio  United  States  1  ke- 
«isi',  tlie  ace  -ptor  of  a  bill  is  not  in  iieiujral  liahle  tor  re-e.\oiiaii:.ie, 
•^  Uaiululph,  J^  1714.  Under  section  ;')",  suhseoiion  (/>),  tlie 
ac'coiit'ir  is  not  liahle  for  ro-oxciiange  to  the  holder,  hut  he  is  to 
tlioilrawer  ov  an  imhu'ser,  who  has  been  coiupellod  by  thv  IioUI.t 
lii  pay  the  bill  with  re-exchange  and  interest,  for  under  the 
''iimc  section  the  holder  is  entitled  to  re-exchange  and  interest 
fi'om  the  drawer  and  any  indorser.  See  (t »/«.',  p.p.  14  15,  1(J, 
23,  24. 
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57. 


Interci't  ami 
usury  laws. 


TiiK  Bills  of  Exchange  Act,  1890. 

The  operation  of  "  re-exchajige  "  is  thus  explaiiiod  by  CliiiD. 
cellor  Keut,  in  his  '' Commeutaries,"  vol.  3,  p.  115. 

"  The  engagement  of  the  drawer  and  indorser  of  ever\'  liill  is,  that 
it  shall  lie  jiaid  at  the  pn>iicr  time  and  place;  and,  if  it  he  iml,  the 
Imlder  is  entitled  to  indrMiiuty  fjr  tlie  k)ss  arising  fnmi  tiiis  Iwciicli 
dl' ixuitract.  Tliegeiifial  law  merehant  of  Kiirupe  authorizes  ihe 
liulder  of  a  protested  hill  immediately  to  re-draw  from  tlie  jilace 
where  the  liill  was  payahle,  on  tlie  drawer  or  iiKKir.sfr,  in  order  to 
reituhiirse  himself  for  the  principal  of  the  hill  protesteij,  the  emitiii- 
gent  expenses  iUteiitling  it,  and  the  new  exchange  winch  lie  pavs.  His 
indemnity  requires  him  to  draw  for  such  an  amount  as  will  luakt' 
good  the  face  of  the  bill,  together  with  interest  from  the  time  it  uii^'ht 
to  have  been  paid,  and  the  necessary  charges  of  protest,  postage,  iiml 
broker's  commis.sion,  and  the  current  rate  of  exchange  at  the  |ihicL' 
where  the  bill  was  to  lie  demantled  or  payahle,  on  the  place  when' it 
was  drawn  or  negntiated.  I'he  law  dues  not  insist  upon  an  actual  w- 
drawing,  but  it  enables  thelKilderto  recover  what  would  be  theprii;e 
of  another  new  bill  at  the  place  where  the  bill  was  dislionored,  or 
the  lo>s  on  tiie  re-exchange;  and  this  n  does  liy  giving  him  the  face 
(  f  the  protested  hill,  with  interest  and  the  necessary  expenses,  incliiJ- 
ing  the  amount  or  price  of  the  re-exchange." 

But  is  section  57,  sub-section  {/>),  with  rej^ard  to  ro-oxch:iii,'c 
to  be  apl»lied  to  a  promissory   note   Wiiieh   has   b  •t!u    dishniioivd 
abroad.  For  instance.  A.,  in  Montreal, gives  his  note  to  li.,  pavalije 
in  ]*aris.     Can  the  holder  charge  re-exchango  ?      In  the  time  of 
Pothierand  Dupuy  de  la  Serra,  such  a  note  was  called  a  hilirt  de 
cki HI ge,  and   looked   upon  as  equivalent   to   a   bill    of  exriiaiii:t'. 
Under  the  modern  French  code,  tiiis  notJ  is  called  l/i/ht  a  ilmul- 
ctV^",  and  is  also  held  by  the  best  authorities  to  b.;  subji'cl    n  I  no 
regulations  applicable  to  bills  of  exchange,  as  far  as  pneticiihle. 
See  Bt'darride,  V(d.  2.  |).  X'l'l,   where  all  the    authorities  are  col- 
lected.    Section  8S  (U-elares  that  ihe  Act  shall  appiy.  w.lli  i  lo 
necessary   luoditications,   to  promissory  notes,    with    the  vw  p- 
tion  of  some  provisions  which  are  sjieeitied  in  subsection  (!{).hat 
which  do  not   comprise    those  relating  to   measur  •  id'  daiiiiufs 
on  foreign   bills,   and   espeeiady  re-exchange.      It    would  se  m, 
therefore,    under  both    the   common    law  and  the    Vet,    tliat  ro- 
exchange  can  be  charged  upon  a  ibrei^n   dishonor/  I   note;  ami, 
as  a    rule,    merchants  do  charge    this    ro-exeliaii:v    in    drif'ts 
which  arc  drawn  to  retire  a  note  dishonored  abroad. 

Usury  laws  have  been  aboli.shed  in  Canada,  ex'-epi  with  riuarJ 
to  banks  and  loan  companies,  ami  even  in  respect  of  t  lie  la i;cr 
the  old  penal  clauses  have  been  repealed.  Rev.  St.  (>an  .  c.  1-7, 
as  amended   in  ISUO  by  53  Vict.,  c.  34.     Section    1st  dftlie 
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Ri  vis'il   St:it\itt^   says,    tlvit  U'ili>ss  specially   prc-rrilxMl  l.y  tli  ■        ^   57. 
saiil  Act  or  any  olhor  Act  (if  the   Parliaiii'iit  of   (y'anada.  any 
pii'<iiii  may  cliarijci!  any  rate  of  interest  or  discount   wliicli    may 


bt'  iii:n'e(l  upon 


an 


i\,  if  no  rate  1)1!  fixeil  by  tin'  j)arties,  it  shall  h, 


tlif  li'<;al  rate  of  six  per  cent,  per  annum  ;  sec.  2  Prior  to  the  Ia>t 
session  ol'  Parliament,  certain  restrictions  were  imposiM)  u])on  cor- 
piinitions  in  (Quebec  and  Ontario,  which  were  removed  by  the 
aiiiriidnient  Act,  53  Vict.,  c.  31 ;  special  rcL'ulations  were  also  to 
biajiplieil  to  Nova  Scotia.  New  Biimswick,  liritish  Citlu'nbia  and 


riMce 


Kd\v;ird    Island;  but  at   the  last  session,  they   witc 


repealed,  and  except  as  to  banks  and  loan  companies  upon  real 

estate,  which  arc  retiulated  by  special  charters,  tlu!  usury  laws  wih 

nrii'd  to  bills  and  notes  are  summed  up  in  the  above  first    and 

seci'iul  sections  (if  tlic  llevised  Statutes  of  Canada,  c.  127.     Sec 

fni^.pp.  23,  24. 

Duriin:'  the  last  session  of  the   l*arliamenf    of  Canada,  a  new 

Baiikiii''-   Act   was   pas-i(Ml    called  '•  The   Hank    Act."  'h\  Vict. 
...  ' 

c.  ill.  which  comes  into  force  on  tho  1st  July,  18'Jl. 

Section  SI  I  says  : 

"  The  li!iid\  slia'il  net  be  lialile  to  incur  any  penaltv  oi-  rorfcitiirc  fur 
u-ui\ ,  and  may  stipnlate  fur,  lake,  re-^ci'vc  or  exact  any  I'aie  nf  inter- 
est er  iliscuiiiil    ndt   o.\ce('iliii<jr  seven   per  cent,    per  annnni,  and   may 


recrivc  ami 


lake  in  advance  any  sncli  i-ate,  hiit  n<>  liiirlier  I'ate  nf 
iiitirc-i  >liall  lie  recuveralile  hy  tlie  hank  ;  and  flic  liank  may  allnw 
any  rale  nf  niterest  wlnitever  upon  money  deposited  with  it." 

See|it)ii  Si.  "  No  iiromissorv  note,  hill  ofe.xcliaiiirc  orother  ncirotiablo 


stvunlv  (iis(;oiin 


ted  1 


iv  or  nil 


lorsed,  or  otherwise as.-iiiine<l  \<>  the  li 


iiai 


iini\, 

iiri|~  -neh 

r  anv  maker,  1 1 rawci'.  accentor,  nnioiscr,  or  inijor'^ec  tliei 1.  nr 


held  to  lie  xoid.  nsnrioiis  oi-  laiiitcd  l.v  iisiirv.  a-^ 
di 


I  a  Ilk 

etiici' parly  tiici'clo,  or /(o/^J /////^  Iioiilcr  ihcreof,   nor   sliall  any  pii!i\' 


■to  lie  siiliject  to  any  peiiahy  or  forfeiture  liv  rea-on   dt'any 


tlicr 


(it  iiitcre-t  taken,  stinn 


laie 


ale.l 


or 


eiveil   liv  siicli  haiiK',   on.oi'uitli 


ri'-|nii  to  <\n'\\  promissovv  note,  nil  of  ('X(,'lianire,  orother  ncirotiati'c 
xriiriiy,  nr  |Faid  or  allowed  liy  .'iny  party  tiiereto  to  aiiotlier  in  com- 
Ji'  ii-iitinn  for,  or  in  con-^iih'ralion  of  llic  rate  ct  intere-^t  tak'cn  or  to  !■( 
tiikiii  thereon  liv  sucli  haidv  ;   Imt    no  oartv    thereto,    other  than  the 


>aiil' 


<hall  U 


IV  entitled  to  recover  or  lialne  to  pay  more  tlian  the  law- 
ful rate  of  interest  in  the  I'rovince  wiiere  the  stijt  is  hronL'lit,  imr 
shall  the  hank  l)e  entitled  to  recover  a  liiL'her  ratetlian  seven  percent. 
|»'i' aiiiMun  ;  and  no  innocetit  holder  of  or  piirty  to  anv  proniissoiv 
ti"ic,  hill  of  excliatiiic  or  other  ne;.'otialile  security,  shall  in  any  cii  e 
!"■  i|i|irive(|  uf  any  remedy  ajrainst  any  party  thereto,  or  lialile  to  anv 
M'tialty  or  forfeiture,  hv  reason  of  any  usury  or  otleiKie  aj:ain<t  the 
a\v<(if  any  such  Province  respecting  interest,  coininitted  in  respect 
(it'siicli  Hole,  liill  or  nejiotialne  security,  without  the  eoinplicity  or 
consent  uf.-ruch  innocent  holder  or  party." 
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The  Bills  of  Exchange  Act,  lSt>0. 


S 


58. 


Suction  S2   authorizL'.s  the   bunks  to  cIuu'ltc   certain  ci 


('turn 


^■"i 


tt  t 


Trnnpfcrrnr 
by  delivery, 


Liability. 


f'^os  Upon  bills  payable  at  any  otluT  ot*  tbcir  own  places  of  busi- 
ness, brandies,  or  agencies.  Tluse  tW's,  wbieh  must  be  eliar^ed 
at  llie  time  of  tliseoiint,  are  tit  lie  ealeulated  aecording  tu  the 
time  tlial  the  bill  has  to  run,  "  that  is  to  say,  \iniler  thirty  ihiys. 
one-eiuiith  of  one  per  eent. ;  thirty  days  or  over,  but  uiidersixty 
d  lys,  ont'-fourtli  of  one  per  c  lit.  ;  si.\.ty  days  and  ovrr.  hut 
under  ninety  days,  tliree-eiiihths  of  one  per  eait.  ;  niiuty  days 
and  over,  one-half  of  one  per  e 'lit." 

Section  83  authorizes  any  bunk,  in  discountini:;  any  bill/;n)(,j 
//(/(•  j»ayable  at  any  place  in  Canada,  not  its  own,  different  fmiu 
that  at  which  it  is  discounted,  to  chariie,  in  addition  to  llie  dis- 
eiiiint,an  agency  fee  not  exceediiiL;'  one-half  id'  one  p  r  cut.  mi  tliu 
aaiount  (d  the  bill. 

Finally,  section  103  enacts,  that  ''the  Bank  shall  not  ehariri' 
any  discount  or  coniinission  for  cashiiiL;'  any  official  clinjiie  nf 
the  Governiui'iit  of  Canada,  or  of  any  de|iarlnu'nt  thiTeof, 
whether  drawn  on  it.-clf  or  on  another  bank."  Of  eoiirsi;  this 
section  does  not  extend  to  any  oHicial  che(|ue  of  tiie  Guvern- 
meiit  of  any  of  the  provinces,  or  ol  any  de(iartment  thereut', 
which  is  to  be  treated  like  an  ordinary  cheque. 

*t.s.  Where  the  holder  oCti  l)ill  pnyjible  to  hearer 
negotiates  it  Uy  delivery  without  indorsing  it,  he 
is  called  a  ''  trtmslerror  by  delivery  ;  " 

(2)  A  trjuislerror  hy  dc'li\ery  is  not  liable  on 
the  instrument ; 

(3)  A  trtmsferror  by  ;lelivery  who  negotiates 
a  bill  thereby  warrants  to  his  ininiedijite  trans- 
I'eree,  being  a  hohler  lor  value,  tlnit  the  l)ill  i^ 
whtit  it  purports  to  be,  tluit  he  has  a  right  to 
transfer  it,  and  that  at  the  time  oi"  transfer  he  is 
not  aware  of  any  fact  wliich  renders  it  valueless. 

See  sect  loll  '2.'!. 

1.  Jt'ahill  t)e  given  in  resp(H't  ot'an  antecedent  delit,  andiiislionorcil. 


'f. 


the  traii.-lVrror  bv  (lehverv  mav   he  sned   on  the  uiiirinal  dcht 
r.  Kvans,  2  i.d.  Uavn.  ',»;{(»';  Candd^e  i\  Alleid.v,(;  15.  C.oH'l 
V.  llulluiid,  Ca.  Iti'S.  C.  11.  G87.    See  pu-e  2uf,  n.  4. 


Mitel 


Liabilities  of  Pauties. 


2.   Ill  such  a  crtsc,  tlio  dclivcrv  \vii>»  not   intomlcd  to  oporato  a  f 


V: 


an  I  liiiiil  ili-i'liar;!;(' of  tlie  lialdlity  ut'  the  iraii.xl'error.     Van  Wart  o.        " 
Wli.M,k'y,3  li.  ik  C.44(j. 

.S.  IJiit  tho  transforw,  in  order  to  avail  hinificlC  of  the  al)ovo  cxcop- 
tidii',  iiiiHt  \i.-('  rciisdiiiihlc  iliiii.'cn('('  in  onilcavoriii^  to  uhtuin  pay- 
iiniit  ami  in  jrivin-j;  notici' (if  dish(jnor  to  the  tran-^ffrror.  Itoj^crs  v. 
Liuiifonl,  1  Vr.  &  M.  (i42  ;  Moule  i\  13ro\vn,4  Hiiig.  N.  U.  'iOd  ;  RobHoii 
c  (JliviT,  10  Q.  B.  704. 

4.  Hilt  1).  changes  a  banker's  note  or  caches  a  cheque  payable  to 
lifnivr  for  the  convenience  of  the  h  lidcr.     If  the   bank    ha-^   stopped 
nent,  or  the  cheiiue  l)e  di-ihonored,  I),  can    recover  the  nionev. 
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bllVli 


'\ 


Turner  r.  Stones,  1   I).  &  L.  122  ;  W.M.dland  v.  Fear,  2(5  L.  J.  Q.  IJ. 
'l{yl:  Tinnnins  r.  Oibbin-,  IH  Q.  15.722. 

TliefullowiiKj  is  from  ('/Ktlincr.i,  p.  Is4  ; — 

5.  C.  disconnt.M  with  D.  a  bill  payable  to  bearer   witliout   indorsing 


il.    li  t 


urns  t)iit  that,  unknown  to  C,  the  amount  of  the  bill  had  been 


•aiMiUen 


tlv 


ult'red  hv  a   previous  lioldcr.     D.  can  reiMver    fron 


ilif  1 


iioiiey  he  |)aid.     .(ones  r.  Hyde  (H14),  5  Taunt.  488  ;  Cf.  Hurch 


ticM  i\  Moore  (1854),  2:5  L.  J.  g.  H.  2(il. 
(I.  \  /*/// /(/•o/i-(-/' discounts  with  a  bank  a  bill  indorsc(I  in   blank  bv 


tlic  payee. 


Tl 


le  iiiilorscr  al)scoii( 


aiK 


I  tl 


le  siL'iiatures  of  the  drawer 


acceptor    turn  out   to  be    forLceries.     Tlie  bank    can  recover  the 
inniny  iliey  paid  from  the  bill  broker.     Fuller  t\  Smith  (1821),  H-  Si 


M.  ID 


.Vii  iiL'eiit  gets  a  bank  to  di-jcoiiiit  a  bill  drawn  and    indor-ed  in 
liy  his  principal,  and  then  pays  over  the  money  to  his  principal, 
nature  of  the   acceptor  was  a  forgery,  but    the  agent  did  not 


laiilv 


lie   Sl.r 


kii'iw  it.     The  drawer  fi 


The  bank  cannot  recover  from  the  airent. 


Ilrcc 


iarte  Mini  (bsf)!),  4  De  (}.  iV:  S.  27;{. 
l\w  honu  thh  holder  of  a    bill    |)iirporting  to  be  drawn   by  A. 
pted   by  H.,  ami    indorsed    in  blank  by   C,   discoiints  it   with 


a 


Kcr. 


Itt 


urns  o 


lit  that  the  sii:natures  of  .V.  an 


1  IJ. 


were  forifenes. 


aipl  that    C,     whose    indorsement   was  iienuine,   is  insolvent 


T 


l.;i!ik 
W 


er  can  recover  from  the    holder  the    monev 


he  I 


iai< 


1.     ( 


le 

ruriiev  i\ 


nil 


ersley  (18-)!),  24  L.  J.  Q.  15.  4ti ;   Merriam  v.   Wolcott  (If^til),  s.j 
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II.  W 


len  tho    transferee  discovers  the  defect  in  the  bill,  he    mn-'t 


r"|iiidiate  the  tran-acti' m  with  reasonable  diligence.  Poolev  c.  Brown 
(Hi;2),  ;;i  L.  J.C.1M34. 
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Di8«liarge  by 
luiymont. 


Pnynieut    in 
due  eours^u. 


I'iiyincnt  by 
(IniwiT  or  in- 
dorse r;   its 
etieut. 


Accomtnoda- 
liuu  bill. 


Discharge  of  Bill. 

511.  A  bill  is  discharged  by  pnyment  in  due 
courje  by  or  on  behalf  of  the  drawee  or  acceptor: 

"Payment  in  due  course"  means  payuR'nt 
made  at  or  after  the  maturity  of  tlie  bill  to  the 
holder  thereof  in  good  laith,  and  without  notice 
that  his  title  to  the  bill  is  delective; 

(2)  Subject  to  the  provisions  hereinafter  con- 
tained, when  a  bill  is  paid  by  the  drawer  or  jin 
indorser  it  is  not  discharged  ;  but  (') 

((()  Where  a  bill  payable  to,  or  to  tlie  oruor 
of,  a  third  party  is  \r,nd  by  the  drawer,  the 
drawer  may  enforce  payment  thereof  against  the 
acceptor,  but  may  not  re-issue  the  bill ; 

(h)  Where  a  bill  is  paid  by  an  indorser,  or 
where  a  bill  payable  to  drawer's  order  is  paid  by 
the  drawer,  the  party  paying  it  is  remitted  to 
his  former  rights  as  regards  the  acceptor  or  ante- 
cedent parties,  and  he  may,  if  he  thinks  fit,  strike 
out  his  own  and  subsequent  indorsements,  and 
again  negotiate  the  bill ; 

(3)  Where  an  accommodation  bill  is  paid  indue 
course  by  the  party  accommodated,  the  bill  is  dis- 
charged. 

See  sections  28,  36,  54. 
See  note?. 


PAVMKNT. 


].  Payrnont  liv  a  banker  is  complete  when  the  money  i.s  laiil  on  tk 
counter.     Chan{ber.s  v.  Miller,  32  L.  J.  C.  P.  30. 


(1)  See  section  37,  n.  3. 
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2.  As  towliiit  constitutes  piiviiiciit  iK'twccn  liankor-,  uIiitc  tliiTi'  is        ^   59- 
a  I'ltiiiiiij.' lio'i"''-'-     Sec  infra,  ti.  til ,  piiL'c  2IIH. 

;i.  Tin'  lii'MiT  is  not  olili^'cil  to  acci'iit  piirt  paynicnt  ;  Imt  if  he  docs, 
till'  liill  will  \x'  (iiscliiiri:c<|  pra  titiito.  (Jnules  v.  Key,  C.  li.  it  Ad.  3115 ; 
t\K,k  V.  I.istcr,  I..  J.,  :{2  C.  P.  125. 

I.  I'avrncnt  liv  clic(|iic  or  hill  is  no  |ijiyinciit,  if  dislionort'd.  ID  11* 
1„  i;(i;'('iirrii' /'.  Misii,  li.  K.,  10  K.\.  li;:'{;  CoIk'H  c.  llfilc,  .'I  Q.  i!.  !)• 
371.  Cliiilnicrs, '^(IS;  Cor|).  des  Clniti-s  dc  Kiii<rscy  r.  Que^ncl,  1'.)  R- 
L,  17(1;   Liuidry  o.  McmKdmnip,  l;{  l>.  N.  U\\).     St'e  s.  ')S,  ri.  I. 

;").  I'iivnicnt  must  he  niiulc  at  or  aftiT  niaturity.  l{urliridu;('  v.  Man- 
'J  Can   ).  194  ;  Hi'anniont  o.  Gmitlioud,  2  C  JJ.ID  I.     Section  .')D, 


IlCf- 

siili->( 


SCL't.    1. 


I).  I'avnu'nt  liv  tlic  aci'0|(lor  licforc  maturity  opciatfs  as  a  nuTo  ]inr 
cliit-f  of  till'  instrument,  and  he  nuiy  a;:ain  ne;:oliate  the  same  at  an 
time,  hiU  not  at  ur  after  maturity,    .\torley  v.  Culverwell,  7  M.    it  V 
171 ;  Attenhorouj'li  v.  MacKen/ie,  25  Ij.  "J.  H.\.  214.     Sec  s.  'M\. 


I 


tii; 


III  (Jiu'liec,  payment    must   he   jnoved  aeeordiiijx  to  tli 


a  us  of 


illMl 


uml  jiarol   cviilenee    i,- 


<n\\ 


leient. 


Card 


en    >\ 


V 


mlev 


10 


ra. 


1,.  C,  li.  255.     E.\ecj)t  to  interrupt  prescription.     See  inf 

H,  Payment  of  a  hill  nuidt'  in  i'onsei|ueiiee  of  fraudulent  repi'eseiila- 
tidiis  III' even  snppres.^ion  of   matt'i'ial  farts  hy  holder  i-^  invalid,  and 


till'  p; 
'.(•ai 


iirty    jiaym 
Cas.  457 


i:  iiiav    recover  it  haeU.     Martii 


1  ('. 


iM 


orvan. 


Ui 


isg 


lewitt   r 


Wat 


ermaii, 


3   L 


An.   71t);  'J'aylor 


limkc,  4  id.  10 ;  Huldc  v.  Richer,  11)  li.  L.  GO.    See  notes  under  i^cctiou 
;").'). 

11.  A  elieipie  is  presented  and  i)aid.  Directly  after  the  payment  the 
biiiikors  discover  that  the  drawer's  account  was  overdrawn.  They 
I'luiiiiii  recover  the  monev  so  paid  from  tiie  holder  of  the  cheipie. 
Chiuiihers  r.  Miller,  ;}2  L.'J.  C.  P.  ;5(t. 

Vnijmcnt  1)1/  the  drawee,  nccepfor  or  maker. — 

10.  In  order  to   vitiate  the  paynu'iit   made  hy  the  maker  of  a  note 


ll|i|nr-f|'i 


1   in  blank,  had  taith    on  his  part    mu<t  he  shewn.     Ferric 


Wiii'deiis  of  the  House  of  Indu.stry,   I  K.  de  L.  27;  see  also  Jack   v. 
Jiuk,  12  A.  R.  47(;. 

11.  A  hank  having  discounted  a  note  for  the  itulorser  char;.'os  the 
.'aiiie  to  ;he  ]  liter's  account.  The  maker  pavs  the  note  to  indor-^er 
alter  maturity.  Held,  a  Vidid  payment,  and  that  the  hank  had  no 
ivcMur^e  aifaiiist  tne  maker.  Cleveland*  The  Mxchai  ^'c  Hank,  15 
R.  L.  51. 

12.  Two  of  four  memhcrs  of  a  syndicate  paid  anote  relatiiei  to  their 


j'liii 
ii'ili', 


t  enterprise,  althoiiixh  they  appeared  diilerently  on  the  tace  of  the 
'.     Held,  thiit  the  pavmerit  disrhar^ed  the  hill.     Small  i\  Ri  idell, 

r.  ('.,  ;n  C.  p.  37H;  see  also  MacdoiiuM  r.   Winltield,  8    App.  Cas. 

7o4. 

13.  If  the  payment  by  one  bank  of  a  cheque  drawn  on  another  hank 
may  at  tirst  siirht  seem  irre<j;ular,  .still,  under  the  circumstances  of 
tlli^'  case,  as  tlic  cUeqiic  liad  been  paid  in  <;ood  faith,  in  ijrnorance  of 
the  einlorsemeiit  to  V.  the  trusted  em()loycc  of  the  liipiidators  of  the 
plaiiiiiir  haidf,  anil  for  the  j)urj)ose  of  redeeminir  its  circulation,  the 
|«viin'iit  made  to  V.  ilischar<red  the  defendant  bank.  The  E.\change 
Bank  of  Canada  v.  The  Quebec  Bank,  M.  L.  li.,  6  S.  C.  10. 

H.  Plaintitls  wrote  to  defendant,  August  15th,  demanding  payment 
of  an  account  admitted  to  be  due.      Defendant  replied,  forwarding  a 
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^  60. 


ii'(iiiiis<nry  iintc   fur  tlir  ainnmil,    with   itilrri'-l  iiinl  luiiik    'li-r.  imt, 


iiintilN  liiiii 


Inl  II: 


('  i'('|(l\',  Willi  the  |ir(iiiii'«iii\'    Mciic,  l<>  tlicir  iiitur- 


-1  ,   . 

ru'v-,  who  wrote  Au;j;ii-l  27tli  I'm'  ii  >i'iili'in('iil,  imt  <li<l  not  ritiii'ii  || 
note,  wliicli  iiU'l  Mot  inaturcil  wlicii   |iliimtill-    liroiijilit  iictinn  (.,y  iln 
niiioiiiil  of  llii'  account. 

//t/'l,()U  appeal  from  the  Juil.'iiieiit  of  the  Chief  .lM<tiee,  al  ('luini 
hers,  >.etiiii;r  a-^iile  a  plcii  (■oiiiiileij  ii|ioii  the  aecepiaiiee  of  ihe  n  ic 
tliat  tliere  ha<l  heeii  no  aecepianee  of  ihe  note  in  p'lyini'iit  of  tli( 
account.     Brown  et  al.  r.  llarri.--,  1  11  Si  (i.  l.'{. 

15.  Note  >:ivon  liy  10..  pavahle  to  the  plainlill  al   tlie  liank  nf  i|i.f( 


cn- 


eiiiii'<.'iM 
leii'.  ,'uii| 


daiit-i,  who  were  hankers  foi'  lioti;  II  an.l  the  plainlill'.  Xot( 
to  I'l.'s  aceoiuil  ami  ereiliteil  lo  die  |,iaintill.  lleM,  a  pavm 
irrevocahle.   Xi'ilitinu'ule  /'.  City  I'.ank  of  .Montreal,  C,  ('.,  2(i  C.  I'.  71. 

li'i.  In  an  aelion  hy  the  enilor.xco  a^iain-'t  the  aeeeplor  of  a  hill  iint 
nppeariiiij  to  have  heeii  ai'icptc'l  for  the  aeeoninindalion  of  ihe  liawcr, 
n  plea  of  payment  hy  the  ilrawcr  i-^  no  ijefenre,  Mnle-s  -hown  tu  have 
been  made  on  the  ae(;eplor"s  aeeoiml  and  adojded  hy  him  at  ilie  iiine 
of  payment  or  -JulHeipu'ritly.     IJank  of  .Montreal  r.  .Armour,  \'.  ('..  9 


C.  I'.  •101  ;<eeal.o  15 


rn<se 


iSth.Inlv,  l.sl'.l;  2  Hedarride,!!:  i,,l,-.0. 


IT.  .\  note  piiyahleon  demand  wa-^  endor-^ed  to  the  plaintill 


I-  -ecu- 


rity  for  a  liahiiily  he  had  incnrreil  for  the  payee;  tiie  makei' ufUT- 
ward-*  paid  the  amount  of  tho  note  to  the  payei'.  1  I<'l  I,  that  the  note 
not  liavin;.'  heon  ah-iolutely  tran-ferred  to  the  plainliiriie  -tood  in  the 


could   not    recover. 


name  po-^ition  a-i  the  pavee,  au' 

McKen/.ie,  llih   T.  1H27  ;   \.  M.  .Slev.  Wu'.  Sec  .-^ect 


-lal.r 

•H 


Kl'v 


lolH  Z'J  aM'l  .)' 


e  V. 
0. 


H.  \  , 


lavmen 


t   male  hv  the    maker  to    the  ori.'iiuv!    hoi  ler  .'il't 


or 


tran-^fcr  would  Ije  at  his  owi 


1  n- 


,  liioii'ih  the  note  wa-i  ovenlue  at  tlie 


time  of  the  tran-fer.     Fcrirnsoii  /;•  Stewart,  C  (\,  2  L.  J.  lid. 


Ti 


le  acceii 


tor  of  a  liil 


'tth'-i  with    tlie  drawer  hefore  tlie  hi 


inaturc.>(.     Tt  turn-^  out  that  th 


ill 


wa-*    <n 


it-^tandiii'j:  in   the  liaii  1-  "f 


a  third 

the  amount  from  the 


party.     The  acceptor  mu-t  pay  the   holder,  hnt  can   rccever 


ilr 


Bevorlev,  t;  yi.Si  Gr.  221 


iwer  as    money  paul   tu    liis  ii-e, 


II 


iwh'V  U. 


20. 


'ossessioii  of  a  note  hv  the  maker  after  maturitv 


l"i   o 


lily  a  I  ire- 


sumption  of  payment  which  can  hi'  rehntted  hy  [)arol  evidence  to  the 
contrurv.     Grcnier  t\  I'olhier,  .'!  Q.  L.  11,  .'577. 


20a. 
Ml!*  m 


)t  1 


avmi'iii  hv  tlie  nr 


(cen 


-ui 


•inciiial    iti 


htor 


is  not    sutlicient  if  tlic 


hill 


rrendereil  tohim.  Cass.    12th   June,    1S2{);  Ca-^s.  oth 


April,  IS2(),  citeil  in  Dalioz,  Kep.  tin.  ")(1(3,  SSt.    This  is  true  only  when 
the  payment  is  not  made  to  the  holder. 

21.  A  hill  is  accepted  hy  three  joint  acceptors  (not  partners),  (^iie 
of  them  pays  it  at  maturity.  Tiie  hill  is  dis(^diar;_'ed  and  canii'it  hfc 
ajrain  ncL'otiateil.  It  is  immaterial  that  the  ac(;eptor  who  paid  acccjit- 
ed  the  hill  for  theaccommo(|ation  of  the  other  two.  Ilariuer  o.  Stirle, 
4  lv\cli.  ].'!,  11  :  Hartrum  r.  Caddv,  !)  A.  Si  K.    27.'). 

22.  A  hill  accepted  payahle  at  a  hank  and  indorsed  in  hlaiik  hy  fis 
it  to  i).  tocollect.   I),  improperly  tliscounts  it.   To  rcL'ain  po^-c 


BO 

I). 


^oes  to  theacco|)tor 


haul 


<ers,  pays  in  the  amount  of  t! 


ic  hi! 


>ion 

Mllil 


asks  to  have  the  hill  iriven  up  to  him,  when  the  holder  has  heeii  j'iin 
This  is  done.     The  hill    is  not   dischar^red.     C.  can  sue   the  acc'|iter. 
Deacon  r.  Stodliart,  2  M.  it  Or.  :5I7  ;  Thomas  y.  Fenton,5  U.  Si 
Walter  ('..Fames,  L.  R.,  0  E.x.  124. 


■'S: 


pay 


p. 

tlie  amount  and  costs  to  C.  in  order  to  y;et  the   hill  and  sac  on 


2.').  C.  is  the    holder  of  a  dishonored  bill   indorseil    in  hla 


riK. 
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It.    I',  piirt-  vvilli  till'  liill  tiii'kr  llu' iiiiincssion  tliiil  I),  liii-i  |)iiiti  it  on        ^   59. 
bcluvlt'i't  lilt-  iKici'jilnr.     The  liill  IS  iiul   dii^i^liiir^ri'il.     I>.  can    hiu-  tiie —   -   - 


(I 


rii\MT, 


,v<iii    r 


M; 


l.\W( 


11  MS  I..  T.  N.  S.  2S. 


21.  Ajiiint    iukI    scvt'i'iil    Hole  Im    piiid  lit   nmtiii'ily    \<y   one   of   tho 
kcis.     Tilt'  note  is  tliscliiirgi'(l.      lUnimrH^nt  c.  (iri'iitiiaiil,  2  <".    li. 


mil 
4'JI. 

'.;,■)  A  liill  is  iiplnr-'cti  paviiMi' ti)  .h>\\\\  Sinilli  (ir  (H'llcr.  Atiotlior 
pcr-uii  I'f  llic -iiiiic  iKiiiii' Lrct-*  llif  liill  arni  |iri'-ciits  il.  'I'hc  a.'ccptiir 
}«v«liini.  TIji'  liill  i-^  lint  iliscliar;;('i|.  Tlic  ai'i't'|itnr  is  slill  liaMf  to 
ihi' real  John  Smith.  (jia\  I's  jj.  AinerimiM  JJaiik,  17  Now  Y'luk  U. 
211.".. 

;!•;.  A  hill  iiulorscil  ill  hlaiik  is  slolcti.  The  thief  prc^ciit-^  it  to 
till'  iici'eptor  at  iiialnritv,  ami  ohtaiiis  payinent.     If  the  a<'ecptnr-  j^ays 


iiii  ill  ;^oimI  faith  the    hill    is    discliurL't'il,  for  the  thief   is  tlu' ImUer 
Siiiilli  r.  Slieppanl,  eited  Chitty  on  Hills,  lOtli  eiL,  p.  IH(|. 

'J7.  The  iiidi'r..('('  of  a  hill  has  uhtaiiied  it  hy  fraud.  He  presents  it  at 
iiiiiliirilv  to  the  iieee|ii(ir,  who  pav-^  him  in  ;.'ooti  faith.  The  lull  is 
di-i'hiuvcl.     loil.art-  r.  TiieUer,  I(!  Q.  li.  57(i. 

\yiii-re  hill  is  jHiiil  III/  Hk:  ilntwi'r  or  iiiilnrscr. — 

2"^.  The  acceptor  of  adraft  imt  paid  at  maturity,  and  remainiii'j:  with 
till' liaiili  uhi(di  discounted  it,  iloes  noteeaseto  he  responsilile  to  the 
Imiik.  Hutu  ilh-iaiidiiiL'  the  state  of  account  hetween  the  drawer  and 
tlii'liiiiik.  l'a\  iiieiit  he  the  acce|)toi' oiiU'  can  discliai;:^i' the  hill.  Goud- 
L:/il  r.  The  KxcliaiijrelJanU,  M.  L.  U./;{  Q.  H.  4:50. 

211.  Iiidorser  paying  is  not  entitled  and  does  not  need  conventional 
pnlii'11'.^atiuii  au'ainst  prior  parlies.  l>ove  r.  Macdonald,  l(i  L.  C.  U. 
IVI.  ' 

!5(l.  Where  ft  note  is  payahlc  to  and  indorsed  hy  several  per-tmi', 
til*"  ]iiiyiiieiit  to  or  disi'hariie  hy  one  is  the  iiayment  to  or  discliai'ire  to 
all.  Hicik  of  .MichiL'aii  r.(jii:iv,"  I'.C.  1  Q.  U.  Vl'l.  .^^aviiiL.'  recour.-e  for 
cuMtiilmiiuii  anion.;  them.  Macdonald    c  Whitlii'ld,  S  Ap|).  ('as.    7o4. 

HI.  The  iiidorser  of  a  hill  writes  to  tlie  drawer  proniisin^i  to 
"ri'tire"  it,  and  accoidiii>:ly  takes  it  up  licfore  maturity.  The  hill 
is  iiutdiscliiiriicd.    El.-ain  c' Denny,    15  C.  li.  .S7. 

;i2.  The  aeceplor  of  a  hill,  ori<.'iiially  payahle  to  drawer's  order,  dis- 
liOiuns  It.  'J'lie  drawer  pays  the  holder  and  <:ets  the  hill.  He  may 
fillier  sue  the  aeceptor  himself,  or  he  may  strikeout  his  own  and 
llic   Mih-eipieiit  indorsements,  and     ai:ain    ne^'otiate   the    hill    awa\ 


aclc~on, 


4  15 


m^ 


'.H» 


Ciiknw  r.   i.awrence,  :!  .M.  S.  ',!')  ;    Iliiiihard  r.  J 
Elsw.irtli  r.  lirewer,  2S  Mass.  ;U5. 

B!i.  The  drawer  or  indor.ser  of  a  hill  who  pays  it  is  a  (piasi-suicty 
for  the  acceptor,  and  the  aiialoju'y  is  sntliciently  elo-eto  entitle  h'ln  to 
the  hi'iji'lit  of  any  securities  deposited  hy  the  acceptor  with  the  holer, 
liinl  rciiiincd  liv  "the  holder  at  the  lime  of  the  dishonor  of  the  hill. 
Duiaaii  I'.  N,  iV:  S.  Wales  Hank,  H.  L.,  (>  App.  Cas.  1.  See  ('.  ('.  of  L. 
C.,arls.  IL^jG,   1157:  First    National  Hank  r.  Ward,    71    N.  Y.    ,(i5; 


Re 

Cli.  C; 

WIti 


liervaise  r.  Lewis,  L.  11.,  7  C.    l\;{77;   (Jrav  v.  Setdiham,   L.  li.,7 


*earl  c    Deacon 


1  De  G.  tt  J.  4G1.     See  .section  53. 


u  anaccoiriiuoddlion  bill  is  paid. — 


.^4.  Indorsee  undertaking  with  })ayeo  to  pay  a  note  signed  by  maker? 
'or  the  accommodation  of  tiie  payee,  cannot  recover  from  the 
'linker.  althoiiL'li  no  party  to  the  agreement.  Peterd  v.  Waierbury, 
2^N.B.  U.  154.       ^     ^  ° 
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^  59. 


X).  Otii- of  llif  ilct'  ii'liiiii- ill    ajnint    mill  -cMTiil    imti'   -i.'iii'l  it 


ns 


r»nr»'ty  lnr  the  dtlicr  ;  tlic  |in?ii'i|ml  iiftoiw..  !  ,  .;  ,.,..,,,11.  ,,1  the 
|)liiiiilill'-  liiunl^  III  Hvll  iiii'l  piiv  the  iidI)',  Imi  he  ii|i|iImm1  ilu>  luite 
jti'iH'ct'il^  Id  tlic  |iiiviii('iit  lit' iiiiiiliicr  ilrlil  iliii'  III  liiiii  riiiiii  till' |iriiii.'i. 
pill.  Ili'lil,  tiiiil  llii-  \\u- 1111  ilifi'iiiM- 111  law,  ImiiIi  till  iiiakiT-  111' the 
Hole  ln'iii,' |)riiii'i|ijili.     Miirii-iiii  I'.  Kvlc,  Kti-i   T.  1^72.  N,    li.  Stuv 

;!(».  Hut  if  tilt"  iinliir-i'o  nf  a  liitl  ii('i't'|it<'<i  liv  tlic  .iil'i'inlaiii  fur  lln'  nc- 
coiiiiiiu'liitiiiii  iif  till'  payee,  iiikI  i'iii|iir>r<|  tn  Inin  liy  llie  latli'i'  al'icr 
liialiiriiv,  aflrrwar'l-*  rt'ceivi'^  piMperty  fiMin  llio  pavei'  I'nr  the  puijio^e 
of -iiii-t'yiii;itlii-'  I  111  I  aii'l  iilliiT',  mill  proinis'  •*  tlic  ilrffii'lunt  tiMlf-tniv 
tlic  liill.    Ilcjil,  lliat  llic  Jiiil;^!'  was  ri^lit  in  Icaviiij:  it  tn  llic  jury  I 


II  fav 


w 


ictlicr  llic  pliiiiitiir  nil  1  nut   rcinmiiccil  lii^^  claiiii  iiu'iiiiHt  tlic  ilifV 


diinl.     \Vai-ii.ii  p.  I'lirtcr,  ;i  Kerr.     Sec  '•cc.  til 

'M-  A  liili  is  iici'cptcil  fur  the  iiceiiiiiiiiinlalKiM  of  the  .Irawer.  The 
drawer  iieudtiiilcs  tlic  liill,  aii<l  tlieii  takes  it  up  at  iiiatiirily.  Suh^e- 
qiiciitlv  lie  rc-issiu>s  it.  'I'lie  ImMer  caiiiiut  sn,.  t|ic  areeptnr,  fur  the 
liill  Hili<.'liarL'e,l.    C.MiU  r.  I-i<ter,  :i2  I,.  .1 .  C.  1*.  127  ;  I  ii/arus  r.  f,  wic. 


:?  (I  u.  1:.!) ;  .Ic 


I'arr,   !:!  ('.   15.  '.HID;    i'arr  c    .Icwell,  Itl  (".   H. 


(lsl,7ii:t,  lv\.  Cli.  ;  .lone- r.  Uroii'lliurst,!!  ('.  15.  Ivij  aii'l  H!l;  lliilli 
r.  Deiiiii-toii,  (i  iO.xcli.  4«<:i.  !:•:!;  Strung  t).  Foster,  17  C.  i{.2J2i  Re 
Oriental  Haiil<,  li.  11,7  Cli.  102 


!?^.   .V  liaiik  liaviii''  ilisiioiiiiletl  t! 


Ill 


liir-c 


le  note  of  A.  aii'l   M.  as    niaki'ran 

laii 


er,  Willi  the  kn.iwlcil^e  thai  it  wa-'  fur  tlie  licruiniMi)  laiimi  uf  I) 


delivered  it  mi  tlic  dav  of  iiiatiiritv  to  D. 


10  wa-  their  solicitor,  fiirpric 


test,  I),  did  not  protest  or;;ive  notice  of  dislioiinr.liiit  delivered  it  tu  A., 
and  U,  iiddiiiiT  tliat  lie  liad  paid  it,  licld  that  ilcv  were  discharge  1  hy 
the  laclic-  of  the  liaiik.  Canadian  I5aiik  of  (\iiiiiiicn;c  t?.  (Jrceii,  L'.  C, 
4,')  y.  15.  SI. 

l^di/iiieiif  ill  TimolreiK'}/. — 

!5I).  HoMcr  recciviii'i  a  part  payment  from  tlic  insolvent  o«tiit(>  of 
the  iiidorscr  must  deduct  the  <aiiie  from  his  claim  upon  the  iiisuivi'iit 
estate  of  ilie  maker.  i5cssctt  r.  La  Baiipiedii  I'eiiple,  l.'i  L.  *-'.J. 
120  ;Tlic  Mank  of  15.  N.  A.  i\  Ihirvev,  :5  M.S.  I).  Ilii;  ///-.loint  Stoik 
Discount  Co.,  L.  11.,  10  Kq.  11;  /ic  .IucuIh,  !..  U.,  lOCh.  211;  see 
also  2  Hi'darridc,  pp.  •I.')2  to  45"). 

40.  Where  a  dchtor  has  maiean  ahan  lonmcnt  of  his  prop'Tty 
for  till'  heiipfit  of  Ills  creditors,  and  where  a  creditor  in  such  ca-e  huliU 
notes  as  collateral  security  on  which  amounts  have  li"cii  jiald  on 
account,  such  creditor  is  only  entitled  to  he  collocated  on  the  aiiioiini 
of  his  claim,  which  remains  after  havinu:  credited  llic  amoiiiits  rcccivid 


Tlr 


nioi 


Id- 


on  account  of  the  notes  so  licM  hv    him  as  collateral    security. 
beaudean  v.  Heniiin>r,  •5.'5  L.  C.  J.. '51). 

41.  .'\  hill  for  200/.,  drawn  aliroad,  is  ai^copted  for  the  aecoiii 
tion  of  llie  lirst  indorser.  Acceptor  and  indorscr  fail.  The  lioMiT 
gets  lOO/.from  the  acceptor  and  100/.  from  the  indorscr.  The  iii'lor- 
ser'.s  estate  jiavs  l.'i.y.  in  the  i»ouiid.  The  acceptor,  in  provin.' on  iIh' 
contract  of  indemnitv  airainst  the  indorser,  can  tret  "lO/.,  which  niiiki''* 


the  total  amount  paid  liy  the  indorser  on  the  hill  (!')()/.)  to  1 


at  the 


rate  of  l.').?.in  the  pound.  Ex  parte  lOuropcan  Mank,  L.  li,"  Cli.lOi 
42.  The  hoi  er  of  a  bill  for  Ii.M)/.  accejits  a  composition  of  UK',  i" 
the  jiou  d  fro  the  accejitor  under  Bankruptcy  Act  isii'J,  §§  l-''- 
12t).  The  drawer  and  imlorsers  are  only  dischanred  to  the  extent  01 
tlie  enm  received   by  the  holder,  for  the  acceptor  is  dischai'gea  by 
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(Im.v.     /.•-.. l.-.-nlH,  I..  11.,  1(1  ("li.  211  ;  I'ruvincial  ItimU  uf        §   59. 


opprninn  II 

Irilaii'l  r.  Dminc,  if.  L   U.,  2  <.i.    H.  U.  21  ;    Vjilc^ius   u.    liivtr   IMiilu 


Bun 


c.  I'.  I).  <; 


4,;.  Wlii'ii  till' iircc'ipliir  of  n  liill  Ipt'CuiiH's  l>iiiiUni|il,  any  |iu_vinriit 
inailf  I'V  tlu'  (Iniwt  r  iir  tiit  ii  .irscr  lo  the  linlilcr  mu.-t  bo  (UiliuiU'il 
fruiii  ili<  iiiiiMiiiit  t'i>r  wliirli  nil' ImMcr  is  cniiilfj,  lu  pnivf  iiL'iiinst 
ihf  iH'ii|ilni''- t'-liilc.  h'r /)iirte'l\iyUiv,2{'i  L.  .1.  Maiik,  .")><;  JJx  iiarte 
Ma.v.iMl"il,  I..  K.Jl  Li|.  5fS2. 

Likr  any  (itluT   di'bt  u  bill  may   1k'  (liscliiirirt'il   l)y  payiiiont,  puyiaont. 
couiiniit^atitm,  ii(»vuti(m,  release,  cout'usion  iukI  prescription. 

Siiliji ct  to  till' exceptions  contained  in  this  chapter,  payment 
iJisiliiULies  a  hill  like  any  other  ohliuation,  and  in  the  name  man- 
ner, if  payment  he  ma(h' at  maturity,  the  lull  amount  of  tlio 
bill  iiiii.-t  he  tei\dereil,  C.  C  art.  11(1.'!;  hut  if  made  thereafter, 
it  iiiii>t  alMi  cfiver  the  damafjeH  spccilieil  in  section  57.  No  pay. 
uiriit  ran  he  I'oreed  before  maturity,  except  at  least  in  the  l*ro- 
vini''' of  Quebec,  when  the  dehtor  i^  insolvent,  r«  devoiijUnre. 
Lov.ll  r.  Meikle,  2  L.  C.  E.  (J!» ;  IMacklnck  ('.  I'apin,  cited 
in  (iiniiiaid,  Letires  de  change,  170;  C.  C.  art.  lOKli.  Sec 
sectinii  ,')l. 

Ev(  ry  paynieiit  presupposes  a  debt,  and   what    has   been  paid 
by  ennr    may   be   recovered  back.   C.C.  aits.  10-^7,   1()4S  and 


pstiitP  of 

ill-olvcllt 

L.  ('..I. 

Ill  Slock 
;  soe 

U'  \v\\^ 

|iiiid  on 

aiiiiiiiiil 

riTi'ivcil 

1,1  V.    Til- 

:ioiiininil!i- 

,.     llolil.T 

111'  iinloi- 
111^  1)11  tin' 
ii'li  iiiiiki"' 

l,c:it  the 
(Ml.  101 

,f  lO.s'.  ill 

;»,  §§12.'. 

fXll'Ilt   of 

.I'lri'd  h' 


PuynitMit  must  be  made  at  the  place  indicated  in  the  bill  in 
spotie  or  in  legal  tender.  British  Sovereigns,  halt'  British 
SovL'ivjgns  and  certain  United  States  i'lagles,  are  lenal  tender. 
CiiiKulian  silver  is  also  legal  tender  to  the  amount  often  dollars. 
Doi 


iniiHii 


1  notes  are  also  legal  tender    in    every  jiart  of  (  anada, 
I'.xci  |il  ;it  the  olVn,-c>  at  which  they    arc   respectively    ri'ileemablc, 


du 


wluiv 


y  iiiii>l  l»  •  piiil  m  SI 


neru' 


Uev.  Stat..  CO.  :{•»,  :u. 


The  iiidieati'iii  of  a  liank  as  a  place  of  payin>'nt  by  one  of  its 
I'ustiiiiurs  is  a  sullieieiil  authority  to  the  bank  to  pay  the  bill, 
altlinu-h  not  lioiiiid  to  do  .so  in  the  ab.sence  of  special  agrecmmt. 
Kjiiirr  r.  i.auri.  (ISHI),  18  L.  J.  Q.  B.  2l.S;  Kobarts  y. 
Tuck,  r  (  1S.-)1  )  k;  Q.  \i.  579;  Vagliano  v.  The  Bank  of  hhig- 
kn.l.  (1SS9).  ');>  L.  .i .  Q.  B.  27. 

Payiii'iit  iiiiist  b  ■  mido  to  the  holder  at  or  after  maturity; 
and  if  made  bel'or  maliirity,  the  payer  should  sc  that  the  bill 
be  delivered  up.  He  may  wait  till  maturity  to  recover  from 
other  part  es  primarily  liable,  or  he  may  at  once  re-negotiato 
the  hill.    See  su[ira.  nn,  32,  37,  38,  and  section  37,  un.  2  and  3. 


20fi 


The  Bills  of  Exchaxoe  Act,  IS'JO. 


59. 


If  tlic  payuitMit  be  made  by  tlie  principal  (Icbtor,  llu;  liill  js 
entirely  iliscliarL^ed,  saving  his  recourse  for  contribution  apiiust 
any  other  co-debtor. 

If  the  bill  be  paid  by  an  indorser  or  other  parties  secondarily 
liable,  surh  indorser  and  all  sul)se(|uent  parties  are  discliar^oj. 
The  acct'])tor  and  maker  and  the  other  par(ies  remain  liali]  >. 

This  rule  does  not  apply  to  every  kind  of  diseliarge, — '-^r  in- 
stance, an  indorser  may  be  discharui'd  by  want  of  dutMiilintincy 
o''  by  proceedinii's  in  bankrufitcy,  where  the  law  provides  tor 
the  discharge  of  the  bankrupt,  or  by  tlu'  signing  of  a  d'cd  of 
composition  and  discharge  at  common  law.  Section  Gl,  nn.  14, 
15,  1(1  and  20.  All  the  other  parties  to  the  Kill  reujain  liable 
to  the  holder. 

If  a  bill  bo  paid  by  an  indorser,  he  is  entitled  lo  the  hcnffit 
of  all  s.'curities  deposited  with  tlu'  holder  l)y  the  accejitor  or 
any  other  party  prior  to  himself  See  liove  (•.  >[e|)()nald.  It! 
L.c;.  11.191;  Allen  I'.  Kembh",  P.  C,  :\^)ore  yU-  Such  is 
undoubtedly  the  law  in  Quebec,  and  it  appear-*  also  in  Englaiid 
See  supra  n  'iV.i  and  srction  ");}.  Article  Hot)  of  the  (';vil 
Code  says:  "  Siib'ogation  i  >.kes  place  by  the  sole  op  rutinii  of 
law  and  without  demand  (8).  in  favor  (d'  a  jtarty  who  ]»ays  a 
debt  for  which  he  is  held  with  (jtliers  or  for  others,  ami  Iki.s 
an  interest  in  paying  it-"  See  also  San!  ''•  Nicolet,  15  Louis. 
2-J:tl  ;   Wiggin  r.  Flower,  5  Robinson  -11 IG. 

If  a  bill  be  drawn  in  a  set,  tln'  accvj)tor  who  pays  it  must  sec 
that  tli(!  part  bearing  his  acceptance  be  delivered  up  to  liiin, 
otherwi.se  he  will  not  be  disehar:;vd  as  retJ:ards  a  holder  in  due 
course-     See  section  70,  p.  U. 

ro.\ll'!:NS.VT10N  OH   SKT-oXl". 

See  section  ilti,  nn.  H,  20,  sect.  .'!->,  ini.  I,  o,  1,  an  1  section  ')'^,  a;id 
notes. 

44.  Ill  Queliec,  tiie  indorser  has  tlie  ri;:lit  U)  set-oil'  anv  money  iue 
or  paid  l)V  tlie  in  Ider  to  tlie  maker  oCa  ii.iie  since  matMrilv.  (Jii  ln'C 
Bank  r.  Mols,..n,  I  i..  (!.  U.  llti ;  Hays  ,-.  David,  ;{  L.  C.  li.  IIJ. 

45.  In  <iueliee,  where  tliere  is  no  diicetioii  to  the  contrary. de|>>- its 
made  ii.  a  l)ank  ninst  he  cnnipnteil  to  the  earliest  ilelits  ,it'  liiedepo' 
8itor.  Ck'veland  r.  'fhe  Kxclianire  H.ink,  .'>1  L.  C.  J.  I'Jt!.  See  iiilia, 
n.  i") ). 

4().  The  maker  ofa  notecannot  setoll'a.'aiiist  ati  indorsee,  who  i-'  die 
holder  in  due  course,  anv  dehl  ilne  liv  tiie  pavee  or  indorser.  itej.  1  Idi 
Nov.,  1S1;{;S.  lo,  1,  l'J7.  Rej.  lOtli  Nov.,  IS2;),  S.  .'{(),  1,:U;  airel  "f 
the  ;{i'd  Se])icniber,  1700,  reported  in  5  Journal  des  Audiences,  p.  0'j2 
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47.  On  t!i('2')tli.Iiiiu',  iSSrf,  tlio  (U'fcnilaiitiux'.eptt'J  GV  acconnuinla- 
tioii 'liiil'l  t'lir  ,'<2iy.7'),  iU  thna- iMoritli.-.  Uii  llic  2  Itli  .Inly,  lS,>.s,  liie  . 
ililciKiii.ii  ijiiiciiiir-nl  i:.M.)(|s  from  (>.  tu  tlic  aiiunuit  of  :^'l[i).  Uii  the 
•jOih  .liiiy,  188!^,  G.  iiiiiilu  a  jmliciiil  aliimdumiieiit  fur  tlio  benclit  of 
lii^ ,  ivdiinrs.  On  llie  2Sth  Sept.,  If^^is,  tlffi'inliuit  paid  the  aci'um- 
iiKiiliiliiiii  (.Inifl. 

Ill  II  -uit  !iy  the  ciinitdr  to  (i.'s  cstati-  for  tlio  recovery  of  tlic  !?2I5, 
pncf  iif  H'ldds,  (lefi'iidaiil  p  caded  that  lie  was  entitled  to  coinpcii.-ate 
liiis -mil  with  the  amount  lie  had    jtaid  oti  llie   draft  for  G.'s  aceum- 

IIIOilllli"ll. 

Ih'ld:  1.  That  tlK'judK;iai  aliiuidonmeiit  dofii)iteiy  settles  the  rela- 
tive |i  i-iiiiiiis  of  the  insolvent  and  his  debtors  and  creditors; 

i.  TIkii  from  the  date  of  the  ahaiidonment,  all  the  nnseciii'ed  eicdi- 
t,ir- iii'iuire  tlif  iii^ht  to  he  paid  hy  ei^nlnhution  out  of  the  procetdsof 
tlKMlciiioiV  estate; 

3.  Tiiiit  eompensation  cannot  take  place  to  the  prejudice  of  rii:lit3 
aeiiiHii'l  liy  the  insolvent's  crcdiiors,  liy  rea-on  of  the  aliandoniiKiit, 
mill  thci'cliire  that  creditors  are  without  rijjjht  or  compensation  tor 
claim-  niaturinii  after  the  aiiandoiiment.  Jtiddell  c.  Goold,  ^M.  L.  U., 
5S.  ('.  170  ;  ("ass.  pjth  Fel.ruarv,  1^2;{,  cited  in  2  Bedarride,  "JJ.!,  414 
llfj.  iOiii.luly.  IS;12,  S.  V.;!2,  r,  42!). 

4-'.  riif  creditor  of  a  hank  in  insolvency,  who,  after  proeeei linos  in 
l',|Uiil;i!i"ii,  realizes  certain  ne^'otialile  securities  dejiositcd  with  him 
by  the  hank  as  security  for  certain  advances,  cannot  iiKct  the 
ai'tien  iif  the  liipiidators  for  the  excess  of  such  advances,  hy  the  plea 
that  ilif  1  link  was  indi'hted  to  him  tor  aiiothcr  anterior  ddii.  w  Inch 
ili^l  net  I'l'ini  part  of  theahove  advances.  K\clian>:e  iiaiik  of  Canada 
r.  Tlir  Ciiy  i\;  Di-trict  Savings  J^ank,    II  11,  L.  8. 

•I'.l.  Whci'e  (Irafts  and  notes  are  placed  with  a  hank  hy  a  debtor  of 
thclniiik,  not  as  collateral  seciuity,  hut  for  collection,  compen-ation 
diii'!^  not  take  place  until  tiie  tiaiiK  has  rciciviMl  the  amounts  collected 
liv  tlu'iiMiii  such  notes  and  in  the  present  case,  the  debtor  having 
Itrniiie  iu  olveiit  before  any  amount  was  received  on  such  notes, 
iMiii|icii-ation  did  not  take  jilace  liet\\i'<'n  tlii'  junoiint  collected  iiy  the 
l«iik  !i!i.l  the  debt  due  to  it.  Ivvthange  ihink  of  Canada  iV  ('aiia- 
(luiii  liaiik  (.f  ("ommerce,  M.  L.  K.,  2  Q.   B.  47(i,  10  1..  X.  lit). 

.')ll.  A  dividend  payable  under  a  dividend  sheet,  under  the  Fn-ol- 
vcnt  .\(  I  i.|  1^7,'),  t'annot  be  retained  by  the  assignee  of  the  .■>taie, 
liv  way  ( f -et-oll'or  I'onipcu-ation  auaiiist  a  didit  due  to  the  a-'Mgnce 
by  tie,' creditor  collocated,  as  indoisi'i' of  cei  ;  in  notes  given  in  pay- 
iiiiMit  i>l  a  -ale  of  the  stock-in-trade  of  the  insolvent  by  the  as^igiice  to 
aiKillici-  1  ally.     Walker  iV  Doiitre,  2.'!  I..  ('.  .1.  ;)17. 

.')1,  Tiie  defendant  was  entitled  to  plead  to  an  a(  tion  on  a  promis- 
s^ory  iiete.  that  the  plaintiti'  was  under  an  obligation  to  deliver  to  hiin 
!i  iiiite  lu;' a  larger  amount  in  payincnt  of  i;oods  sold  and  delivered, 
Int  lia.i  made  default,  and  to  a-k  that  the  note  sued  on  be  di'claieil 
I'liniH'ii-atid  by  so  mnch  of  what  was  due  bv  plaintill.  Quintal  r. 
Ai.biii.  M.  ]..  U.,  IS.  ('.  140  iV  ;it»7,  H  L.  N.  (1(1. 

')'L  A  defendant  sued  upon  note-  cannot  ojjpose  in  compensa;i(  n 
iiiilii[iiid:iied  damages.     Untario  liank  r.  Fo-ter    l.'J  11.  L.  48. 

5:!.  The  drawee  of  a  bill  of  e.xidiange  cannot  setoff  against  tiie 
ilraHcr  fiiiids  specially  u<'|u)silcil  and  appropriated  by  him  to  the  iiay- 
•   •'      '  •"      ^    ""    """     ^   "       '-    '  •■   '■•-       •    '        't 
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§  59. 


nil 
llaii 


lilt  of  ihe    bill.     C.  r".    1100,   s^  2  ;     Is    Laurent',  4(;:);    Aubrv    et 
111,  2:r.  ;  Itouen,   Gth   .laniiary,  ISPJ,  S.  41),  2,  707;  Kej.  Dth  July, 
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§  59.       If^l-''.   S.    10,1,   %l);  Cas8.    1st  Jniip,  LS58,  S.   58,1,   S()7,  ciled  m  4 
Alim/.tt  ^i);  Tniiiirun-  v.  Hunk  of  H.    N.  A.,  L     It.,  .0  P.  C.2I.     Se 

pcctiuii  ;■);{,   11.  C).     Hilt   lie   ciiii  cumpc'Msate  Jij;iiiiifst  tlic   liuliliT.    Soe 

iiott'M  iiiuk'r  M'cliuii  1!). 

5-1.  Upuii  ii  r,(Jt('  not  payalili'  to  onlcr,  but  assijrni'ii  \i\  a  m  taiiiil 
deed  at  a  time  wik  n  a  imicli  lar<z;er  siiin  tiuvn  the  uiiuiiiiit  ol'tlie  imte 
wns  lint'  aii(i  owiiiii  I'.v  tln'  payee   to  tlie   maker,  an  action   eani 


t<n 


ppol'lt 


tor  at  tlie  lime  ol  tiie  a-sii:nmeii 


t  botli 


ally  eoinpen>ateii.     (iilisoiie  i".  Lee,  I  ll.de  L.  .'547, 


ml 


elaiiii-*  Were  iiiiitu- 


con 


.')").  A  delit  need  not  he   aiisolntely  rlaire  tl  //(/«/(/«  to  he  set  u|i  in 
pi'iisation  a;:ainst  a  deht    eertain,  provided  it   lie  easily    pKivcil 


consi'(|ueiitly,  an  aeeoiint  tor  ^roods  sold  and  dehv creij  may  he  (ip|iii.(il 
to  a  delil  due  under  a  n-itaiial  in>triiment.  Hall  r.  Heamltt.  (i  L.  C. 
K.  7.")  ;    linss  r.  Hriinet,  5  li.  L.  '1'1\),  iJccarv  v.  Poinin  ville,  M.  L.  It  , 


;    llos 

6  s.  c.  ;i(i);. 


5(i.   Hilt  in  an  action  dii  a  promissory  note,  a  plea  settinj^    I'ortli  that 


at  the  time  the  note  heeame  due,  the  plainliirs  had  in  their  pus>c,-.-i(iii 
<;ooi|s  he|oiiLMn;i  to  the  defendant^  of  tlie  value  of  the  note,  and  ihit 
the  deht  was  therefore  compensated,  is  had,  and  the  value  (if^'H'il- 
cir  merehandise  cannot  he  pleadeil  in  oompi'iisatioii  to  a  demand  lira 


Mini  ol 


nioiiev.     llvan  r.  Hunt,  10    L.  C.  li.  474 


T 


u  an  at 


tioii  on  a  note,  one  of  the  endorsers  j)leaded  payimnt. 


[lie 


It  aiijieared    that  he    hsi''  furnished  the  plaintili'  with    <rrooent 
neeoiinl>  for  wliitdi  wert       ittd  m  the  pa-^s  hook  to  ha\e  heeii  ".-etilnl, 


liut  it 


Hi  not  appear    th...  any  money    pas.-eij 


Th 


aintiti' 


liilMlij! 


gi\  en  nnsali.-laetory  rt'plies,  w  hen  examined  as  to  ins  jiayineiits,  it  was 
held  that  the  price  of  the  j^oods    must     he   detlucted    from   the 


Mull'. 


L level's    r. 


Irmatinj'er,  2  L.  C.  Ii.  J.  l.")H. 


5S.  The  defendant  cannot  oiler  in  compensation  of  a  imte  !iis 
Hhaif  in  the  crtip  tifa  fiirm  woiktd  in  common  hy  piainliUfor  dc- 
I'endani,  and  iinaecountecl  tc^r  hy  hiintill'.  'J'liis  ileht  i.-  not  eiiually 
clear  and  li(|iiidated.     I'eriaiilt  r.  Ilerdman,  .">  R.   K.  2211. 


',».  r 


aintiHaiiswered  to  a  plea  of  comjiensjition  or  set-otl',  thai 


di'feiidiint  owid  liini  another  sum    (.if  money  exceedm^i;  the  aiiiuiiiil  of 
lii>  sei  oil',     .\iis\ver  held  had.     (iilhert  c  Lioiiais,  7  ii-  L. .'{.'{'.*. 

(ilt.  Compfiisation  must  he  oU'ei'cd  in  ;.'o(id  faith,  and  the  litdiler  ol'a 
note  wilt)  has  kept  tlu'  maker  all  the  time  in  ii:iioianrc  of  the  tacl  that 
lie  hold    >iich  iHite  cannot  afterward.-  run  an  account  witli  the  iniiktr, 


with  the  \  lew 


of  olleriii'j;  the  latter  s  iitite  as  a  set -oil. 


I'ai 


ile.-sil.-,  ii. 


2.'{5  ;  l»aiiiist  r.  (ieotirioii,  12  H.  Ii  401.  The  .-oumliie.ssof  thl^  declriiie 
is  doiihtfiil,  e-peciall  •  if  the  holder  is  a  htilder  for  value  and  malu'S 
no  I'epi'escnlation. 

(il.   As  to  what  coiist-tiites   a  settlement    between    bankers   wlnre 

iidv  r.  K.i;rers,   .^)  M.  .t  G.  iUll; 


tl 


lere  IS  a  cieariiiji-iiou.-'e 


-ee 


W 


arw 


here  there  is  no  clearinj^diouse,  Pollard  i\  Hunk  of  Enjrland,  L.  K., 
6  Q.  H.  tJ2r).     See  notes. 

(J2.  When  a  plea  of  comjiensation  was  set  up  in  answer  to  an  aetini 


on  a  cheipie,  ai 


th 


e  cluiius  oil  winch  coiiipeii>atioii   was  a^ 


ked 


due  hcf.pi'e  the  cheiiiie  wa-^  ^iven,  it  was  held  that  the  plea  wii? 


D 


orioii  r.  Dorioii,  5 


\vt  re 
had. 


N.  i:io 


6."{.  The  transfer  of  a  note  held  as  collateral   security  will  ojiorate 


as 


y 

X  I'ompensation   between  the  transferror  and  the  debtors.    Leja^^e 


f.  llamel,  I 'J  H.  L.m 
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It'll  in  4 

■I.      N'f 

■r.    fjee 

lln'  M'te 
iiiiHii  lie 

V    IlllltU- 

■t  u|i  in 
JiriiVfil  ; 
■  tijijiii-i'il 
I,  W  1-.  C. 
a.L.  U, 

"ortli  that 

)U^M■^-i|'ll 

iimi  tbu 

dt'  ;Ji  I'll" 
lUiiil  ii'i'  a 

pllVlMlUt. 

cni'-,  i!ie 

•SHll.il," 

itl'  liiiMii;! 
.■nif',  it  was 

the   iKilf. 


in 


ill'  !iis 

ll  t'of  ill'- 


iti 

ut  I'liiially 

tliiit  the 

IMOUIlt  C'l' 

(iliU'rnt'a 

tart  that 

\v  niiihir, 

.h'^>ii-i  »■ 
I-  (hiftiiiii' 

iliul   lllill<^'^ 

.t  (i.  :!^"! 
uiil,  1^.  ii'. 

)  iiii  action 
-Ucil  woe 
I  WHS  ba'h 

ill  oix'fiite 
8.    Lo^iiige 


Componsation  is  another  mode  of  extinction  of  obligations  on       §  59. 
a  bill.       When  two  persons  to  a    bill  are  mutually  debtor   and 
cnditor  of  each  other  for  a  certain  sum  of  money,  the    compen  Oomju-nsntion 
nation  takes  place  by  the  sol,;  operation  of  law,    a  nd  both    debts 
arooxtiii^'Uished  pro  taut'),  and  all  parties  subse(juently  liabh-  on 
the  bill  are  discharged,  but  the  two  debts  must  be    eqaully  licjui- 
(latd  and    demandable.      (J.    C.    Arts.     1187,    1188.      Allen  w. 
Kc    ble,  P.  C,  ()    Moore,    314.     At  or  after   maturity,  if  the 
maker   of  a   n  ite    he    the   creditor   of  the   owner    for    a    like 
aiu  unit,    tlie  two    lebts  are    ficto    ipso    compensat/d,    and    the 
iua\  r  ai»d    n  lorsers  are  all  discharged.     But  the  maker  can  lot 
S't  up   ill   couipen-iation  wiiat    the    holder  owes    tlie    indorser. 
Likcwis,  a  joint  and   s 'Via'al   maker,    wiiat    tht^    holder   owes 
to    11  is   co-iuuker,    except  for    the    share  of  the   latter  in    the 
join     and    several    debt.        C    ('.art.    1191,      When    tie  two 
(libts  are   payable     at    ditlVrent     places,    compensation  cannot 
b.'  s  t   u|)    without    allowing   for    the  expens  s  of   remittance. 
('.   !    ir.).i.     Til-!  above  provisions  are  b  rn (Wed   from tiie  (.'ivil 
CikK,  and  iipply  to  the  Provinci;  of  Quebec  only. 

.11  the  otiijr  provinces  of  the  Dominion  a  lefenda  t  sued 
for  a  li(jniilatcd  money  demand  is  permitt  d,  but  not  obligi;d 
byl.w,  to  set  oif  against  tlie  sum  wuicli  the  plaintiff  ciaiius, 
any  fujuiilated  money  demand  f  om  t!ie  iJaintiff  to  the  de- 
ten  laiit.  Sotujtimes,  in  Quiiboc,  when  compensation  by  th  sole 
o|i  rat  on  of  law  is  prevented,  comp  nsation  may  likewi.se  be 
(Icuitiidi'd  by  exct-ption  or  pie, .ding      C.  (!  art.  1194. 

In  all  the  provinces,  the  ilefeudant's  set-otf  i"<.y  be  of  a  less 
auioiiiitthan  the  plaintiff's  claim. 

Ill  Ontario,  and  the  other  provinc  !S  governed  by  the  Eiulish 
law,  iiisti  ad  of  pleading  a  set-off,  the  defendant  may,  if  he  likes, 
bri  :i  a  cross  action,  or  he  may  do  b  itii ;  but  if  he  be  succ  .^sful 
on  bis  pleas  of  set  off,  the  judgment  in  the  cro.vs  actinii  will  be 
proportionately  reduced.  In  Quebec,  no  cro.ss  action  can  be 
brou.bt,  except  for  the  excess,  because  coiiipi-n.sation  takes  place 
by  luiTe  operation  of  law  outside  of  ihe  consent  of  partits. 

In  Ontario,  a  bill  to  hs  set  off  must  be  due  and  unpaid  in  the 
dof  ndant's  hands  when  the  action  is  commenced,  and  must 
remain  in  his  hands  at  the  trial.  The  debt-*  must  be  mutual, 
that  is,  they  must  be  due  to  the  defendant,  or  defendants  alone, 
from  the  plaintiff  or  plaintiffs  alone. 
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.^    55.  THE     CLEARlNQ-rioUSE. 

In  tlio  year  1889,  the  incouvoiiionce  of  dtiily  sondin^  out  tor 
sottlcinonts  with  other  banks  lod  a  nuiub.'r  of  the  chartered  banks 
of  Montn-al  to  orj^anise  an  exohange  aiaon^  themselves,  on  a 
soiuowliatsiiuihir  plan  to  that  ah'eady  pructiscid  in  New  York, 
London,  and  other  larm?  cities  of  the  world.  This  exehuiiuo, 
which  is  commonly  called  CU'.drliKj- /louse,  is  an  ancient  institu- 
tion in  bankinii  business.  It  was  establisiied  in  London  in  1775, 
and  was  then  already  in  existonce  in  Edinburgh.  Mas-e,  Dr. 
Com.,  vol.  4,  p.  183,  asserts  that  about  the  twelfth  century  tlw 
bank  of  Venice  had  organiziid  one  to  adjust  thi  claims  of  mer- 
ciiants,  brokers  and  bankers  dealing  at  the  celebrated  fairs  held  iu 
the  le  iding    commercial  cities  of  Kurope 

Until  reciMitly,  the  Clearing-House  system  seems  to  have  been 
contiiu'd  to  Engli>h  speaking  tiiiaiu-ial  centres.  Establisiied  iu 
New  Yoik  iu  1853,  it  has  since  been  introduced  into  the 
leading  ei.ies  of  the  American  Union.  It  is  only  within  the 
last  lew  years,  however,  that  it  has  been  adopted  in  France, 
Germany,  Austria,  Italy,  and    he  continent  generally. 

The  magnitude  of  the  operations  of  elearimr-houses,  and  tluir 
practical  importance,  may  be  imagined  from  the  following  otlieiul 
returns : 

Mi)iitrctil  Clear inij-1  louse-        Clcaring-J.     IJalaiiecs. 

Week  ending  Nov.  'VM\\  1H90..  $12.(i'):!,27H!  $l,j.W,4(i,8 

Last  \veek..l s.T'.iD.dlt     l,2;{r),.sl() 

Cor.  week  last  year ll,.'i;{;j,;>20     l,G:i-4,0iJl 


(clearings 
£  177,38«;,000 
£  6,0(}5,0.-)2,l'tJO 


London  Clearing  Hoase,  \yc<i^  eudiug  1st 

October,  1890  : 
Aggregate  of  4G  weeks  : 
New  York  Clearing- /louse  for   the  year 

ending  31st  December,  18S7  : 
Paris  Cledring-IJouse,  for  the  year  ending 

1st  January,  188G  : 
Vienna    Clearitig-Housr,    for    the    year 

ending  January  l.»t,  18St3  : 

Hamburg  Clearing- 1/ouse,    ii>r   the  year 

ending  January  Ist,  188G  : 

The  mo<le  of  operation  is  as  follows:   The   bills    payable  on 

demand,  che({ues  aud  bank  notes  which  each  bank  holds    ii  the 


$33,474,750,258 

$708,747,832 

S1,771,I38,171 

$1,249,070,106 
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other  dcarint?  banks,  are  sorted  in  separate  parcels,  and  at  a  §  60. 
utTtain  hour,  (in  Montreal,  at  10  A.  M.,)  are  taken  by  a  clerk, 
accomiianicd  by  a  mesaen<^er,  to  the  clearing-house.  In  the  pre- 
sence of  an  inspector  appointed  by  the  banks,  lu;  delivers  to  each 
of  the  other  clerks  the  obligations  he  has  against  his  bank,  and 
receives  from  him  the  obligations  due  from  his  own.  After  these 
obligations  are  interchanged,  each  clerk  returns  to  his  office  for 
verification.  At  noon  all  parties  return  to  the  clearing-house,  to 
declare  their  objections  and  close  matters  by  either  receiving 
nv  paying  in  Dominion  notes  whatever  balanei;  may  be  strucic 
lor  or  against.  The  object  of  a  clearing-house  is  evidently  to 
save  time  and  facilitate  presentment  and  settlement  of  bank  notes, 
clie(pus  and  bills  on  demand  held  by  banks.  It  has  repeatedly 
been  held  in  Kngland  that  presentment  through  the  clearing- 
liouse  is  a  valid  presentment  at  a  bank.      Chalmers,    134. 

But  wliat  is  the  legal  eftect  of  these  exchanges?  Evidently 
to  operate  compensations  or  sets-ofF,  and  the  Frencli  writers  call 
tlie  clearing-house  '•  chambre  de  com[)ensation."  4  Alauzet,  474  ; 
i  Masse,  1S3;  Boistel,  S'.U.  If  no  exception  be  taken  at  the  clo- 
sing hour,  the  settlement  seems  in  a  1  re-pects  to  be  as  valid  and 
tiual  as  if  made  in  money,  exc-pt  only  in  the  case  of  fraud  or 
bail  faith.  S^'e  notes  under  section  55.  MeLood  on  Banking, 
p.  107.     See  section  59,  n.  8. 

But  what  would  be  the  cons'qui'uce  of  th  default  of  the 
banker  to  attend  at  the  closing  hour  ?  Would  this  amount  to  an 
imiilird  promi-e  to  exchange  or  pay?  The  decisions  on  the 
up'ralions  of  the  clearing-hous  are  few,  i'nr  the  simple  reason 
that  they  are  conducted  in  an  intelligent  and  strict  manner,  and 
that,  when  a  difficulty  arises,  it  is  promptly  settled  among  the 
bankers  th  'mselviis  ;  but  this  conclusion  may  be  drawn  from  the 
ease  of  Warwick  r.  Rogers,  5  M.  iSc  G.  370,  that  no  such  pro- 
mise to  t'xchange  or  pay  can  be  implied,  and  that  the  banker  in 
Hot  returning  the  bill  is  only  liable  in  damages  for  his  breach  of 
'iu-y.     See   also    Pollard  c  Bank  of  England,  L.   R.,  H  Q.  B. 

<>0.  Wliori  the  acceptor  of  a  bill  is  or  becomes  Acneptortho 
tlio  hulder  of  it  at  or  after  it3  maturity,  in  his  own  h.Vit^.'^ 
light,  the  bill  is  discharged. 


i<  ! 
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^    61.  CONFUSION. 

In  his  own  right. — 

Thcrofore,  if  tin-  iiiiiUtT  Ik'coimp  tlif  IioMiT  ?s  quality.,  I'.g.,  as  execu- 
toi'. if  till'  liuldi'i',  till'  bill  is  md  ili-i;liiii';;i'ii,  fotitnirv  to  tin*  n\U' of 
tlu'  Imij^HhIi  cuiniiiDii  liiw.  Froukli'V  c.  Fox,*.*  H.  ife  iUV  \M)  \  liowc  y. 
I'ckt'tt,  K;  C.  |{.  r)0(t;  Stron-^  c.  Hird,  L.  li.,  18  I::(i.  WVo  ;  Jeiikiii>^  e. 
MucktMizie,  U.  U.,  Gy.  H.  514. 

In  Quebec,  when  the  qualities  of  creditor  and  dcbtoi'  are 
unit''d  in  tlie  same  person,  there  arises  a  contusion,  whieh  extin- 
guishes tlie  oblii>;atioM.  C.  C.  art.  111)8.  The  conl'usion  avails 
tlie  sureties.  Art.  1199.  Thiiretbre,  when  the  miker  of  a  note 
or  the  acceptor  of  a  bill  becomes  the  holder  of  it  at  or  after  its 
niaturi'v,  the  bill  is  discharijred  and  the  indorsers  are  released. 

Under  the  French  C'»de,  it  has  been  held  that  contusion  takes 
pi  ice  even  when  the  acceptor  become^  the  holder  bii'ore  maturity 
of  the  bill.  Cass,  nth    IX-c,    18:{2,  S.  V.  35,    1,  14U,   Ruuea, 
7th  December,  I84t),  J.  P.  47,  1,  285  ;  4  Alauzet,  n.    Ki.')!'. 

But  this  decisi(»n,  if  ever  sound,  caimot  be  followed  under  sec- 
tion 15((  of  the  Act,  which  refers  only  to  the  acceptor  becoiuing 
the  holder  of  a  bill  "at  or  after  maturity."  If  this  happen.s 
before  maturity,  the  bill  maybe  again  nej^otiated.   Ante,  p.  111). 

ttl.  When  the  hukler  of  a  hill  at  or  after  its 
maturity  ahsoliitely  and  unconditional ly  reiioiui- 
ces  his  rights  against  the  acceptor,  the  bill  is  dis- 
charged ;  the  renunciation  must  be  in  writing, 
unless  the  bill  is  delivered  up  to  the  acce[)t()r  ;*" 
Thesamo.  (2)   Tlic  liabilities  of  any  party   to  a  bill  ni;iy 

in  like  manner  be  renounced  by  the  holder  l)ef()re, 
at,  or  after  its  maturity  ;  but  nothing  m  this  sec- 
tion shall  affect  the  rights  of  a  holder  iu  due 
course  without  notice  of  renunciation. 

NOVATION   AND    RELKA3E. 

See  note. 

1.  The  maker  of  a  note  is  not  dischari:;ed  in  conserinpncp  of  the 
diseharjj;e  ('ranted  to  the  payee  by  the  holder,  who  knew  tliRt  the 
maker  hud  sii^ned  for  the  aeeotnun  lutioii  of  tlie  pavee.  Siicetr, 
Qiiiiiton,  N.  B.,'  2  P.  aii.l  II.  M^l  ;  Siftun  i'.  Anderson,  iJ.  C,  5  Q.  B. 
;H()f)  ;  IJuiHiue  Nationalc  v.  Betournay,  18  II.  L.  175. 

(1)  He  Estate  Ives,  7  R.  &  G.  108,  7  C.  L,  T.  146. 


Express 
waiver. 
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■iting, 


2.  Where  the  arrest  and  disohanjje  of  tlie  acceptor  nperates,  «<o  faras 
he  iH   cdiici'riR'd,  as  a  di-'cliarj^e  uf  iheilelit,  the  drmver  in  a'.so  din-  • 
charjjed,  iiiile><^  the  acceptance  wa-*  for  liiHaccointno  latmii.    Haiuiltou 

V.  Ntwcoini),  u.  c,  11  c.  IV  y;{,  u.  c,  12  c.  v.  ;jh. 

3.  The  indorsee  of  a  note  indoiHed  for  the  accommodation  of  tlie 
maker,  liavinj;;  obtained  judj/ment  aj^ain><t  tht-  maker  and  nidorser, 
relfii-ed  I  lie  maker,  reservini;  all  hiH  rij;hts  airainst  the  indorser. 
Ileld,  thai  lie  was  entitled  to  (lo  so.     Bell  v.  Manning,  11  Chy.  14'2. 

4.  A  payment  hy  clieqiie  or  hills  o{)erates  no  novation,  and  the  old 
(ieht  i^  not  discharjied,  if  it  lie  dislionored.  Corp.  des  Chate<  de 
Kin^'-ev  V,  Qnesnel,  19  U.  L.  470  ;  liobitaille  v.  Denechaud,  5  Q.  L. 
U.  2;{H." 

•la.  ("ompo-il ion  notes  not  paiiJ  at  maturity  operate  no  novation 
ami  the  ol<l  <iel)l  is  nut  di-charired.  McDonald  r.  Seath,  M  '  C  J. 
HI  ;  Chisholm  i\  Semple,  (Jill,  .1.  S.  C.  Montreal  No.  1754,  17th  Nov. 
is'JO.    Hut  see  Vincent  v.  Koy,  .M.  L.  R.  5  S.  C.  4i)l. 

■5.  A  note  i^iven  as  collateral  security  for  the  price  of  land,  and  no 
paid,  upcrati'S  no  novation,  alt hou;:;h  prescribed.     Mitciiell  o.  Holland, 
('a  S.  C.,  12  li.  N.  MH;  Cas-.  2nd  Kebry.,  1H1!»,  cited  in  2  Bedarride, 
oOS;  Gilbert  snr  Sirev,  art.   127;{,  nn.  7  to  13.     Id.  Supi)l.  art.  127H, 
n.  S.     Bnt  see  Cas.  15th  May,  1><M,  J.  P.  :51),  2,  257. 

(!.  A  mere  statement  by  the  holder  of  a  note,  that  be  would  accept' 
an  order  for  the  amount  thereof,  will  not  amount  to  a  satisfaction  o^ 
tlie  note  where  there  is  no  acceptaii'  "  in  writini^,  and  the  note  is  no' 
given  \ip,  and  the  order  is  obtained  a^jain  some  months  after  by  the 
person  pre-entin;;  it.     Williams  <).  M^-'i-';,  (J.  C,  20  Q.  B.  2;}0. 

tia  The  mere  acceptance  of  a  iiii  run  antecedent  debt  operates 
no  novation  of  the  latter.    Landr^       Beauchamp,  13  L.  N.  1G9. 

Rkxkwai.s. 
See  notes. 

7.  UefiMidant  accepted  plaintitT's  draft  at  six  nmntlia,  tlie  latter  atrree- 
inj^to  renew,  if  circumstances  should  prevent  defendant  from  meeting 
it  at  maturity.  Application  for  renewal  was  made  shortly  after 
maturity.  Held,  tliat  defendant  wa<  not  bound  to  apply  for  renewal 
duriiii^  the  curr-'  -  of  the  bill,  but  that  it  was  sullicient  if  he  did  so 
witliiii  a  rea-'oiii!'  time  after  it  becamediie.  Miiillard  i\  I'a;:e,  L.  li., 
5  Kx.  ."12.  See  <o  limes  r.  Muiiro,  1  Kxch.  47.'!.  As  to  construction 
of  agreeinenls  to  renew,  .see  Torrance  v-  Bank  B.  N.  A,,  L.  li.,  5  App. 
Cuv  N(). 

8.  When  ihe  holder  retains  tlie  orif^imil  bill,  a  renewal  operates  no 
di^cliarire.  Lewis  v.  Lystcr,  2  C.  .M.  &,  li.  704  ;  Lumley  v.  .Mus^rave, 
4  Mini:.  N.  C.  15;  K.x  parte  BaiH'lav,  7  Ves.  jr.  51t7  ;  \orris  r.  Avlelt, 
2  Ciiiiu).  :V2!>;  Ken.lrick  v.  L(una.x,"2  Cr.  &  J.  405;  Fcnton  r.  Black- 
wuud.  L.  li,  5  B.  C.  107;  Tayh.r  v.  Williimis,  L.  li.,  12'),  1^4. 

9.  The  acceptance  of  a  renewal  note  does  not  operate  novation  and 
discharjre,  unless  there  isiui  express  intention  to  that  etfect.  lie  Estate 
hv<,  7  li.  ii  (}.,7  (\  L.  T.  14t;;  Noad  l'.  Boucharl,  10  I..  (].  li.  4  7(5; 
lAiiian  V.  Chamard.  1  L.  C.  .1.  2H5  ;  Ktaly  i-.  Dolwoii,  Q.  11.,  S  C.  1>. 


§  61. 


V 


rice  V. 


Wvl. 


tii)l.     See   also 

Led -an  I,  10    P.  li.    IS2  ;  Cass 


0.    li.,   11    C     P.    i).  122;  Wilev  i\ 
UUh    June,   IHIC,   S.  V.    4(1,   1,  440; 


Limojres,  lilst  January,  1857,  S.  V.58,  2,  90  ;  liouen,  14th  Nov.,  1870, 
8.  77,2,233. 

10.  This  intentioD  is  presumed  from  the  .surrender  of  the  original 


n 
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note.     Rrpw.ator  r.  riiapiimn,  19  li.  C.  J.  301.     Sco  uIsd  Cuvillicr  r. 
-Fni-er,  U    C,  5  y.  15.  l;.2. 

11.  Hcnpwiiifr  with  the  iiKidrHcrs  ilncs  not  iliscliarp-  tlic  liniwcr, 
ncfcplor  or  iniikcr.  Wnodlmrv  r.  (lurtli,  It  L.  ('.  |{.  HIS  ;  Lvmi,  21.'*i 
Fi-I.niiirv,  1^40  ;  J.  P.  40,  2,  (i2(i  ;  Duiiiii,  Jiid  .Mav,  lS4S  •  S.V.  4s,  2, 

12.  A.  j^avc  ]{.  mid  C.  n  note  si^'iicd  \>\  liiin-clf,  wliicii  llicv  <li<ei>iiiil 
t'd.     Wlu'ii  it  mutiirt'd   H.  and   ('.  delivered  to  tlie  Inilder.  "l 


IV   wav  of 


renewal,  a  note  |)m|Kirtiiijr  to  lie  made  liv  ,\.,  Iil<e  the  ntlii'i  niite,ant| 
wliicli  siieli  lioldei'  on  that  faith  aeet'iited,  and  dehvered  np  the  old 
note.  It  liein;: afterwards  aiieL'ed  thr*  tlie  renewal  wa-  not  >i!.'nei|  liy  A., 
lint  by  another  person  of  the  >an  .  i  .une,  unUnown  in  die  hoMei',  iiiid 
resident  in  a  foreign  country,  Held,  that  A.  eonld  imi  take  advan- 
la;.'Cof  this  fraud  ;  that  his  lialiiiily  in  respei't  ff  tiie  note  still  existed 
in  ('(piity;  and  tiiat  the  holder  ('oidd  sne  witiiin  -i\  years  frnni  iho 
diM'oveiv  of  the  fraud.     Irwin  r.  Free?niiii,    I.'i   Cliv.  4li.").     .Sec  I'ank 


(if  Montreal  v    Siiv( 


r.  ('.,1S   Q.  H.   .|! 


)ll  ;    I 


)lo\\  II   V 


"orildii. 


r.  C,  I(!  Q.  K.  :{42,  .'J22  ;  Cumphell  r.  IJelf.nir,  HI  ("liv.  1  OS,  p  .VU  ; 
Metropolitan  Hank  v.  Snnre.  U.  C.,IO  0.  V.  24,  .•..V2  ;  (•"ainphell  r.  Mc- 
Kmnon,  U.  C,  IH  Q.  B.  G12,  483.    See  al.«u  McDonald    v.  Eventt,3 


lerr 


fxil). 


!.'{.  The  defendants  made  n  note  for  $200,  to  one  M.,  to  assist  h 


nil  III 


iseoniitci 


retiriiiL'  paper  in  which  defeiidaiils  were  interested.  M.  d 
his  own  note  for  S*20(i  with  the  plaintill's,  dcpositiii;:  uith  them  the 
defendant's  note  as  eollateral,  Uh(  n  M.'-iiote  fell  due,  the  defen- 
dant's note  lieinji  theti  overdue,  he  paid  !?2.")  and  ;.'ave  a  renewal  for 
flT.'),  leaving:  (h'feiidants'  note  with  the  plaintitl".  I'er  WiUon,  ('.  ,1. 
—  Del'eiii limit's  note  was  not  an  aeeoniniodation  note  ;  hut  assmnin.j-  it  to 
he  so:  Held,  that  the  jiroper  infeivnee  from  the  eviilciice  wa-  that  it 
Wiis  transferred  to  the  plaintills  as  seeiirity  for  the  ii(  hi  represtnted 
hy  M.'s  note,  and  not  for  that  note  specially  ;  and  that  theilefcn  lants 
remained  liable.  The  Canadian  Hank  of  Commerce  r.  Woodward  el  al,, 
8  A.  K.  347. 

Giving  time. 

See  note.«. 

14.  Delav  {jranted  to  tlie  maker  or  indoi'ser,  without  the  cunscnl 
express  orlmplied  nf sub<eipient  parties,  dischar;:es  the  latter,  i^d  lell 
V.  Eaton,  2  Kerr,  217  ;  Tlinr^'ar  i\  Travis,  N.  li.,  2  .V.  S72  ;  Arthur  c. 
liicr,  II.  C,  S  C.  1*.  ISO;  Commercial  Hank  i\  Jolin-toii,  2  ().  S.  12(i; 
Farrell  c.  Osjmwa  Mf;:.  Co.,  I'.C..  !)  C  1'.  2;!!t ;  (Jrant  r.  Win-tanlev, 
V.  C,  21  C.  H.  2r)7;  Ryan  r.  McKerrall,  If)  O.  I{.  4(;(l  :  Meirhaiits 
Bankr.  Ridiinson,S  I*  U.  117;  Dcvanev  r.  Hrownlee.S  A.  K.  .'iri;'),  as 
distinj;nisheii  in  Healv  v.  Dohson.  U.  R.,'S  C.  P.  (lOI  ;  Slieplcv  r.  Iliinl. 
3  A.  U.  r)4!)  i  The  Citv  Hank  r.  Hunter,  2  R.  de  L.  171  ;  .St".  Aiihiii  r. 
Foi'tin,  ;{  U.  de  L.  2y;{;   Desrosiers  r.  Cueriii,  21  !..  C.  J.  '.K;  ;   {{an.pie 


Ville  .Marie  r.   Mallette,  W.i   L.  C.   J.   S;  Citize 


Hank 


1)1 


An.  12;  C 


IKpie 


art 


lake  r.  Wvatt,  Steven's    l)i;rcst    112,  n.    (;|;   Latham  «• 


Chartered  Hank  of  India,  L.  11.,  17  K.].  2l»r)  ;  Cass.  Kith  June,  ls4t;; 
S.  V.4('),  1,440  iLarombiere,  art.  12T.\.  Massne  v.  Crobiissa,  7  L.C.  J. 
211,  overruled,  hut  '.'evived  by  section  Gl  of  the  Act.     See  notes. 

15.  The  af^reement  to  <:ivo  time  must  be  precise  and  binding 
and  not  a  mere  indnljience.  Thompson  r.  Mac(h)nalil,  U.  C,  17  Q.  B. 
304  ;  f^te  also  McLemore  r.  Powell,  12  Wheaton,  551. 

16.  If  the  delay  or  extension  of  time  be  granted  witli  reservation  of 
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all  ri'j;lit«  fiL'iuiist  the  inil(>rsor?J,    llio  lattiT  fire  still  liahlo.     CiitKulian        §   Q\, 

Bank  of  Coiiiiiicroc',  11  0.  R.  207  ;  Hank  of  V.  V,.  p.  Jimliiu',  IJ.  C, 

y  V.  V.  :?;i2  ;  Uwcii  V.    llmimii,  4  II.  li.   Ciis.  !l!)7  ;  Miiir  n.  ('niwfunl, 
L.  R.,-''Sc.  Ap.  ■I')(i,  II.  L.  ;  Cass.  Ifilli   June,  ISKI,  S.  V.  -Ki,  1,  440. 

17.  Wlu'i'c  till'  hoMer  iciiow,  at  the  liiiu'  lie  takes  tlic  bill,  that  a 
party  primarily  liable  i.'^  only  fur  tlie  accommoiiatiou  or  as  surety  tor 
(illicV  parties,  ami  lie  ;;ives  time  to  the  latter,  the  surety  is  discliarired ; 
olhcrwisp  if  he  luisaiHiuireil  tiiat  knn\vie>li;e  after  takiiii;  the  hill.  Hank 
uf  IJ.  C.  y.  Tiionias,  II.  C,  11  U.  V.  SIT);  Hank  uf  U.  C.  r.  Ocker- 
inan,  U.  C,  15  C.  P.  30.1. 

18.  One  of  the  joint  makers  of  a  note  cannot  setup  as  a  defence 
that  lie  sijfiK'd  it  only  as  surety  for  the  other  niiikcr,  to  the  plainlitrH 
kiiiAvledm',  and  that  the  plain! ill'  s^ave  time  to  the  latter  witlmul  his 
euinent  or  knowledge.      David-^on  v.  Hartlett,  U.  C,  1  Q.  B.  50. 

I'J.  Unless  there  is  an  agreement  with  the  lioMer  that  he  will  treat 
that  maker  as  surety  for  the  other.  Hill  c.  (rih-ion,  IJ.  ("!.,  7  C  P. 
o:U.  See  also  Morrisoiw.  Kvle,  Ka-t  T.  H72  ;  N,  H.  Siev.  \).r- 
Astootlier  illustrations  of  discharge  of  surely  hv  dealings  i)eft)re  the 
lia'^sing  of  the  Act  with  the  principal,  v.  ff.,  by  renewal  or  giving 
time,  see  Chalmers,  20(5. 

SlUXlXO  A  DKKD  OF  COMI'OSITION. 

See  notes. 

20.  In  lorser  not  dischar.'ed  by  deed  of  composition  and  discliarje 
eraiiled  in  insolvency  liy  the  holder,  the  amieptor  or  drawer  or  a  |)re- 

viuus  in  lorser,  if  he  has  reserved  his  remedy  ai^ainst  them.     W 1  n. 

Hn'tt,  U.  C,  y  Chy.  4.V2  ;  Commercial  Bank  r.  Wilson,  II.  C,  U  C.  P. 
oSl ;  Poitiers,  24tli  August,  l8i;{;  Cass.  Utli  February,  1817  ;  1  Hedar- 
riile,  li.'iO.     See  notes. 

21.  FiVen  if  no  reservation  be  made.  Cas^.  11th  Februarv,  1817,2 
Redarride,  452  to  455;  (lilbert  sur  Sirey,  C.  C,  art.  127;{,  n.  12; 
Paris,  22nd  May,  1GH2,  cited  in  12  Duranton,  47G.     iSee  notes. 

2b^  The  creditor  compounding  with  his  debtor  tnust  reserve  his 
n"ilateral  securities,  otherwise  he  cannot  retain  tbeni  beyond  the 
aniount  of  the  composition,  Ileiiey  v.  Primeau,  18  11.  L.  271. 

'l\h.  Compounding  with  the  iinior->er  does  not  discharge  the  maker, 
ha  Hunque  Natioiiale  o.  Betournay,  18  R.  L.  175. 

Several  of  the  above  decisions,  especially  under  n.  14,  niu.st  be  Xov,ifi<.n  and 
acpeptcd  with  caution.  r.Kasj. 

The  principle  laid  down  in  .section  61  is  that  wlicn  the  holder 
of  a  hill,  at  or  after  maturity,  renounces  his  rii:lits  a'jainst  any 
|mrty,  his  renunciation  mu^t  be  iibsolute  and  unconditional. 
Otherwise,  it  will  not  operate  as'a  di.schargo.  Chalmers,  p.  199, 
say.s  that  this  section  alters  the  English  law,  and  brings  it  in 
acoordunce  with  Scotch  law.  The  special  rule,  he  adds,  seems 
to  have  been  con.sciously  imported  into  the  law  merchant  from 
French  law.  It  seems  to  go  even  beyond  the  French  law.  Sec- 
tmn  01  requires  the  renunciation  to  be  in  writinir,  unless  the  bill 
be  delivered  up.     The  French  Code  as  well  as  the  Quebec  Code 
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fiayp  "tliat  novation  is  not  to  be  presumed,  and  tliat  tlie  int'-n 
tion  to  «ffoct  it  niii>«t  be  evidint."  C.  C.  art.  llTl .  But  this 
intention  may  renult  as  w«'ll  I'rom  writing's  as  I'mm  facts  and  cir- 
cumstiinocs  \Uy  14tli  Mareb,  IH'M,  S.  V.  lU,  1,  257  ;  Id.  iHh 
July,  IS.'U,  S.  V.  34,  1,  805;  Houen,  lOib  June,  18;{5,  S.  V. 
35,  2,  ;{U1 ;  CaH.H.  3lst  May,  1854,  S  V.  55,  1,  44  ;  CVss.  iTth 
December,  18t)2,  S.  V.  G3,  1,  247;  Zacbaric,  vol.  2,  n.  .{2,^; 
Gilbert  siir  Sirey,  C.  C.  art.  127:i,  n.  41  ;  Luictot  v.  Oundluck, 
decided  by  Mr.  Justice  Ta.schert  au  in  18^0,  ju^<t  ar<;ued  in  appeal, 
In  appeal,  tbis  principle  was  admitted  l)y  botb  parties. 

Under  section  01,  tlie  writinj;  is  required,  unless  the  bill  be 
giv(!n  up  ;  but  even  in  the  latter  case,  especially  wben  the  bokltr 
has  hIiowm  that  the  surrender  of  the  bill  was  ncit  intended,  ilie 
defendant  must  prove  by  verba  1  testimony,  or  by  circumstantial 
evidence,  that  the  renunciatinn  was  absolute  and  unconditioniil. 
IL're  lies  the  only  distinction  to  be  made  between  a  reuunciatiim 
accompanied  by  delivery  of  the  bill  and  a  renunciation  without 
delivery. 

Therefore,  when  the  holder  of  a  bill  siunsa  deed  of  coinpiisit'nn 
and  dischari;e,  or  takes  a  renewal  note,  or  "grants  delay,  re>erviiii,' 
expre.ssly  bis  remedy  auainst  tlie  other  parties  to  tlie  bill,  tiie  ori- 
ginal bill  is  not  discharged.  Tiiero  is  no  room  for  doubt  tliiit 
iu  tho.se  ca.ses  there  is  neither  novation,  nor  dischafL'C,  if  tlio 
holder  retain  the  bill.  The  parties  secondarily  liable  will  probi- 
bly  have  the  ri<:ht  to  plead  the  extension  of  time,  and  pray  that 
the  action  be  declared  premature.  C.  C.  art.  1938  ;  Willis  v.  Del 
Castro,  L.  11.,  21  C.  B.  37tJ. 

Likewise,  when  there  is  no  reservation  made,  the  holder  is  not 
presumed  to  renounce,  if  he  has  retained  the  bill,  unle-s  the 
defendant  can  show  by  writing  that  he  intended  to  renounce 
"absolutely  and  unconditionally.  " 

The  practical  lesson  of  this  new  law  to  business  m(>n  is  to 
reserve  expressly  their  rights  and  retain  the  original  liil',  whin 
they  either  si<:n  a  deed  of  composition  or  dis^iharge,  or  tike  a 
renewal,  or  give  time.  Wi*h  tliat  precaution,  the  safety  of  their 
rights  is  beyond  doubt,  an  ;e  holder  who  has  accepted  coiupo- 
sitiou  notes  can  sue  for  the  full  amount  of  tho  original  bill,  if 
they  be  not  paid. 
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TIIK  STATUTE  OF  IJMITATIONS. 
Quebec  Den'slovs. 

12.  A  j)iT)iniH)'ory  note,  payalilc  on  ilcinaiid,  is  due  from  the  diiy  of 


ale,  atiii  prtscriittKni  riiii>  a^'uin''t  it  from  that  tiiiK 


L 


in>e'(pio 


r.  Aiilri's  2  L.  C.  K.  'MH.     Otlicrwisc  \,y  sections  ;{(;,  45  ami  H'> 

2.!.  Tiic  maker  of  a  promissory  note  may  set  up  in  compensation 
til  till'  payee  ami  liearer  of  sueli  note  anotlier  note,  made  liy  the  same 
[luvcc  iiioif  than  live  years  previous,  hut  endorsed  to  tiie  maker  of 
llic  lit-^t  Mule  hi  fore  the  expiration  of  tlie  time  recpiired  for  tiie  jire- 
nri|itiiiii  thereof.  In  sueh  ease,  prescription  cannot  he  invoked.  Such 
(:i.iii|i('ii~ation  takes  place  without  any  notice  of  the  endorseim'nt  anj 
Iriiii-lrr  of  the  note  t*et  up  in  compensation  hein;:  reijiiired.  The  date 
ft|i|ii'ariiiL' on  such  endorsement  is  siillicii'iit  eviijence,  in  the  altsence 
orrMiiiiiidiclorv  proof,  and  when  it  i>  imt  specially  denied.  Hays  i\ 
iiav:d,:{L.  C.U.  112. 

21.  The  prescription  of  tive years  airain^'t  a  promis.sory  note,  no<piire(l 
liitoiv  ihf  coming;  into  force  of  the  statute,  12  Vict.,  cap.  22,  mav  he 


llii'  I' 


In  an    action  for  the  rei'overy  of  such  note,  nolwithstandinf? 
t|i(al  of  the  iU  (leo.  III.,  cap.  22,  under  whicli  the  said  |»i('-crip- 


liiiii  lia<  heen  acipiired.     (Jlacknu'yer  v.  Perrault,  4  L.  C.  li.  VJT- 


co'lii 


i: 


The  prescription  of  live  years,   under  the  first  nart  of  the  lUst 
li  I'f  the  12  V'ict.,  cap.  22,    applies  to  all  notes  ilue  and  payahle 


cvioii-  til   the    pa-ismfr  of   the   said    statute.     Cote 


M 


urrisdii. 


('.  I! 


J2,2  L.  V.  J.  2t)7. 


Jii.  The  prescription  of  live  years  estahlished  h  the  Act  12  Vict. 
iu|i.  22,  is  Hpplicalile  to  noii-ne.L'otialile  iioti's  previously  imide,  and  it 
i- Mill  iicces-ary  to  prove    payment   liy  oath.     A  jtivrty  (van,  upon  an 


ulinii  I'lir  i^oods  sold  and  delivered,  plead  the  jiiviiii;  of  a  promissory 
iii'le,  al  a  lom:  dale,  delivered  to  his  creditor,  without  proving;  that  it 


Mil-  acco 


pted  hy  the  latter.     Lavoie  v.  Crevier,  D  L.  C.  It.  418. 


'IT 


A  hill 


peratin<;  no   dischari;e   of  an  an 


tecedeiit  delit,    unless 


I'liiil,  the  creditor  may  sue  upon  the  oriu'inal  deht,  notwith-^tanding 
tilt  lacl  I  hat  tiie  note  i-^  prescrihed.  liohitaille  c.  Dene(diaud,5  Q.  L.  R. 
2.>;  .Mitchell  c.  Mollaml,  Cm.  1(1  S.  C.  R.  CM?. 

2S.  Prescript  ion  cuiiimences  to  run  from  the  e.xpiration  of  the  last 
ilav  iifL'race.     Ste.  Marie  r.  Stone,  2  Q.  R.  R.  im  ;  5  L.  N.  :{22. 

2'.'.  Ill  an  action  on  a  promissory  note,  it   was  held  that  the  dcfen 
limit'-  ah^eiice  from  the  eoiinlrv  for  seven  or  ei<rht  vearsdid  not  inter- 


ni|ii  iresciiption.     Darah  v.  Churcli,  14  L.  C.  R.  295. 

'■W  Payiiieiit  on  account  of  a  promissory  note  within  five  years 
iiiicrnipis  the  statr'ory  prescription,  iiotwitlistaiidinir  no  action  is 
lii'||iii.'lil  within  that  pernxl.  Torrance  r.  I'liiliiin,  4  L.  C.  J- 2H7  ; 
See  alM)  IJuisvert  i\  Saurette  dit  Laro.se,  19,  R.  L.  7. 

•^1.  The  acfe  en  hreref,  produced  in  this  cause,  was  not  a  note  under 
tlie  statute  respcctiiijj;  lii'ls  of  excliaii.L'e  and  promissory  notes,  to 
wliii'li  the  pre-cription  of  live  years  could  apjily.     Sejruin  de  la  Salle 


!'.    H 


eri'i'vin    i 


lit   L 


miL'evin,  15  L.  C.  R.  438,  1(!  L.  C.  R.  415; 
I'liremi  r.  Da^'enais,  17  L.  C.  .1.  21  ;  Gravelle  v.  Beaudoin,  7  L  C  J. 
2"''>i;  Laconic  ir  Cliaiivin,  7  L.  C.  J.  'S.VJ ;  Contra  Crevier  v.  Saiiriole, 
•ih.  C.J.  257. 

■i2.  In  an  action  hy  a  non-trailer  to  recover  moneys  loaned  and  advan- 
ce*! liy  him  to  the  defendants,  luerchantH  and  co-partners,  and  for  which 
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TlIM    1>1LLS    OF    EXtllANGE    ACT,    1890. 


§   61.        ^^^^y  r!^^'^  ^^  aoknowlodfrnient  in  writing  by  moans  of  a  letter,  it  was 

'■ — -  held  that  the  acknouiedgnioiit  contiiineil  in  the  letter  in  (jnestion  was 

not  a  promissory  note  aj^ainst  which  the  prescription  of  five  years 
conkl  be  pleaded,  and  tiiat  the  plea  of  limitation  of  six  years,  nmler 
C.  S.  L.  C.jCap.  (i7,  sec.  1,  wa-*  not  applicable,  ami  that  such  pleaiimst 
bedismissed  on  demurrer.  Gilmour  o.  Wliishaw,  15  L.  C.  R.  177.  See 
also  Wurtele  v.  Girouard,  G  R.  L.  7;i7. 

33.  On  demurrer  in  an  action  on  a  promissory  note,  that  a  ploa 
which  sets  up  simply  that  the  defendant  had  not,  within  five  years, 
undertaken  or  promised  in  manner  and  form  a<  plaintiffs  have  com- 
plained ajrainst  him,  is  a  good  plea.  Under  the  statute  relating  to 
promissory  notes  (C.  S.  L.  C,  cap.  64),  every  note  must  be  held  to  be 
absolutely  paid  and  discharged,  if  no  suit  has  been  instituted  within 
five  years  from  the  time  when  it  became  due.  Giard  t".  Giavd,  15 
L.  C.  R.  494. 

34  The  prescription  of  five  years  under  the  Promissory  Note  Act, 
C.  S.  L.  C,  ch.  04,  is  so  absolute  that  noacknowleilgment  of  indebteil- 
iiess  or  partial  payment  will  take  the  ca^eout  of  the  statute,  and  if  no 
suit  or  action  be  actually  brought  on  a  note  within  live  year-^  after  its 
maturity,  it  will  be  held  to  be  al)~olutelv  j)aid  and  discharged.  Bmv- 
ker  w.  Fenn,  10  L.  C.  J.  120.  I(i  L.  C.  R.  Ti,  1  L.  C.  L.  J.  83.  But 
see  infra,  n.  35.     See  notes. 

35.  According  to  the  provisions  of  C.  S.  L.  C,  ch.  C4,  a  promissory 
note  will  be  held  to  be  absolutely  paid  and  discharged  five  year-'  after 
it  has  become  due  and  payable,  and  no  action  can  bo  nuiintained  npoii 
it,  even  against  a  defendant  making  default.  Giard  v.  Ijamoureux, 
Ifi  L.  C.  R.  201,  1  L.  C.  L.  J.  86;  Court  v.  Thompson,  atlirmed  in 
appeal,  1  L.  N.  589.     See  notes 

36.  The  prescription  on  claims  of  a  commercial  nature  is  so  abso- 
lute, that  a  reserve  of  plaintiff's  recourse,  in  a  judgment  rendered  in 
aj)peal,  after  the  lapse  of  the  prescribing  perioij,  will  not  avail  aL'ain«t 
puch  pre-icription.  Janes  v.  Sun  Mutual  Ins.  Co.,  7  R.  L.  387,  20 
L.C.J.  194. 

37.  The  short  prescriptions  referred  to  in  articles  2250,  2260,  22r)l 
and  2262  of  the  Civil  Code  are  liable  to  be  renounced  and  interrupteil, 
in  the  manner  prescribed  bv  art.  2227.  Walker  v.  Sweet,  21  L.  C.  J. 
29. 

36.  A  debt  originally  due  under  a  promissory  note,  and  which  has 
been  proscribed  by  the  lapse  of  five  years  from  the  tviaking  of  such 
note,  cannot  be  recovereii  at  law,  although  the  defendant  may  have 
acknowledged  in  the  preseinv,"  of  a  witness,  after  prescription  accrued, 
thai  he  wa<  still  indebted  to  Plaintiff  in  the  amount  of  the  note  and  IkhI 
promised  to  pay,  thus  renouncing  the  benefit  of  the  ])rescriptioii 
accrued.     Fis.'t  it.  Fournier,  1  L   N.  589.     See  supra,  n.  27. 

37.  The  five  years  ])re<cription  does  not  apply  to  a  loan  not  of 
a  commercii.i  nature.  If  the  hon  or  note  given  in  acknowledgment 
of  such  loan  be  prescribed,  it  cannot  serve  as  a  proof  of  the  debt,  Init 
the  chiim  mav  nevertheless  be  established  bv  other  evidence.  Mi;D(in- 
ald  p.  Dillon,' 6  L.  N.  388,  27  L.  C.  J.  214,  6  L.  NT.  291  ;  Darlinir  «. 
Brown,  Ca.  1  Sup.  C  R.  109;  Ste.  Marie  v.  Stone,  Q.  B.  R.  360 ;  5  L. 
N.  322.     See  supra,  nn.  27  and  36. 

3H.  The  prescription  enacted  by  articles  2260  and  2267  of  the  Civil 
Code  con-iitutes  not  only  a  presumption  of  payment,  but  a  denial  of 
action,  and  being  a  presumption  of  the  extinction  of  the  debt,  ,/(tm  tt 
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de  jiirfi,  it  cannot  bo  rehuttcd  even  by  the  oath  or  aermcnt  d^cisoire  of 
the  ilt't'endant,  cxwpt  in  cases  not  exceeding  tit'ty  cloUur.s.     Fuchs  v. - 
Lt'LMrc,  ;}  Q.  L.  H-  11. 

39.  In  France, an  entry  hill  or  note  made  hy  the dehtor  on  his  li.«t 
of  liahilities  or  bilan  does  not  constitute  a  suHicient  acknowledgment 
or rtcoiindisstiiwc  to  defeat  the  statute  of  limitations.  Cass.  10th 
Dec,  1H;U;  Riom,  12tii  March,  1838;  J?ordeaux,  IDth  vVugust,  1840, 
all  citeil  ill  2  liedarride,  517.  So  held  likewise  in  the  United  States, 
Hidden  r.Cozzens  2  R.  I..  401  ;  lloscoe  v.  Hale,  7  Gray  274  ;  Stijd- 
ard  r.  Luane,  id.  887;  Wellmai  ('.Southard,  .'50  Maine,  425;  llar- 
iiian  .  Claiborne,  1  An.  342.  But  otherwise  held  in  Quel)ec  under 
the  late  Canada  Insolvent  Actos.  Seath  v.  Hagat,  M.  J^.  11  5,  S.  C. 
427;  Cdiilinned  in  Appeal  on  other  grounds;  now  pending  in  the 
Supreme  Court  t)f  Canada. 

English,  Ontario  and  American  Decisions. 

40-  In  Enirland,  no  action  on  a  bill  can  be  maintaineil  aL':ain>t  any 
party  thereto  after  the  expiration  of  six  years  frum  the  time  when  a 
cause  of  action  lirst  accrued  to  the  //<e»  holder  a^'ainst  such  partv. 
Juc.  1,  c.  lO;  3  &  4  Anne,  c.  8,  s.  4  ;  Whitehead  r.  Walker.  !)  M.  & 
W.  ."jOi);  Woodrutrc.  Moore,  8  Barb-  171,  Xew  York. 

41.  The  statute  21  Jac.  1,  c.  16,  is  in  force  in  Ontario,  Nova  Sco- 
tia, New  Rrunswictk  and  other  provinces  governed  bv  the  English 
law.  Out.,  2(;  Vict.,  c.  45,  s.  5  ;  Rev.  St.  N.  B.,  ch.  140,'s.  4  ;  Rev.  St. 
N.  S.,  ch.  154,  s.  1 ;  N.  S.,  28  Vict.,c.  10,  s.  7. 

42.  Tiie  statute  21  .lac.  1,  c.  1(5,  s.  3,  is  not  a  bar  to  a  set-ott",  unless 
the  six  years  have  expired  before  the  action  i.s  brought.  Walker  v. 
Clements,  15  Q.  B.  lOlG. 

43  \  foreign  statute  of  limitations  cannot  be  pleaded,  unless  it  Ims 
the  elfect  of  extinguishing  the  contract.  Harris  i\  Irvine,  L.  R.,  4  Q. 
B.  (1;')3.     See  iiutes  under  section  71. 

44  An  ackiKiwledgment  to  take  a  case  out  of  the  statute  must  be 
siiih  an  ai'kiiuwledu'inent  as  implies  a  promise  to  pav.  Havden  v. 
Williams,  7  Bing.  1(;3  ;   liart  y.  Prendergast,  14  M.  ii  W.  74i: 

4.').  \n  acknowleiigment  in  writing  signed  by  the  party  ,' ought  to 
he  charged  defeats  the  operation  oftlie  statute,  r.r/.,  the  r.iakerof  a 
note  twenty  years  after  its  maturity  signs  his  name  on  the  bacdi, 
and  adds  the  date.  The  holder  can  sue  the  maker  within  six  years 
after  this  acknowledgment.  Bourdin  r.  Greenwood,  L.  R.,  13  Eq. 
2S1  ;  Ri'  liiver  Steamer  Co.,  L.  R.,  6  Ch.  828  ;  Chasemore  y.  Turner, 
L.  R„  10  Q.  B.  500. 

4().  As  upon  a  bill  drawn  payable  at  or  after  sight,  there  is  no  right 
of  action  till  presentment,  so  without  such  presentment  the  statute 
ilops  nut  licgin  t(^  run.  Ibdmes  e.  Kerrison,  2  Taunt.  32.3  ;  Bvles  on 
Bills,  <lthed.,  331. 

47.  And  where  a  note  is  payable  at  a  certain  period  after  sight,  the 
statute  runs  from  the  iwpiration  of  that  period  after  the  exhibition  of 
the  note  to  the  maker.     Sturdy  v.  Henderson,  4  !{.  &  Al.  5'J2. 

4>'.  If  acceptance  of  a  bill  lie  refused,  and  afterwards  at  maturity  it 
he  iiiit  jiaid,  the  six  years  count  from  the  refusal  to  accej)t.  White- 
head r.  Walker,  9  M.  ct  W.  50(5. 

4!t.  If  a  note  Ik-  made  payable  at  a  certain  period  after  demand,  it  is 
like  a  note  payable  after  sight,  the  demand  and  the  iajise  of  the  spe- 
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only  troiii    tlie  tune  it  is  actiuilly  pa 
delivery  to  the  l.arty.     Garden  r.  lir 


uce,  L.  ]{.,:5  C.  P.  300;  18  L.T. 


The  Bills  of  Exchange  Act,  18'J0. 

citied  (inie  after  demand  are  conditions  precedent,  and  the  statute  ruiis 
when  the  tune  lias  elapsed.     Thurpo  c.  I^ooth,  U.  it  M.  :WH. 

;")().  lint  as  a  hill  or  note  payable  on  demand  s  mply  is  due  and 
j)ayalile  immediately,  tlie  statute  runs  from  tiie  date  of  the  nistni- 
nient  and  not  from  the  time  of  the  demand.     Christie  (.'.  Foiisincli,  1 

Selw.  N.  P.  i;i(!-;{(;i. 

51.  So,  a  note  payable  on  ilemand,  with  lawful  interest,  is  payiihlt; 
immediately,  ainl  therefore  the  statute  runs  from  the  date  of  the  note. 
Norton  I).  tllam,'2  M.  &  W.Kil. 

52.  If  an  accommodation  accept(jr,  havinir  piiid  tlie  hill,  is  suingthe 
drawer,  the  former  has  six  years  from  the  time  of  payinj:  the  inoiiev. 
lleviudds  i\  Duvle,  1  M.  &.  G.  7iJ.'5  ;  CoUiu're  r.  Uevwood,  !)  Ad.  &  lE, 

63:?. 

.5.'5.  Where  a  che(iue  i-^  i^iven  not  in  payment  of  any  pre-existint^ 
debt,  but  merely  as  a  loan  of  money,  the  statute  begins  to  run  on  it 
only  from  the  time  it  is  actually  jjaid,  and  not  from  the  time  of  itn 
(hdiverv  ti 
N.  S.  .'j'l4. 

.')4.  The  hill  of  exchanjze  in  this  action  fell  due  on  the  1st  December, 
187"),  and  the  writ  issued  on  the  1st  December,  IH.sl.  Held,  that  the 
statute  lieL'iin  to  run  on  the  2nd  December,  IM75,  and  that  the  action 
was  commenced  in  time.  Sinclair  r.  liobsoii,  T,  C,  Ki  Q.  B.  211, 
remarked  upon.     Kdjrar  r.  M  ;Gee,  ().  11.,  1  Q.  B.  D.  287. 

55.  To  mi'ke  a  part  payment  take  a  debt  out  of  the  bar  raiseil  liy 
the  Statute  of  Limitations,  it  is  sutHcient  if  the  payment  be  iniue  in 
respect  of  a  larger  debt  \vhi(di  is  the  one  sued  on.  The  yjayMient  of 
part  is  an  act  from  which  the  inference  may  be  drawn  that  the  delitor 
intended  to  pay  the  balance,  tlKJUgh  no  special  reference  is  iniule 
thereto  at  the  time  of  such  part  payment.  Boultbee  c.  Burke,  0.  li , 
9  C.  P.  D.  80. 

56.  The  ludder  of  an  accepted  hill  dies  intestate  before  its  maturity, 
The  statute  doe-;  not  begin  to  run  until  an  administrator  is  appointeil. 
Murrav  v.  East  India  Co.,  5  B.  &  Aid.  201;  Maxwell  v.  Tuhill.  '  Ir. 
L.  R.  Ch.  D.  250. 

57.  The  holder  of  a  hill  at  the  time  of  its  dishoiuM-  i^  a  miliar,  or 
a  married  woman,  or  a  lunatic.  The  statute  does  n^  gin  to  run 
against  such  holder  until  the  disability  ceases.  Sca"pc...ni  y.  A  to  he- 
son,  7  Q.  B.  8(14. 

58.  Note  payable  on  demand  with  interest.  Four  years  after  its 
issue  the  holder  sues  the  maker  for  interest,  and  recovers.  Three 
years  later  (i.t;.,  seven  years  after  issue  of  note)  the  hoMer  sues  the 
maker  or.  the  note.  The  action  is  barred.  Aliti'r  if  the  payment  of 
interest  has  been  voluntary.  Moriran  c.  Rowlands,  L.  R.,  7  Q.  B.  493; 
Harding  v.  Edgecumbe,  28  L.  J.  E.x.  318. 

59.  Note  payable  three  months  after  demand.  Interest  is  paid  on 
it,  as  appears  from  indorsements  on  the  back  of  the  note,  riii.*  i> 
evidence  of  a  demand,  and  the  statute  begins  to  run  from  the  tirst 
payment  of  interest.     Brown  v.  Rutherford,  14  Ch.  D.  087. 

60.  When  the  statute  begins  to  run  nothing  stops  it.  It  is  cletir 
then  that  if  a  dishonored  bill  be  indorsed  to  an  infant  the  time  stii. 
runs  on.  Rliodes  o.  Smethurst,  6  M.  &.  W.  351  ;  Bradbury  v.  Baillie, 
N.  B.,  1  A.  600. 

61.  An  acknowledgment  of  the  principal  and   refusal  to  pay  the 
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interest  does  not  take  the  ease  out  of  tlie  .statute 
29  Pen.  St.  l«y. 

C)2.  Tlie  ilebliu-,  s'lyiii:^  that  lie  v/as  wiiliu'j;  to  settle  ami  give  his 
note,  but  that  he  tlmught  there  was  nut  credit  encjugh  allowed  luin,  is 
not  a  sullieieiit  ackiiuwledgnient.  Mills  r  Taber,  5  Jones,  412; 
Stockett  c.  Sasscer,  S  Md.  '61i ;  Mitchell  r.  Sellnian,  5  id.;57(). 

6;{.  Nor  IS  an  otler  to  pay  apparently  arising  from  a  desire  to  avoid 
trouble.     Chambers  v.  Garland,  3  Greene,  Iowa,  ;J22. 

6t,  .N'or  is  a  proposition  to  refer  to  arbitration  as  to  whether  th® 
debtor  shall  pay  aiiytiung.     Broodie  c.  JohiisoM,  1  Sueed,  -KM. 

65.  Xor  is  an  otler  lirst  aceejited  but  linally  refused  of  paying  a  part 
in  full  discharire.  Smith  v.  Eastman,  ;5  Cush.  ;-i55  ;  ("awkv  c.  Fur- 
nel  1,  12  C.  B.  291  ;  Miti  iMdl  v.  Sellman,  5  Md.  37G. 

6G.  "  1  know  that  it  is  diu',  but  I  will  never  pay  it,"  is  not  a  suiH- 
cieiit  acknowledgment.  Wainman  i',  Kynman,  1  Exch.  1  Is  ;  »Seale8 
Vvlaeol)  3  Bmg.  (VM;  Ayton  o.  Bolt,  4  id.  105  ;  Fearn  v.  Lewis,  6  id. 
349;  Brigstocke  c.  Smith,  I  Crump,  jfc  M.  •iKi ;  Spuiig  c.  Wright,  9 
M.  c\:  \V.'ti2y. 

67.  When  the  defendant,  at  a  previous  trial,  said  he  would  not  take 
ad\antaL:e  of  the  statute,  and  if  the  debt  was  just  he  would  j)ay  it,  but 
coiiteinled  that  the  debt  was  lu^t  just,  this  was  nut  a  good  a'dcnowledg- 
nieiit.  Carruth  o.  I'aige,  22  Vt.  171),  alKrming  Phelps  c.  Stewart,  12 
id.  251;. 

6.S.  Nor  was  a  letter  sutlicient,  running:  "  I  am  surprised  atreceiv 
in"  A.'s  letter  for  the  recovery  of  your  debt.  1  never  .^ihall  be  able  to 
piiv  cash,  but  vou  mav  have  any  of  the  goods  we  have  at  Y."  Cawley 
D.lMirnell,  Pi  C.  B.  20l,  (J  Eng.'  L.  &  Eq.  397. 

6!).  The  same  was  held,  where  the  clefendant,  being  asked  to  pay  a 
note  as  he  agreed  to  ilo,  answered  that  folks  did  nut  always  do  as  they 
agreed.     Douglas  ti.  Elkins,  8  Fuster,  2ti. 

70.  Where  the  acce|>tor  of  a  bill  had  acknowledged  his  acceptance 
and  former  liability,  but  said  he  was  not  liable  then  because  it  was  uiit 
of  date,  etc.,  the  bill  was  taken  from  the  statute.  Leaper  v.  Tatlun, 
It;  Last.  420. 

71.  But  where  the  acceptor  refused  to  pay,  because  there  was  no 
consideration  for  his  acce[)tance,  the  statute  barred  the  debt.  East- 
erly c.  Pullen,  3  Stark,  l^ii. 

72.  Where  the  maker  of  a  note  said  that  in  the  end  he  thought  he 
glumld  have  to  pay,  this  was  asutlicieut  acknowledgment,  though  he 
ailded,  ''that  enough  had  been  paid  to  pay  the  debt,  if  it  had  been 
paid  when  it  shouiil  have  been."     Phelps  v.  Williamson,  2t)  Vi.  230. 

7:^.  So,  "  I  supi>osed  the  note  was  paid  by  .A.,  and  if  he  does  not,  I 
chall  have  to  i)ay  u,"'  took  the  case  out  of  the  statute,     liayilen  v 
Jolmsou,  id.  7G8. 

74.  When  the  <lefeiidant  said  he  had  no  money,  but  would  call  and 
settle  the  debt  with  his  creditor,  "and  ilid  not  intend  to  ciu  him  out 
of  it,"'  it  was  sulHcient.     Smith  v.  Leaper,  10  Ireil.  8G. 

75.  When  A.'s  debt  to  B.  was  barred,  and  on  B.'s  requesting  a  settle- 
ment, .\.  assented,  and  asked  if  no  other  notes  than  his  own  would  do, 
—I),  answering,  '' Yes,  if  they  are  good,"  —  these  facts  made  no  im- 
plied promise.     Taylor  v.  Spivey,  11  id.  427. 

76.  "  I  hope  to  be  in  II.  very  soon,  when  I  trust  everything  will  be 
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^  gl,       arranged  with  Mrs.  W.  agreeably  to  her   wishes,"  was  lidd  a  ^xood 

—  ' ~  implied  jirutnise  to  pay,     Ediiiuiids  v.  Goater,  la   Beav.  -Uu,  'J  Kiii? 

L.  A:  Ell.  ^^^• 

77.  So  were  the  written  words,  "  I  shall  repeat  my  assurance  of 
the  cerlaiiiiv  uf  vour  being  repaid  voiirgeiierous  luan,"  etc.  Cullis  v. 
Stacii,  1  il.'A;  K.  005,  ;{S  Eng.  L.  &  Eq.^4«7. 

78.  So  where  the  defendant  said,  if  he  owed  the  plaintiff  anytliinc 
he  was  willing  to  pay  him,  but  claimed  that  he  did  not  owe  him  any- 
thing.   Steele  «.  luwne,  28  V't.  771. 

79.  Bnt  a  letter  of  the  defendant,  saying:  "  As  I  do  not  recollect 
thodateor  the  amount  of  tlie  indor.-ements,  I  would  thank  vuii  to 
bend  me  a  statement  of  them,"  is  nut  a  sulHcient  recognitiun  of  the 
debt,  (iibsun  c.  Grosvenur,  4  Gray  GOG.  Cuutra,  Jiruwu  v.  Keutcli, 
24  Conn.  7:!. 

80.  A  conditional  offer  to  pay  does  not  amount  to  a  new  promise. 
Tyson  D.  McGill,  15  Louis.  145. 

81.  Creditors  may  avail  themselves  of  the  prescription  of  notes 
placed  by  an  insolvent  on  his  bilaii.  Ln.  C.  O.art.  ;M2y.  Lartliet 
V.  Hogari,  1  An.  3.'i0  ;  Giro  I  c.  Creditors,  2  An.  54fi.  See  supra,  n.  ,'i9. 

82.  The  action  occurred  to  the  plaintill",  an  indorser,  when  tiie  note 
was  transferred  to  iiim,  and  tiiis  Liemg  nu^re  than  six  years  after  it  wu-i 
due,  his  ab-ence  bevond  the  seas  was  immaterial.  Bradbury  v.  Baijiie, 
N.  ]}.,  1  A.  G'JO. 

8.'!.  Wjicre  a  note  is  payalile  in  instalments,  each  instalment  will  be 
subject  to  a  separate  plea  of  prescription.  Montgomery  o.  McNair, 
JN.B.,  2A.31. 

I'rosi'iii.tion.  The  Act  contains  provisions  on  payment  in  section  59,  on 
confusion  in  section  GO,  on  novation  and  relcasLi  in  section  Gl, 
and  a  rci'ereuco  to  compensation  or  set-off  in  section  2,  sub- 
sect.  (/>),  but  is  silent  as  to  prescription  or  limitation  of 
actions  on  bills  and  notes.  The  Canadian  Parliament  undoubt- 
edly thought  that  as  prescription  of  bills  aud  u  )tes,  as  uiid;r- 
stood  in  England,  affects  especially  the  remedy,  the  subj.'ct 
should  be  left  to  the  Provincial  Ijcgislatures,  together  with  the 
rules  of  evidence,  as  matters  of  procedure  only.  It  is  to  be 
regretted  that  Parliament  has  not  deemed  it  advisable  to  look  upon 
prescription  as  a  di.seliarge  of  the  debt,  and  to  introduce  a  uniform 
mode  of  limitation  of  the  rights  of  the  holder  by  lapse  of  time, 
subject  to  such  equitable  reservations  and  exceptions  as  would 
secure  their  continuance  in  cases  of  renunciation  or  interrup- 
tion by  waiver,  partial  payment  or  acknov»'ledgment.  As  the 
Act  stands,  the  rights  of  the  parties  with  regard  to  preserip. 
tion  remain  governed  by  the  local  laws  of  each  province.  In 
Quebec,  the  prescription  will  be  of  five  years  from  maturity  of 
the  bill,  aud  in  the  remainder  of  the   Dominion  it  will  be  of  six 
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years,  .su])jt'ct  probably  to  the  same  causes  of  renunciation  or 
intLrniptiun  by  partial  payment,  waiver  or  acknowledgment. 
Bui  as  to  absentees,  infants  and  other  disabled  parties,  the 
ruK's  vary. 

The  Promissory  Notes  Act  of  1849,  12  Vict.,  c.  22,  s.  31^ 
follow ing  the  language  of  the  old  French  ordonnance  of  1G73, 
provided  that  all  bills  and  notes  due  and  payable  in  Lower 
Canada  should  be  presumed  and  considered  as  absolutely  paid 
ami  discharged,  unless  an  action  was  instituted  within  the  five 
years  following  their  maturity.  This  statute  was  silent  f  s  to 
iutorruption  or  renunciation  of  prescription,  and  the  Couvt 
of  Appeals  held,  in  Bowker  v.  Fenn,  that  no  acknowledgment  or 
partial  jiayment  would  interrupt  prescription,  even  if  made  in 
uccorilaiiee  with  the  provisions  of  the  statute  lU  and  11  Vict.,  c. 
11  eorresponding  to  the  Imperial  statute,  9  Geo.  IV,  c,  1-4,  or 
the  Out.  liev.  St.,  oh.  117. 

The  Civil  Code  has  adopted  another  language.  Article 
220(1  reads  as  I'oUows  :  "  Tiie  following  actions  are  prescribed  by 
tivo  years :  4.  Upon  inland  or  foreign  bills  of  exchange,  pro- 
missety  notes,  or  notes  lor  the  delivery  of  grain  or  other  things, 
whelher  negotiable  or  not,  or  upon  any  claim  of  a  commercial 
nature,  reckoning  from  maturity  ;  this  prescription  however  does 
not  apply  to  bank-notes." 

Article  22')7  adds  :  "  In  all  the  cases  mentioned  in  articles 
22.')!),  2200,  2201  and  22G2,  the  debt  is  absolutely  extinguished, 
and  no  action  can  be  maintained  after  the  delay  for  prescription 
has  expired." 

Ill  1870,  the  Court  of  Appeals,  Sanborn,  J.,  dissenting,  held,  in 
Walker  v.  Sweet,  that  the  prescription  referred  to  in  article 
22uO  is  liable  to  be  renounced  and  interrupted  in  the  manner 
proscribed  in  article  2227,  the  judges  forming  the  majority 
remarking  that  the  decision  in  Fenn  v.  Bowker  had  taken  the 
Bar  by  surprise. 

Art.  2227  says:  "Prescription  is  interrup>ted  civilly  by 
r>>nouiiciiig  the  benefit  of  a  period  elapsed,  and  by  any  ackuow- 
c'diimeiit  which  the  possessor  or  the  debtor  makes  of  the  right 
of  the  persmi  against  whom  the  prescription  runs." 

The  decision  in  Fenn  v.  Bowker  was  rendered  under  the  iVct 
of  1840,  and,  whether  sound  or  unsound,  is  at  present  of  no  prac- 
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tical  value.  The  rule  laM  down  in  Walker  v.  Swert  must  be 
accepted  ns  settled  law  until  reversed  by  a  higher  Court ;  and  in 
face  of  the  following;  articles  of  the  Civil  Code,  it  is  difficull  to 
conceive  that  it  will  be  overruled. 

Art.  1229  says  :  "  No  indorsement  or  memorandum  of  nny 
payment  upon  a  promissory  note,  bill  of  exchaii<:;e  or  other 
writing,  made  by  or  on  behalf  of  the  party  to  whom  such  pay- 
ment is  made,  is  received  in  proof  of  such  payment,  so  as  to  take 
the  debt  out  of  the  operation  of  the  law  respecting:  the  limita- 
tion of  actions." 

Art.  1235.  "  In  commercial  matters  in  which  the  sum  of 
money  or  value  in  question  exceeds  fifty  dollars,  no  action  or 
exci'piion  can  be  maintained  against  any  party  or  his  represen- 
tatives, unless  there  is  a  writing  signed  by  the  former,  in  the  fol- 
lowing cases  : 

1.  "  Upon  any  promise  or  acknowledgment  whereby  a  debt  is 
taken  out  of  the  operation  of  the  law  respecting  the  limitiiti™ 
of  actions."  See  also  Louisiana  Code,  art  3505 ;  Henuen's 
Dig.,  vol.  2,  p.  1283. 

A  parlial  payment,  to  operate  as  au  acknowledgment  for  the 
balance  of  the  debt,  must,  like  the  latter,  be  in  writing  and 
feigned  by  the  debtor.  If  the  payment  be  indorsed  on  tlie  note, 
the  indorsement  must  be  signed  by  the  debtor.  Suuh  is  the 
meaning  of  Article  1229  and  the  express  provision  of  10  and  11 
Vict.,  c.  11.  Such  is  the  law  in  Ontario  (i)  and  also  in  England, 
9  Geo.  L.  C.  U;  Ont.  Eev.  St.,  ch.  117,  56. 

Under  article  23-41  of  the  Code,  the  English  rules  of  evidence 
apply  to  Quebec  cases  on  bills  of  exchange  and  promissory 
notes. 

The  promise  or  acknowledgment  must  be  such  as  to  imply  a 
promise  to  pay. 

It  is  not  necessary  that  there  should  be  an  express  premise 
to  pay,  since  an  admission,  recognition  or  acknowledginont  of 
the  debt  may  be  such  that  the  law  will  raise  therefrom  an 
implied  promise  to  pay  it.  But  in  order  to  produce  that 
effect,  the  acknowledgment  must  be  voluntary,  clear,  explicit, 
direct  and    unqualified,    that   the   debt   is   due.     Haydeu  v. 

(1)  See  Sand  i;.  Keator,  3  Kerr,  329  ;  Vanwarth  v.  Roberts,  ibid.  572. 


r' 


Discharge  of  Bill. 


225 


nusl  he 

:uul  in 

iciill  to 

of  :iny 

[•    other 

ich  pay- 
to  take 
limita- 

sjum  of 
,ctiou  or 
:o|)rosen- 
1  the  fol- 

a  <Ul)t  is 
imitation 
Hoiiuon's 

it  for  tlic 
itiiig  and 
the  uote, 

u!i  is  tlio 
10  and  U 

England, 

f  evidence 
romi.ssory 

to  imply  a 

[s  promise 
li'inent  ot 

Irefrom  an 

luce   that 

explicit, 

Laydou  V. 

Is,  ibid.  572. 


WilPams.  7  Bin-.  103;   JIart  r.  Pn'tidertrast,  li  M.  k  W .  7H  ;      4^  61. 
Williams    r.    GrifHlh,    H  Kxch.  33') ;    Wakciiian  r.  Sherman.  5 
S.'ld.85;   K'nsinj;t()ii    Hank  r.   ratton,  1-i  IN  nn.  St.  471.1 ;  Boll 
V.  Morrison,  1  Peters.  351. 

Hcl'orc  tlie  Act,  the  dinuicHr  iVai'nl  was  bound  hy  the  aeknow- 
ledginiMit  of  the  principal  (]td)tor.  C.  C.  art.  222S.  But  under 
section  ;')(!  of  the  Act,  every  si<:;Maturo  other  tlian  that  of  tlie 
drawer,  maker  or  ace,  ptor  is  an  '•  indorser,  "  who  cannot  be  a 
surety  within  the  mwining  of  article  2J28.  Sim;  also  Town  v. 
M -rgan,  2  Louis.  113;  Haggett  ik  Iviiihtor,  4  Robinson,  18,  10, 
11  Viet.,  c.  11.     llenuen  Dig.,  vol.  2.  p.  12S0. 

But  will  a  riMuiiieiation  or  acknowledi:;ment,  made  after  pros- Pri'scripMdn 

11  •       1  •         ji        u-n  •       li       1        1  .1  ac  lilil'L'd. 

oription  IS  already  ac(iuired,  revive  tlie  bill  as  in  hiiLilaud  .■' 

In  England  prescription  seem-<  to  affect  only  the  remedy,  but 
in  Qiieb.'c  it  aff 'Cts  the  contract  also. 

Art.  2207  declares  that  the  debt  is  ab<oIutely  extinguished, 
and  that  no  action  can  be  maintained  after  the  delay  fur  pres- 
cription has  expired.  The  extinction  of  the  debt  by  prescrip- 
tion constitutes  a  presumption /«/•/«  e^  ihjitre,  within  the  mean- 
ing of  Art.  123!t  of  the  Civil  Code,  and  cannot  be  contradicted. 
No  judgment  upon  a  prescribed  bill  can  therefore  b  •  rendered, 
oven  in  a  default  action,  anil  the  oath  of  the  defendant  or  his 
srrnienJ  lUclsoire  cannot  bo  demanded  as  in  France.  C.  C. 
art.  2188. 

Art.  2227  says  that  proscription  is  interrupted,  and  therefore  it 
would  seem  that  its  provisions  do  not  apply  to  the  case  of  pres- 
cription fully  acquired.     See  also  art.  2l!0l. 

But  what  inference  is  to  be  drawn  from  articles  2184  and 
2221^,  except  that  prescription  already  accjuired  can  be  renounced. 
Act.  2184  says:  '*  Prescriptionc  anuot  be  renouuced  by  anti- 
cipation. (1)  That  acquired  may  be  renounced,  and  so  may 
al,-o  the  benefit  of  any  time  elapsed  by  which  prescription  is 
hcguii."  Art.  2229  .  "  Jlenunciation  by  any  person  of  a  pres- 
cription acquired  does  not  prejudice  his  co-debtors,  his  sureties, 
or  third  parties." 

lu  the  case  of  Walker  v.  Sweet,  the  acknowledgment  was  made 

( 11  No  one  can  validly  stipulate  tliat  his  obligation  sball  not  be  subject  to  the  Sta- 
liite  of  Liuutations.  Carraby  y.  Navarre,  3  Louii.  i;G2  ;  SegoiiU  y.  J.,anilry,  i  Ko- 
binsoii,  3;35, 
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during  tlie  pendency  of  tlio  prescrijition,  and  tlur.  I'.i\.  iu  .1  oi- 
sioii  li^is  no  bi-'iiriiiLT  upon  tlie  (jiicstion  of  rcnunfiation  iiiado 
after.  It  may  liowovcr  bo  observed  that  Mr.  Justice  llanisiiy, 
one  of  the  codifi.rs,  in  givins^  tlie  history  of  the  articiis  of  tiie 
Code  upon  the  subject,  in  Walker  v.  Sweet,  says :  "  I  may  say 
that  from  tlie  first  draft  of  the  title  of  prescriptions  in  tlicCudo 
down  to  the  adoption  of  the  (!ode,  the  id, -a  of  the  n'ouneiatioii 
and  inti  rruption  of  prescriptions — of  the  absolute  pn^eription 
called  a  bar — was  never  lost  sight  of.'  21    li.  C.  J.  33. 

In  Fiset  r.  Fournier,  Mr.  Jusiiee  Hosse,  1  L.  N.  SSS,  IkIJ^ 
that  a  verbal  acknowledgment  would  not  revive  a  note  preserib^'d. 
The  editor  of  the  Legal  Nnws,  upon  the  authority  ol'  Fisit  v, 
Fournier  and  Courts.  Thompson,  supra,  n.  33,  is  inclined  to  the 
opinion  that  "  the  defendant  cannot,  waive  the  bentifit  ^f  pres- 
cri])tion  already  acipiired  by  any  acknowU'dunient  that  he  luay 
make,  and  that  the  Court  is  absolutely  without  jurisdiction  in 
sueli  cases."  The  report  in  Fi-et  v.  Fournier  is  so  uiiagre, 
that  it  is  imp'issible  to  infer  that  a  written  acknowlcdguitut 
would  not  have  that  eiFeet, 

As  to  Court  I'.  Thompson,  the  Superior  Court  and  the  Court 
of  Appeals  simply  held  that  in  a  ih  fault  ease,  prescription  would 
be  enforced  exojfirlo.  The  plaintift"  had  alleged  notliing  in  liis 
declaration  but  the  prescribed  note,  and  according  to  article 
22G7  the  action  was  denied.  But  when  the  plaintiff  alleges  tlio 
pres'cribed  note  and  a  written  acknowledgment,  a  new  coDtruct 
is  set  forth,  and  in  face  of  articles  2184  and  2229  and  of  the 
jurisprudence  prevailing  abroad,  it  would  seem  difficult  to  dis- 
miss plaintiffs  action.  It  will  bo  ])rudent,  liowever,  in  all  cases, 
wIkii  practicable,  to  secure  a  new  bill. 

It  may  be  noticd  that  under  tlie  Code  of  Louisiana  renun- 
ciation or  interruption  of  prescription  already  ac((uired  may  take 
place  ;  but  that  it  is  in  the  nature  of  a  renewal  of  the  obligation, 
and  the  acknowledgment  must  be  of  the  particular  sp.cific  delit. 
Proof  that  the  party  acknowledged,  in  conversations  with 
the  witness(>s,  that  he  was  largely  indtd)ted  to  the  plaintiff,  is 
insufficient.  Although  the  renunciation  may  be  tacit,  it  must 
result  from  a  fact  creatng  a  presumptiim  of  the  relinquishmcut 
of  the  right,  and  necessarily  and  strongly  coi.ncted  with  the 
debt  to  be  revived.    Conway  v.  Williams,  10  Louis.  568;  Cour- 
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(id)ray  r.  Rihs,  9  Robinson  511  ;  Buard  r.  Um^A),  12  id.  243.      _  ^  62. 

Ill  t/iu'hco,   prcscriiition  of  bills  ami  not 's  runs   against  ab. 
sentces,  Miarricd  women,  minors  or  infants,  and   insane  persons,  Ai).''entec:',otc. 
saving  tluMr  recourse  against  the  parties  wIki  by  law   represent 
them.     C.  0.  22:}2,  2234,  223U,  22()!). 

The  thief  of  a  )>ill  or  note  cannot  invoke  its  proscription.  C. 
(;.  21!)8.  As  to  conflict  of  presoiiptioiis,  see  arts,  21D0  and 
211*1  and  sect  inn  71  of  tiie  Act. 

Mr.  Clarke,  p.  190,  says:  >'The  statute  21  James  1,  c.  IG, 
wliiidi  applies  in  the  Province  ol'  Ontario,  contains  a  provision 
ihat  if  any  p^soii  (mt  tied  to  the  action  shall,  at  the  time  of  the 
cause  of  action  accrued,  bo  an  iniant.  married  woman,  insane, 
iiuprisoiii'd.  or  beyond  tlio  seas,  then  sucii  p'rson  may  bring  the 
action  within  six  years  afier  the  removal  of  the  disability." 

''  III  the  Provinces  of  Nova  Scotia  and  New  Brunswick,  actions 
by  and  aixainst  infants,  married  wom  mi,  p  srsons  insane  or  out 
ot  the.  Province,  may  be  comni>mccd  within  tlie  like  period  after 
the  removal  of  ttie  disa))ility,  as  is  allowed  for  bringing  the 
action  in  or  linary  cases.  Rev.  St.  N.  15.,  c.  140,  s.  11  ;  Rev. 
St.  N.  S,  c.  15:5,  s.  10. 

"  In  Ontario,  the  25  Vict.,  c.  20,  repeals  the  statute  of  James 
as  to  p'.'rsons  out  of  the  Province  and   in  Nova   Scotia  ;  the  28 
Vic.e.  10,  s.  7,  repeals  the  lleviseil  Statutes  as  to  persons  in  a 
similar  position.     The  21  Jam's  1,  c.  IG,  applicable  to  Ontirio, 
does  not  giv(!  any  longer  time  when  the  defendant  is  absent  from 
the  Province,  nor  does  the  25  Vict.,  c.  20,  the  latter  statute  only 
applying  to  the  plaintiffs  abscn-e.      Th  ■  Statute  4  and  5  An«e, 
I'.  Ill,  s.  11),  enacts  that  if  at  the  accruing  of  the  actiou  the 
defcinlaiit  be  beyond  the  seas,  the  plaintift"  may  bring  his  action 
within  six  years  after  the  defendant's  return.    Prior  to  the  pass- 
ing of  the  2()  Vict.,  c.  45,  s.  G,  in  Ontario,  if  one  of  several  co- 
defeudants,  jointly  liable  on  a  bill  or  note^  were  abroa<l,  the  sta^ 
tuto  did  not  b 'gin   to   run   against  any    of   tiiom.      But,  as  we 
Imve  ahv'ady  seen,  the  latter  preserves   the   protection  of  the  21 
•Kuiies  1,  c.  It),  to  such  of  the  defendants  as  arc  within  this  Pro- 
vince at  the  time  the  action  accrued." 

<iij.  \V'liere  a  bill  is  intentioniilly  cancelled  by  ^"'''I'^ctiatiou 
the  holder  or  his  agent,  and  the  cancellation  is 
apparent  thereon^  the  bill  is  discharged  ; 
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Errotipou!" 
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^62.  (2)  III  lik(?  m.'unier,  any  party  lijil)U'  on  m,  1)111 

ture."^  '*''"'  "li'.V  !><•  (liscliiirgf'd  l-y  tlie  iiiteiitioual  ciinccllatioii 
ol' his  Hignature  by  tiic  lioldcr  or  liis  agent.  In 
.siicli  case,  any  indorsor  who  would  have  Inul  u 
right  of  recourse  against  the  party  whose  s'giiii- 
ture  is  cancelled  is  also  discharged  ; 

(o)  A  caiicelhition  made  unintentionMlly,  or 
under  a  mistake,  or  without  the  authority  of  the 
holder,  is  in()[)erative  ;  l)ut  where  a  I)ill  or  niiy 
signature  thereon  u|)pears  to  hn  ■  been  cancellei!, 
the  burden  of  proof  lijs  on  the  party  who  alleges 
that  the  cancellation  was  made  uni'ntentioiiallv, 
or  under  a  mistake,  or  without  authority. 

1.  A  ImliltT  t'liiH'i'lliii^  nil  tilt'  iMdorsi'iiu'iits  on  a  imic  din's  not 
lose  Ills  I'ocimi'sc  iiLJiiiin-t  tlic  in  lUcr.  JJiu'tiii' r.  A  I'lii^trdiiLi,  •>  It.  L. 
2l;{ ;  Bi;^,i:M  r.  Wood,  2  Mii.  11. ;  Morris  r.  Ciulc,  'u  Tc\.  ;!;!T. 

2.  Wiicrc  till' indor-t'i.' of  ii  note  proiliu'cs  it  at  tlii'  trial  fmni  his 
own  (JiHtoily,  with  an  iiiilorsciiiciit  iln'ri'mi  which  ha-^  hccii  t'ain-flicil, 
not  as  if  hy  any  acciilcnt,  hut  in  a  n.ost  iinc'((iiivoi'al  iiiamici',  mmul' 
oxplaiiation  niii'^t  he  lmnoii  for  rcjci'tinij:  the  infi'i'i'iicc  liiat  ihcnntc 
lias  lic'i'ii  satislit'.l  hv  the  indorser  wiiu-e  name  is  ihns  caiiiclKvi. 
Peel  0.  KinirsMiill,  if.  C,  7  Q.  li.  3G4.  See  Hection-  2i),  nn.  I,  2,  .i, 
pect.  :{(),  nil.  il,  10  and  11, 

8.  The  holder  of  a  hill  strikes  out  the  acecptor's  si<riiiitiir<',  in  nr.lor 
tocaneel  it.  This  isa  waivt'ruf  tlieareei)iaiK;e,aiid  disciiarires  iliciiill. 
Alitrr  if  the  canei'llatioii  he  not  apparent,  and  it  he  nciiotiatcd  lna 
liolder  for  valiu;  before  maturity.  liiLiham  i\  l*rimro-e,  7  C  H.  N.  S. 
H2. 

4.  W.  drew  a  hill  on  the  defciiilants,  payahle  to  hi<  own  order,  iiml 
the  latter  aeeepted  it.  'J"he  liill  was  indorsed  hy  W.  and  t)tlu'r  sulise- 
quent  iiarties,  and  a.L'ain  to  W.,  who  loiij:  after  maturity  endorsed  it  to 
tlie  order  of  tlic  plaintiH'.  When  produced,  the  hill  appeared  with 
all  the  special  endorsements  struck  out,  Icaviii'i'  only  the  >iL!iiatnn  of 
W.,  with  the  la-t  (Midorsement  to  the  onler  of  the  plaintitl.  llchl, 
that  It  was  to  he  iiiferreil  that  W.  had  satistied  any  claim  of  the  linldcr, 
and  had  proenreil  or  had  the  riirlit  to  make  the  eaiieellatioii  ol  pre- 
vious  special  endorsements.  Callow  r.  iiawrenee,  '.^  M .  it  S.  HJ, 
cited  and  followed.     Black  r.  Strickland,  O.  R   .'J  Chy.  D.  217. 

5.  When  a  clieipie  is  torn  into  four  pieces,  and  afterwards  pa~it'il 
tojrether  and  much  soiled,  it  wa,s  held  to  carry  notice  on  its  face  sulli- 
cicnt  to  jiiit  a  purchaser  upon  inquiry,  and  the  hank  jiayinu;  the  elii'i|iit' 
without  inquiry  was  ht  Id  liahle  for  the  amount.  Stdioley  r,  Kiiiii>- 
hottoin,  2  Camp.  -hSj.  See  section  2'J,  iiu.  1,  2,  ;5,  sect.  JU,  nn.  '•'  aiiJ 
10. 
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('..  If  ilii'  Imlilcr  l('ll.«i  his  wife  to  liiirii  a  iintt\  ami  slio  tails  to  ilo  s(»,        5^  63. 

llir  iiiiiktT  wilt   imt   ln'  ilischai'>.'ril.     Caiiiiilu'll'.s  c-'tate,  7    Pftiii.  St. "" 

1(10. 

7.  Wlicic  an  arccptaiico  payalilc  at  a  liaiikcrV  is  caiiccllcil  liv  liim 
liv  iiii-iakc,  llii-  will  imt  I'l'iidcr  liim  lialili'  I'nr  its  |)aviiii'ii|,  unless  tlieiv 
is  iieu'li.u'i'iii'e  cm  111-  part.  Warwick  /•.  Uoi^ei's,  ">  Man.  Si  (J.  iMd; 
Wilkiiisnii  r.  .lujin-'on, ;{  15.  A:  ('.  I2x  ;  lla|i(r  r,  Hirklieck,  1')  \v.\>\-  17. 

^i.  The  ilrawt'f  cannot  caii(;c'l  his  acceptance  aller  havniir  iiolilied 
tlic  lidliler  that  he  has  so  aoci'pti'd.  Set' Hectinn  21 ,  n.  .'{.  Sec  notes 
Ullili'l'  .-eclii  II    I  7- 

<»!$•  Whore  51  hill   or  jtcoeiitinico   is   matorijiUv -^"'"i '""  "f 
altori'd  without  the  tisseiit  of  till  ptirties  lijihlo  on 
the  hill,  the   hill   is   voided,  except  jis  uiiainst  a 
party  who  litts  himself  made,  authorized,  or  asseu- 
ted  to  the  altertition,  tind  sul)se([ueiit  iudorsers; 

Provided,  tluit  where  a  hill  has  heeii  materitdly  P'^o^'*"- 
altered,  hut  the  tilteratiou  is  not  it[)pareiit,  iind 
the  hill  is  in  the  hands  of  ti  holder  in  due  course, 
such  holder  nitty  avail  himself  of  the  hill  as  if  it 
had  not  heen  jiltered,  iind  may  enforce  ptiyment 
of  it  aeeordinji;  to  its  oriiiinal  tenor; 

Cl)  In  partieidiir,  the  foll()win<i:   alterations  are ^^''' •'♦'"•'' ""i- 
iiiateiial,  ntimely,  any  altertitioii  of  the  dtite,  theti.-ns. 
Slim  [)ayahle,  the  time  of  payment,   the   phice   of 
payment,  tind   where  a  hill  has    heen    accepted 
gviicrally,    the    addition   of  a  place   of  payment 
without  the  ticceptor's  assent. 

Sec -ectidiis  I'J,  l;<,  20,  21,  f)  I  anil  ")5  ami  also  77. 

The  I'dllowiii;;  alterations  have  heen  held  to  he  material  and  to  Noid 
the  ijdie  even  iii  the  hands  uf  a  bona  fide  holder  for  \alne. 

1.  Kramhilently  wrilin^r  ii  note  over  a  sii;natiire  written  on  a  ]iiei'e 
(if  |ia|iir  iiierelv  to  indicate  an    address.     Ford  r.  Aiij;er,  IS  L,  C.  J. 

2liii. 

2.  The  alteration  of  the  date.  ('.huMone  r.  Dew,  U.  C.  !)  C.  P. 
4:!'J;  lleur.  c.  Craitr,  I'.  C,  7  C.  P.  2:!!),  211  ;  l'.an(|iie  Ville  Mai'ie  r. 
Priiiieaii,  1  !..  X."20;  1  Q.  B.  R.  21  ;  Qiiehec  Hank  r .  O-ilvie,  ;!  Q  iJ. 
H.  2110:  Kiitivi  r.  Stonrton,  i>:i  J.  P.  ").■{;');  Hirschnian  r.  IJudd,  L.  \L, 
S  K\.  L71  ;  Soeicte  (ienerale  i'.  Metropolitan  Hank,  21  W.  II,:!:}').  Hut 
the  aheiation  of  the  date  cannot  he  oppiised  liv  the  maker  if  his  lialu- 
lity  he  imi  iiierea-ed.  Ante,  p.  2S,  n.  (i  ;  amU'ana  la  Investment  Co. 
V.  Di'uwii,  li)  11.  L.  ;{G-1:;  see  also  pages  53l).     See  notes. 
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3.  Tlio  alteration  as  totimo  nr  place  of  pavtneiit.  ^rcndiili  r.  Cw]. 
ver,  L'.  C  ;")  (j.  }}.  21s ;  Mcgneen  r.  Mcliitvre,  U.  C,  MO  C.  P.  12i,; 
Cowier.  Hall.  4  B..  &  AM.  l'.»7. 

4.  Tlie  iii(lur.«CMicnt  ot'a  rale  uf  cxcluuige.     Hirschfleld  v.  Smith, 

L.  R.,  7  C.  P.  ;mo. 

5.  Aildin^  the  words  "  without  prote-*t "  or  "without  rec(iin"^e" 
after  the  indorsement  is  perfecit.  Lutli  i\  Stewart,  (1  V.  !..  II.  ;is;i; 
Farmer  c.  {{and,  U  Me.  22.").  2S.1  ;    3  Randolpli,  §  17'):!. 

(i.  Fraudulently  oliteratiuj;;  a  contingency.  Campbell  t\  MeKinnmi, 
U.  C,  IH  Q  B.  612. 

7.  Making  a  note  "joint  and  several"  instead  of  joint.  Sainsou 
jj.  Yager,  4  0.  S.  2. 

8.  The  alteration  of  a  inemorandum,  part  of  the  hill,  restrictiiiL' 
indorsement.     Swaislaiid  r.  Davidsdii,  (J.  R.,  3  Chy.  U.  ;i2t). 

'.).  Making  a  note  negotiable.     Lawton  v.  Millidge,  2  Kerr,  520. 

10.  Altering  the  re-^ponsibiiity  of  payee  by  writing  liis  name  at  the 
foot  of  the  note  ai)parently  as  maker,  lleid  r.  Uumphrev,  (i  A.  U. 
603. 

11.  A  printed  form  of  note,  with  all  th"  blariks  filled  in  and  coniplcte 
in  every  respect,  except  that  it  had  not  been  signed  by  the  intciidi'd 
makers,  was  handed  liy  them  ti^  defendant,  endorsed  by  delcndaiil  fur 
their  acommoilatitm  and  iianded  back  to  them,  when  they,  witliuul 
defendant's  knowledge,  added,  after  the  words  "  value  received,"'  the 
words  '■  with  interest  at  ten  per  cent,  per  annum,  "  tb'Mi  signed  it,  and 
transferred  it  for  value  to  plaintitt.  Held,  that  ihieiidant  was  din- 
charged.     Halcrow  r.  Kelly,  U.  C.  28  C  P.  ool. 

12.  Any  alteration  which  changes  the  operation  of  the  bill  ami  the 
liability  of  the  parties,  whether  the  change  be  prcjndi(;ed  or  not,  is  a 
material  alteration.  Craighead  v.  McLonev,  ;>!)  Peiin.,s.  211  ;  .idhii- 
ston  r.  May,  7  ■  Ind.  203  ;  Gardner  r.  Walsh",  5  E.  &  HI  S3  ;  3  Randolph, 
§  1743.     See  notes. 

13.  At  common  law  a  material  alt"ration,  by  whomsoever  mmlo, 
avoids  and  discharges  the  bill,  except  as  aijainst  a  party  who  nia'le  ur 
a^isented  to  the  alteration.  Daviilsdii  v.  Cooper,  II  Ma.  \V.  79'>l;l'5 
M.  &  W.  343  ;  Ilamelm  v.  P.riick,  !)  Q.  B.  306. 

T/iefollowi,  J  (ilteratioHS  have  been  held  not  material  : 

14.  A  memorandum  at  the  foot  of  the  note  that  it  is  payable  i\t  a 
particular  bank,  (.'unard  i\  Po/.er,  2  Kerr,  365  ;  City  Bank  c.  Gor- 
rard  ;  Girouard,  Lettres  de  Change,  59. 

15.  Retracing  in  ink  what  is  written  in  pencil.  Reid  v.  Ruavk,  17 
Tex.  320;   Dunn  i\  Clements,  7 -lones,  58. 

16.  The  correcting  of  a  mistake.  London  and  Prov.  Bank  v, 
Roberts,  22\V.  Pr.  402;  Hamelin  r.  Brack,  9  Q.  B.  310;  Hrntt  r. 
Picard,  R.  k  .M.  37;  Cariss  k.  Tatter.sall,  2  M.  k  Gr.  S90  ;  Warwick 
V.  Rogers.  5  M.  k  G.  370. 

17.  Adding  the  word  "  agent  "  to  signature.  Manufacturers  Bank 
V.  Folette,  1  r  R.  I.  92. 

18.  Adding  the  name  of  the  bank  to  a  blank  ir.dorsement,  siL'nei 
"  A.  B.  cashier.  "    Bank  of  Genessee  v.  Patchin  Bank,  1.3  X.  Y.  liO'J. 

19.  Or  converting  a  blank  indorsement  into  a  special  one.  Foote 
V.  Bragg,  5  Blackf  .363. 

20.  Writing  address  below  pignatnre.  Marston  v.  Petit,  1  Camp. 
82  ;  Struthers  v.  Kendall,  41  Penn.  St.  214. 
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21.  Correcting:   a  naino  iiiis^^pclt.     Dcrl.v  c.   Tiirall,   49    Vt.   413;        S  63. 
Coir  r..  Hills  U  N.  H.  227  ;  .Muuchot  c.  Cusoii,  I  Brcv.  .SU7.  ^  " 

22.  Hehl,  tliat  even  if  the  imte  sued  on — given  for  a  composition 
au'rceil  npon  witli  t  lie  creditors  ufan  insolvent,  of  whom  the  plain  till' was 
OIK — was  alU'i'ed  after  the  ernlor-ers  iiad  siuned  it,  by  aijilin;:  the 
words  '"with  interest  at  seven  per  cent.,"  there  was  ample  evidence 
(t't't  out  in  the  report  of  the  case)  to  shew  that  it  was  so  altered,  while 
in  the  hands  uf  thi'  assijrnee,  to  conform  to  theoriirinal  intention  and 
ULli'eeiiient  of  the  parties,  and  that  the  endorser.s  ,suhse(iuenLly  assent- 
ed to  it.     Fitch  (.'.  Kelly,  U.  C,  44  Q.  B.  578. 

21  A  joint  note  made  by  two  i)ersons  appeared  on  its  face  to  iiave 
been  altereil  in  the  ilate. 

Tiie  note  was  delivered  to  the  nlaintitf  by  an  a'^ent  of  one  of  the 
makers  (defendants)  in  its  altered  state;  the  other  defendant  was 
called  as  a  witness,  and  siatcil  thai  he  conld  n(jt  wi'ile,  or  real  writing 
beyond  his  own  name,  ami  conld  not  say  that  the  note  had  been  altered 
(jince  he  signed  it.  Held,  sutficient  for  the  jury  to  infer  that  the  al- 
teration was  made  before  the  note  was  .signed.  Street  v.  Walsh,  I  riii. 
T  18(12,  N.  H.  Stev.  Dig. 

24.  A  ni>te  was  made  oy  tilling  u])an  engraved  form,  lietween  the 
words  "after  date"  and  "promise  to  pay"  the  space  left  for  the 
u-ual  words  "I"  or  "we"  was  very  small,  and  the  worils  "joint- 
ly and  severally  "  which  were  adtled  before  delivery  conld  not  have 
been  written  in  the  space.  lleld,th'it  in  such  a  case  the  mere  fact  that 
the  words  "  jointly  ami  severally  "  are  plainly  interlined  by  being  writ- 
ten over  the  place  where  they  are  intended  to  be  read,  but  in  the  same 
handwriting  as  the  rest  of  the  note,  is  not  sutticient  notice  of  an  alter- 
ation. Waterous  Engine  Works  Co  ,  Limited,  y.  McLean,  2  Ma.  li. 
27G. 

2').  The  indorsee  of  an  altered  bill,  bearing  marks  of  infirmity  and 
indeed  of  knaverv,  cannot  be  consjilered  an  innocent  holder.  Swais- 
land  0.  Davidson",  O.  R.,  !{  Chy.  ;!20. 

2G.  A  hank  whose  draft  has  been  altered  as  to  amount  cannot  re- 
cover hack  the  amount  paid  by  them  from  an  innocent  third  party 
who  has  parted  with  the  monev.  I'nion  Bank  c.  Ontario  Bank,  2^ 
L.  C  J.  ilOi);  see  also  Ryan  l\  The  Bank  of  Montreal,  12  0.  R.  ;!'J  ;  2 
Pardessus,  342. 

S.'Ctioa  63  should  be  read  together  with  .sections  12,  20,  24,  AUeraiion. 
54,  55  and  02,  which  all,  more  or  less,  refer  to  forged  or  altered 
iustrumentB.  These  provi-sions  are  all  borrowed  rerhnunt.  from 
the  Engli.-h  Act,  with  the  exception  of  the  last  provi.so  in  .sec- 
tion 24.  This  proviso  was  introduced  in  substitution  of  section 
60  of  the  English  Act,  or  section  60  of  the  Canadian  bill: 

"  When  a  bill  payable  to  order  on  demand  is  drawn  on  a 
banker,  and  the  banker  on  whom  it  is  drawn  pays  the  bill  in 
good  faith  and  in  tlie  ordinary  course  of  business,  it  is  not 
incumbent  on  the  banker  to  .show  that  the  indorsement  of  the 
payee  or  any  subsequent  indorsement  was  made  by  or  under  the 
authority  of  the  person  whose  indorsement  it  purports  to  be,  and 
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the  banker  is  (U'ouK'd  to  have  paid   tlie  bill   in  duo   course,  al- 
thoujili  sueh  indorsement  has  been  forged  or  made  without  autlio- 

This  seetion  was  the  re])roduction  of  the  Imperial  8ti(ute,  IG 
and  17  Vict.,  e.  ;")!>,  J^  19,  but  has  not  yet  found  its  way  into 
our  statutes.  Therel'ore.  tlie  deeisiou.s  rendered  under  it  ;  lul 
quoted  by  Chalmers,  at  p.  1!)7,  should  be  received  with  caution, 
If  not  altoucther  disregarded. 

Section  20  provides  that  bhink  signatures  or  inchoate  instru- 
ments must  be  filled  up  within  a  reasonable  time,  andstrictly  in 
accordance  with  the  authority  given;  but  that  even  if  tilled  up 
cduti'ary  to  tliis  jirovisioii.  it  is  valid  and  effectual  for  all  pur- 
poses in  tlie  hands  of  a  hohU^r  in  due  course.  See  section  2l)  auil 
cases  cited  untlei-  it. 

According  to  seciion  24,  forged  or  unauthorized  signatures  arc 
•wholly  inopirative,  and  no  right  to  retain  the  bill  or  to  give  a 
discharge  therefor,  or  to  inforc  ■  payment  thereof  against  any 
]>arty  theri  to,  can  be  ac([  ired  even  by  a  holder  in  due  courst, 
tlirmiijli  iir  iimlcr  llint  siqit'ititrc^  unless  that  party  is  cstoji/icd 
from  doing  so  uniler  sections  54  and  55  of  the  Act. 

Tlie  1  fleet  of  section  Gi)  !.<  that  a  material  alteration  aveids 
thi'  bill  as  to  all  parties,  t'xeepi  as  .gainst  one  who  has  himself 
made  autiiorized  or  assented  to  the  alteration,  and  all  subseipieiit 
indorsi  rs.  So,  a  form'd  imlorsement  will  transfer  no  title,  hut  a 
genuine  nnlorser  will  be  liable  to  his  indorsee;  the  acceplanoo 
of  a  bill  may  be  a  foriicry,  without  rendering  other  genuine  sii;na- 
tuns  iiiellectual. 

A  material  alteration  avoids  the  bill,  no  matter  by  whom  made, 
whetlu'r  by  a  partj'  to  it  or  by  a  stranger.  Bank  of  lliiidustaii 
V.  8m. th,  ;•{(;  L.  J.  C.  P.  241.  In  the  United  States,  it  is  lirkl 
that  an  alteration  by  a  stranger  is  an  act  of  "spoliation"  and 
does  not  discharge  the  parties,  unless  the  alteration  be  made 
while  tlie  instrument  is  in  the  custody  of  the  owner.  3  Randolph, 

A  material  alt  ration  avoids  the  bill,  even  when  made  in  such 
a  skilful  manner  as  to  deceive  a  cart'ful  and  intelligent  pei>oii, 
and  a  banker  or  acct'ptor,   who,  in  such  a  case,  pays  the  bill  as 

altered,  cannot  recover  it  back  from  the  drawer.     ''There  is  no 
dinct  authority  in   our  law  upon   the  subject,"  said  plaiutifi's 
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counsel  in  tho  case  of  Ila'l  n.  FuUor,  ciccidcd  in  England  in  §  63. 
18L!(!  ;  ''  but  the  very  point  is  discissed  in  Potluer's  Treatise  du 
Contrat  de  C'lianjie,  p.  1,  c.  4,  sect.  90,  p.  50."  "  Lorsque  lo  ban- 
quicr,  sur  qui  ;"ai  tire  une  lettre  de  chanuc  del 00  livres,  trompe 
p  ir  la  f'alsifici.tion  do  la  lettre,  paici  300  livres  au  porteur  de  la 
lettre.  le  paicuient  qu'il  a  fait  de  la  soniiue  de  200  livres  de  plus 
qu'il  n'est  porte  par  la  lettre  n'est  pas  uii  paieinent  ([u'il  fassercc 
c  a  urn  ma  ndati,  i>n  execution  du  niandat  doiitje  I'ai  charge  ;  on 
pent  seulenicnt  dire  qu'il  I'a  fait  a  lOcciision  du  niandat ;  la  fal- 
siticition  i\o  la  letire  qui  I'a  induit  en  erreur,  et  (]ui  lui  a  causd 
la  porte  de  la  sonime  qu'il  a  induenient  payc^e,  est  un  casfortuit, 
qui  n'a  ni  <?te  iii  pu  etre  prevu,  et  dont  on  ne  pi'ut  pas  dire  par 
cousiMjuent  que  j'ai  voulu  me  cliaracr  de  le  dedouimaiivr."  5  13. 
i^  (".  750.     Tlie  Cnurt  sanctioned  the  ruling  of  Pothier. 

Of  course  a  party,  who  has  hiuiself  made  or   assented  to  the 
alteration,  is  not  discharged. 

Where  a  party  executes  a   bill,  and  delivers  it  with  any  mate-  Blanks, 
rial  part  left  blank,  that  party  will  be  presumed,  against  a  holder 
ill  line  course,  to  have  authorized  the  filling  of  sucli  blank.     See 
soetidii  20. 

A  •'■•terial  alteration,  not  authorized  or  assented  to,  will  not 
avoid  I,  •  bill  in  the  hands  of  a  holder  in  due  course,  where  a 
space  is  left  by  the  negligence  of  the  parties  signing,  and  any 
subsequent  party  is  thereby  enabled  to  raise  the  am^iuntor  other- 
wise to  alter  the  bill  ;  the  party  guilty  of  the  negligence  is  held 
to  be  estopped  from  setting  14)  the  alteration  in  his  discharge, 
provided  such  negligence  bt;  the  direct  and  proximate  cause  of  the 
alteration.  Pagan  >\  Wylie,  1  lloss  Lead.  Cas.  104;  ITelwege 
".  llibernia  National  Bank.  28  La.  Au.  520;  Young  r.  (Jrotc, 
4  Biiig.  253;  3  l?aiidolph,  1770 ;  Chalmers,  8;  Dorwin  v^ 
Thompson,  13  L.  C.  J.  2ti2;  Garrard  v.  Lewis,  G  L.  N.  G2  ; 
Union  Bank  /-.Ontario  Bank,  24  L  C.J.  300.  But  iiegligenco 
in  the  iiido  senient  will  not  excuse  an  alteration  in  tie  body  of 
tiie  l>ill.  Swai.^land  ik  Davidson,  O.  11.,  3  Chy.  1).  324.  "  If  it 
be  the  fault  of  the  customer,"  said  Lord  B  'St,  C.  J.,  in  Young 
'•■  (Irote,  in  1.S27,  "  that  the  banker  pays  more  than  he  ought, 
he  cannot  be  called  on  to  pay  again.  That  p"inciple  has  been 
Well  illustrated  by  Pochier,  in  ccuunienling  on  the  case  put  by 
Scachia  :     "  Cependant,   si   c'etait  par  la  faute  du  tircur  que  le 
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baiKjulcr  out  6te  induit  on  ori-i'iir,  L'  tirour  n'ayaiit  pa>'  u  oin 
d'ocriro  sa  lottre  do  maiiiero  a  provoiiir  los  i'alsilicatidiis,  /).//'», 
b'il  avait  ocrit  on  cliittVes  la  soiuiuo  tiroo  par  la  lo  tro  ot  ((iiOii 
eut  ajouto  zero,  lo  tinur  sorait  on  co  cas  tonu  d'hid.  lunis,  r  lo 
banquior  do  ce  qu'il  a  souftVrl  do  la  falsification  do  la  Lttr',  i 
la(jU(llo  i(!  tirour,  par  sa  t'auto,  a  donno  liou  ;  ot  c'ost  a  ci'  eas 
qu'on  doit  rostroindro  la  doci.sion  do  Scacliia."  1  Ross,  \'.)X;  see 
also  Soine,  2fiLh  Juno,  18(54  ;  P  .ris,  KUh  May,  1SB5,,  both  cited 
in  5  Alauzot,  nn.  U03,  UIO;  Niuies,  lOtli  April,  1875,  D.  OG,  2, 
210. 

Finally,  vvhethor  thore  bo  or  be  not  nogloct  in  writing  out  tho 
bill,  the  Imlder  in  due  course  is  entitled,  under  the  pr  v'lf"  of 
section  63,  to  recover  from  all  panics  to  the  bil^,  accordii.j  to 
its  original  tenor,  /)ri)vulf'tlfhe  (tl/erdfion.  he  not  i(/)p<ireiif, 

"The  proviso,"  says  Chalmers,  p.  201,  "  was  introduced  in 
committee  to  mitigato  t'^o  vigor  of  the  c  immon  law  rule  in  favor 
of  a  holder  in  due  course."  Such  is  also  the  law  in  France, 
Nimes,  19th  April,  1875,  D.  76,  2,  210;  2  I'ardossus.  n.  4:)3  ; 
Alauzot,  nn.  1406,  1+08;  and  was  a[)pliod  in  Manitoba. 
Watorous  Engine  Works  Co.  v.  McLean,  2  Ma.  R.  276. 

What  constitutes  an  apparent  alteration  is  a  question  of  fact 
to  be  dotorminod  according  to  the  circumstances  of  each  case.  3 
Ran<lolph,  §  1784  to  §  1786. 

It  must  be  remarked,  finally,  that  section  63  does  not  define 
whatconsiitutes  a  material  alteration,  but  only  instances  or  parti- 
cularizes in  sub-section  2  some  of  the  most  important,  namely, 
any  alteration  of  the  date,  the  sum  payable,  the  time  and  the 
place  of  payment,  and  the  "crossing"  of  a  cheque.  Sect.  77. 
Thus,  the  Act  settles  the  point,  doubted  in  some  cases,  as  to 
whether  the  maker  of  a  note  is  discharged  by  such  an  alteration 
in  the  date  as  would  extend  the  term  of  payment.  See  section  13, 
n.  6.  The  maker  is  discharged,  but  will  remain  liable  on  the 
original  consideration.  But  in  so  particularizing,  the  Act  has 
not  changed  the  general  principle  that  any  alteration  which  mo- 
difies the  operation  of  the  bill  and  liabilities  of  the  parties  is 
material.  See  supra,  nn.  4,  5,  6,  7,  8,  9,  10  and  12.  See  also 
3  Randolph,  §§  1744,  1748  to  1752  ;  and  also  1756  and  1760. 

To  guard  against  forgery  or  any  alteration  of  the  bill,  it  is  cu.s- 
tomary  among  bankers  and  merchants,  especially  in  the  case  of  a 
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toroign  bill,  to  advise  by  letter  of  tlic  issue  of  the  bill,  i;ivin<5  at  §  63. 
tlK'  sauK'  tiuu'  all  its  partieulars.  This  lett  r  is  culled  letter  of 
advice,  and  a  rcd'crence  to  it  is  made  in  the  bill,  by  puttinii-  at  the 
end  of  it  the  words  "with  further  aiiviee  "  or  "as  per  advici'," 
ante,  p.  12.  The  insertion  of  these  words  does  not  render  the  bill 
conditional,  but  the  drawee  is  not  bound  to  accept  or  pay 
without  such  advice;  and  if  he  does  it  is  at  his  own  peril.  Story, 
g  65,  Chalmers,  171. 

Where  the  advict-  fails  to  reach  the  diaweo  in  due  time,  the 
holder  is  not  obliged  to  wait,  but  should  proceed  against  the 
urawer  and  indorsers,  just  as  if  the  advice  had  been   received. 

Forgery  of  a  bill  or  note,  or  of  any  part,  or  uttering,  knowing  l'''>rgpry, 

.     \      V  1    •     i?  1  o        4        '     1-  false  iireten- 

i  to  bi'  forged,  is  felony,     feee  Appendix.  ycj,  y[y_ 

Inducing  a  person  by  violence  or  threats  to  execute  a  bill  or 
note  or  other  valuable  security  is  also  made  a  felony.  Ca.  lley. 
St.,  c.  173,  sec.  5. 

Fraudulently  to  obtain  by  false  pretences  a  signature  to  a  bill 
or  nitte,  or  the  destruction  of  the  instrument  in  whole  or  in  part, 
is  a  misdemeanor.     Ca.  Rev.  St.,  c  164,  s.  78. 

Agents,  clerks  and  employees  generally  embezzling,  or  other- 
wise fraudulently  disposing  of  a  bill  or  note  entrusted  to  them, 
ar,' guilty  of  a  misdemeanor.  Ca.  Rev,  St.,  ch.  1G4,  s.  59  and 
fol. 

The  fraudulent  signing  of  a  bill  or  note  for  ;iny  other  person  by 
procuration  or  otlierwis!,  \v  thout  lawful  authority,  or  knowingly 
utt.-ring  t'u!S:im',  is  forgery    and  felony.     C.  Rjv.  St.,  o.  105, 
Bee.  30.     See  also  Byles  on  Bills,  14th  ed.  342. 
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Ui-(|iiin'mi'n(.- 
tor  Viilidit}'. 


Aco.i>tM  IOC        |«  I,  ^yiie>i-c;i  bill  ofexcliiiiiiio  has  been  protested 

tor  liiiiiiir  o  I 

*"/"''  i""'^'^-'- for  dishonor  by  non-neceptance,  or  })roteste(l  lor 
l)etter  security,  and  is  not  overdue,  jiny  person, 
not  being  a  party  already  liiible  thereon,  may, 
Avith  tlie  consent  of  the  holder,  intervene  and 
accept  the  bill  supra  protest,  lor  the  honor  of  any 
l)arty  liable  thereon,  or  for  the  honor  of  the  person 
for  whose  aco  )U;it  the  bill  is  dr.iwii ; 

Sec  ■I'ctioii    I'l. 

(2)  A  bill  may  be  accepted  j'or  honor  for  part 
onlv  of  the  sum  for  which  it  is  drawn  ; 

(3)  An  acceptance  for  honor  ,siipra  [)rotest,  in 
order  to  be  valid,  must : — 

[(i)  Be  written  on  the  bill,  and  indicate  that 
it  is  an   acceptance   for  honor  ; 

(/>)   Be  signed  by  the  acceptor  f)r  lionor; 

(4)  Where  an  acceptance  for  honor  does  not 
expressly  state  for  whose  honor  it  is  made,  it  is 
deemed  to  be  an  acceptance  for  the  honor  of  the 
drawer  ; 

(5)  Where  a1)ill  payalde  after  sight  is  accepted 
for  honor,  its  nniturity  is  calculated  from  the 
date  of  protesting  for  non-ac'ceptancte,  and  not 
from  the  date  of  the  acceptance   for  honor. 

0."5.  The  acceptor  for  honor  of  a  bill  1  '  accept- 
ing it  engages  that  he  will,  on  due  presentment, 
pay  the  bill  according  to  the  tenor  of  his  accept- 
ance, if  it  is  not  paid  by  the  drawee,  provided  it 
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has  been  duly  presented   for  payment   and    pro-      *5  66. 
tested    lor  non-pa\  niont,  and   that    lie    roC(.'ives 
notice  of  these  I'aets  ; 

{2)    The    acceptor  for   honor   is   liiible   to  the  To  uimt  pur- 
holder  and  to  all  parties  to  the  hill  suhsecpient  to 
the  l)arty  for  whose  honor  he  had  accepted. 

<!<».  Where  a  dishonored  ijill   has  been   accept- ^'■"'"'''"''"'''f 

*■        til  ii('i't'|i'(ir 

ed  for  honor  6v^.y>;vt    protest,  or  contains   a  refer- 1'"- in. nur. 
once  in  case  of  need,  it  must  he  protes<"ed  for  non- 
payment before  it  is    presented    for   payment  to 
the  acceptor  for  honor,  or   referee  in  case  of  need  ; 

(2)  Where  the  address  of  tl.  3  acce})tor  for  honor  Tinu'  for  i.ro- 
i^i  in  the  same  place  where  the  bill  is  protested  '" 
lor  non-payment,  tiie  bill  nuist  be  presented  to 
him  not  later  than  the  dav  following;  its  niatur- 
ity;  and  where  the  address  of  the  acce])tor  for 
honor  is  in  some  place  other  than  the  })lace  where 
it  was  protested  for  non-payment,  the  bill  must 
be  forwarded  not  later  than  the  day  following  its 
maturity  for  presentment  to  him; 

(o)  Delay  in  presentment  or    non-i)resentmenti^^'"-^''~ '"•• 
is  excused  by  any   circumstance  which  would  ex- nKut  c,r  delay. 
cuse    delay  in  presentment  for    payment  or  non- 
i)resentment  for  payment  ; 

{[)  When  a  bill  of  exchange  is   dishonored  by  Pn.tist  r.ir 
the  acceptor  for  honor,  it    must  be    protested  |'jj^.  """i''-^""" 
noii-payment  by  him. 

<»7.  Where  a  bill  has    been   ])rjtested  for  non-i'a.v.ncnt  tor 
payment,  any   person    may  intervene   jind  pay  it  pn.tcst. 
sHj)ra  protest,  for    the  honor  of  any  party    liable 
thereon,  or  for  the  honor  of  the  person  for  whose 
account  the  bill  is  drawn  ; 
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(2)  Whore  two  or  more  persons  oiler  to  pay  -. 
bill  for  tlie  honor  of  different  parties,  the  person 
whose  payment  will  discharge  most  parties  to  tiie 
bill  shall  have  the  preference  ; 

(3)  Payment  for  honor  f>iii>ra  protest,  in  order  to 
operate  as  snch  and  not  as  a  mere  voluntary 
payment,  must  be  attested  by  a  notarial  act  of 
honor,  which  may  be  appended  to  the  protest  or 
form  an  extension  of  it ; 

(4)  The  notarial  act  of  honor  must  be  founded 
on  a  declaration  made  by  the  payer  for  honor,  or 
his  agent  in  that  behalf,  declaring  his  intention 
to  pay  the  bill  for  honor,  and  for  whose  honor  he 
pays ; 

5)  Where  a  bill  has  been  paid  for  honor,  all 
parties  subsequent  to  the  party  for  whose  honor 
it  is  paid  are  discharged  ;  but  the  payer  for  hoiior 
is  subrogated  for  and  succeeds  to  both  tlie  rights 
and  duties  of  the  holder,  as  regtirds  the  party  for 
whose  honor  he  pays  and  all  ptirties  liable  to 
that  party  ; 

(G)  The  payer  for  honor,  on  paying  to  the 
holder  tlie  amount  of  the  bill  and  the  notarial  ex- 
penses incidental  to  its  dishonor,  is  entitled  to 
receive  both  the  bill  itself  and  the  protest.  If 
the  holder  does  not  on  demand  deliver  tliem  u{), 
he  shall  be  liable  to  the  payer  for  honor  in 
damages ; 

(7)  Where  the  holder  of  a  bill  refuses  to  receive 
payment  sxpra  protest,  he  shall  lose  his  right 
of  recourse  against  any  party  who  would  have 
been  discharged  by  such  payment. 


Intervention  for  Honour. 


239 


If 


riglit 
have 


"'111'  iiit'i'Vi'iitinii  (if  ii  (liinl  [liirty  who  accepts  or  {)ays  for  §  67. 
lioiiur  ii^  iioL  of  fp'(jiifiit  (icciirrciicc'.  The  (cxt  books  coiitiiin 
very  few  eases  on  the  suhjeci.  ami  tlie  provisions  of  the  Act  arc 
so  coniphte,  that  exjthiiiations  arc  hardly  necessary.  Acc('j)taiico 
for  h(io(.r  can  take  phice  only  after  protest  for  non-acci'ptanco 
or  iii'dli'st  for  better  security.  JSi'C,  04.  My  section  i)2,  it  is 
sullieient  that  the  bill  ha>  been  noti'd. 

As  rinarked  by  Potliier,  tlie  o!;u^■atiolls  arisin<:;  from  an 
ac(';'|>tanc.' tor  honor  art;  thosiof  ncijc/ionun  (jistt>n\a,  Coiitrat 
du  .'haii;;;e,  n.  3  ;   1  Bedarride,  iil'J. 

The  drawee,  after  havinj;'  refused,  may  accept  for  honor  us 
well  as  a  stranger  to  the  bill.  The  holder  may  refvise  to  allnw 
iiu  aec.'ptance  for  honor,  when  necessary,  jirotest  and  iiiw  notice 
of  dlshiuior,  and  at  once  sue  tin;  drawer  and  indorsers,  sect.  \',\ 
(2);  but  if  he  accept  it,  he  is  Ijdund  to  wait  till  the  maturity 
(if  tlie  bill.  Chalmers,  V1\K  The  latter  is  calculated  from  the; 
i|,it.'  of  the  noting  ibr  non-acceptance  and  nut  from  that  ot  the 
aci.'t|)taiice  for  honor. 

The  acceptor  for  honor  undertakes  to  pay  the  bill  according 
III  the  t.'uor  of  his  acceptance  in  the  event  of  its  not  being  paid 
liy  tlu!  drawee,  jirovided  it  be  ])resented  for  jiayment  to  the 
ilruwee  and  protested  for  non-payment,  as  provided  for  in  sections 
(if)  ;ind  (i(5. 

The  acceptor  for  honor  is  no  longer  bound  to  give  notice  of 
his  acceptance  to  the  person  iur  whose  honor  he  has  acceptid  ; 
ami  in  this  respect  the  law  of  Quebec  has  been  changed.  See 
Alt.  L>2:)7  C.  C.  L.  C. 

An  acceptance  for  honor  benefits  only  the  parties  subsequi  nt 
to  tlh'  person  for  whose  honor  it  is  made.  Art.  22!>G  C  C.  Ji. 
C.  Lf  tlu!  bill  is  not  presented  in  due  time  to  the  accejitor  tnr 
lioiior,  any  parly,  who  would  have  been  discharged  if  lu'  hail 
paid  the  bill,  is  discharged  by  the  holder's  ladies.  An  acci'})t(ir 
t'lir  liiiiior  is  bound  by  the  estoppels  binding  upon  an  ordinary 
acceptor. 

I'aymeiit  for  honor  stipm  protest  may  also  take  place  for  the 
honor  of  any  party  liable  on  the  bill  or  for  that  of  the  person 
fur  whose  account  it  is  drawn,  called  donncur  d'ordre.  Persons 
wliothus  pay  a  bill  stand  with  respect  to  the  other  parties  to 
the  bill  in  the  situation  of  the  party  for  whom  the  paymeut  is 
made.    Hutchisou  v.  Monroe,  U.  C,  8  Q.  ii.  103 
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5^  67.  rayiiiont  for  lioimr  must  bn  attested  by  a  notarial  act,  scclinii 

GH,  and  the  party  jciyiiiii  niust  state  tor  whose  hdiior  In-  puys. 
It' he  should  however  (iniitso  t(»  statu,  he  is  presumed  to  ac(|uire 
all  the  ri.^hts  of  the  Ixildcr.  llej.  !)  Dee.  1H72,  D.  1.").  1,  5(14. 
Acceptance  or  payiii.'ut  siipni  proti-st  is  known  in  Franco  as 
acceptation  on  pdlemrnf  pdr  Intcrrcntuin, 


Lost  Instruments. 
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§  68. 


Lost  liistnimenfs. 

as,  Wlierc  a  bill  has  been  lost  before  it  is  over-  ho''iT;s  ri^ht 
due,  the  person  who  was  holder  of  it  may  apply  to  ui  i.  a  hui 
the  drawer  to  give  him  another  bill  of  the  same 
tenor,  giving  security  to  the  drawer,  if  required, 
to  indemnify  him  against  all  persons  whatever,  in 
case  the  bill  alleged  to  have  been  lost  shall  be 
found  again ; 

(2)  If  the  drawer,  on   request  as  aforesaid,  re-  rfnfu>oj. 
fus.    to  give  such  duplicate  bill,  he  may  be  com- 
pelled to  do  so. 

ttO.  In  anv  action  or  proceedino;  upou  a  bill,  the  A"'i'^n  on  lo.^t 
court  or  a  judge  may  order  that  the  loss  of  the 
instrument  shall  not  l)e  set  up,  provided  an  in- 
demnity is  given  to  the  satisfaction  of  the  court 
or  judge  against  the  claims  of  any  otaer  person 
upon  the  instrument  in  question. 

See  Waiito  V.  Robinson,  2  R.   de  L.  20  ;  Beaupre  v.  B   -n,  2  R.  de 

L.  :n. 

1.  A  person  suing  on  a  lost  note  should,  lief'oro  action,  toiidcr  an 
ill  IciiHiity  to  till'  maker.  It"  ho  nej^loct  tliis,  it  will  he  at  tjic  risk  of 
oi-t-;  to  defendant.  Banque  Jacques-Curtier  o.  Strarluui,  T.  C-,  5 
P.R.  1;V.). 

2.  Proof  of  the  loss  by  parol  testimony,  after  first  iiiakiii'j'  an  alH- 
'luvit  to  tluu  ell'eet,  held'  le-j;!!!  evidence.     Carden  v.  Riiiter,  1'  L.  C.  J. 

217. 

'•'>■  No  indemnity  is  due  if  the  bill  he  not  negotiable.  C'ooley  r. 
I»'iinininn  Building  Society,  1  L.  N.  4i);  24  L.  C.  J.  111. 

1.  Where  the  bill  is  lost  after  being  tiled  in  court,  plaiuiitK  to 
prnceed  as  if  lust  before,  Le\vi.«  i>.  Walters,  IG  L.  GtO;  i..  U.  R. 
•1  Q.  B.  25G. 

16 
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^6d. 


Xo-iM.iill. 


Tl.    All  llCtiitll     IUmMI     il    linic  liol     lilcd     will     111'  ilisillif^'l'll,       Illliliili   c. 

■  (lirdimi'd,  2\   \..  C    .1.  1^  ;   llmik  ut   MmiiImiiI  c.   Sni  |it,  ('.  C,  Is  y 

I!,  r.ij. 

(I  Hut  wlirrc  ill  fi  •-iiil  In  ciirnrcc  piiyuiriit  (it'|ir  niiis>i(iry  iintc-:  ilmi 
iiipl  liCfii  lii>l,!irii'r  iiiiiliii'ily,  till'  (li'tciuliuil  iilli.ucij  tlii-  lull  to  |,(. 
tiiUi'ii  /iro  ctin/'isso,  jiinl  niniiifd  tn  iiiiikc  any  ilciimmi  I'nr  siMMirilv 
ii;:aiii-'t  the  iidIi'-,  the  (niii't  iiiaiic  u  lU'crcc  t\>v  itiiyiiiciit  wiiliiFiii 
r('i|iiii'iiiir  till'  piaiiitill  to  ^'i\i'  .-(.riiritv.  Alu'll  r.  Murri^-nii,  lil!  Cliv 
l(ii>. 

7.  Wluro  il  Hull'  Imd  liccii  ciiil'ir.-'i'il  to  lui  iittoriicv's  clciK-  in 
the  (-•oniNi' of  liiisiiii'^^s,  and  iiii-liiid,  Held,  tlmt  ■^ci'oiiilary  cvidriico 
of  It  I'oiiid  not  lie  1,'ivi'ii  without  calliii'^  tlii' ck'i'k,  altlioiiirli  llu'iittnr- 
iK'v  was  calU'd,  and  sworn  to  hi- lulicf of  its  luss.  (Irovo  c.  Clark, 
5  ().  S.  2()"<. 

S,  111  an  iK'tioii  on  a  note,  wiicrc  thi'  iiiakiiii;  of  tlic  note  is  admitted, 
f  p|'  in^lani'c,  hy  a  plea  of  |iayiiit'iit.  QiioTi',  wlietlici'  tiic  plainliU' 
must  iiripdiicc  and  lilf  the  imh'  iict'oiv  liaviiii^  liis  vfrdici  rcoorijed. 
.Mullhnlland  /•.  Morlcy,  V.  C.  7  L.  J.  :!'j:i. 

!•.  Iiidcmiiity  due  ca  di  time  the  iilaiiitiU'caniiot  jiroiluct'  tlic  iii-Irii- 
mcnt.     l'ari<,'llllli  Xo\ .,  Isiid,  j).  (17,  li,  17. 

Till!  I'ai't  tl'iit  a  bill  lias  Ii.h'u  lost  or  dct^troyc  1  (lie,-,  .lot 
I  xctiso  pri'sciitiin-nt  lor  [laymoiit,  protjst  and  iiotit'e  of  disliDiiitf. 
y.'ctiotis  in  (r).  f)!  (S). 

Clialiiiri's,  p.  !il(i,  rrinarks  tliat  the  n-iiu'ily  liivcii  hy  tlii'  Act, 
ill  till'  case  ol' a  lost  iiistniiuciit,  is  vi!iy  in  nlomiatr,  and  not  so 
I'onipk'tc  as  that  provli.U'd  in  tho  (JotitiiU'iital  Codes,  as  it  uivi.vs 
no  power  to  obtain  an  indorsi  niriit,  or  acv  ptaiuu'  over  ajjiiiii. 
W'licrc  pirooi' is  made,  however,  ol'tlie  loss  of  the  bill,  and  a  hnii  1 
of  iiidi'tnnity  olVered,  all  parties  to  the  bill  will  be  held  li;ibl'. 
Art.  '2'Mit  (J.('.  says  :  •'  l'ayinent(d'a  lost  bill  of e.\«haiijiOiiiay  he 
recovered  upon  the  holder  inakin'j:dne  jiroof  of  the  loss,  and  al-o, 
if  tho  bill  be  negotiable,  on  uiviiit;-  rj'eurity  to  the  parties  liable, 
according'  to  the  diserrtion  of  the  court.  " 

The  Aet  is  also  (hfeetive,  inasinneli  as  it  does  iiotbind  a  Cana- 
dian indorserof  a  bill  drawn  abroad  ti  obtain  and  supply  a  ii  w 
Idjl.  In  I'^ranee,  the  last  indorsor  is  bound,  like  tin.'  drawer,  to 
!?upply  a  new  bill.     2  Pardcssus,  279. 

If  no  tender  of  an  indemnity  bo  made  before  suit,  tlie  plnintill' 
is  not  entitled  to  oo.sts.      King  v.    Zimmerman,   L.  11.,  b  ('.  I'. 

4(;g. 


W! 


loro  a 


bill 


IS   drawn  m  a  st 


■t,    th 


ic    acceptor    is    entitled    to 


indemnity,  if  the  partc(mtaininglii.s  acceptanoo  be  lost.  IJej.ord. 
May  1HI57,  I).  37,  T,  314. 

Under  the  French  Code,  Art.  155,    and  under  the  ordiiKinoc 


\V^  lllill 
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of  l»)7;l,  tit.  T),  !irt.  20,  tliii  suivty  wio  ^Ivcs  tin;  h>w\  in  ili.s- 
e'li:vr;j,t'(l  al'tiT  tlic  l;i|wi!  of  tliroo  yi'iirs,  In  thi'  iibsciirc!  of  any  pro- 
fi'.'dini^  iii,';iinst  liini  durin;^'  tliiit  time,  but  it  would  sconi  tiiat  in 
C;iuudii  ho  will  niuiiin  liable  nslon^  u.s  the  bill  in  notprowcribed. 
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§70. 


If  nogotiatod 
to  (lifferont 
holders. 


Bill  in  a  Set. 
As  tobiisin        TO.  Where  a  bill  is  drawn  in  a  set,  each  part  of 

sets,  ,     . 

the  set  being  numbered,   and  containing  a   refer- 
ence to  the  other  parts,  the  whole  of  the  parti 
constitute  one  bill ; 
If  indorsed  to      (2)  AVherc  the  holder  of  a  set  indorses  two  or 

dittereut  per-  ^     ' 

sous.  more  parts   to  diflerent   persons,   he  is  liable  on 

every  such  part,  and  every  indorser  subsequent 
to  him  is  liable  on  the  part  he  has  himself  in- 
dorsed as  if  the  said  parts  were  separate  bills; 

(3)  Where  two  or  more  parts  of  a  set  are  ne- 
gotiated to  different  holders  in  due  course,  the 
holder  whose  title  first  accrues  is,  as  between  such 
holders,  deemed  the  true  owner  of  the  bill;  but 
nothing  in  this  sub-section  shall  alFect  the  rights 
of  a  person  who  in  due  course  accepts  or  i)ays  the 
part  first  presented  to  him  ; 

(4)  The  acceptance  may  be  written  on  any 
part,  and  it  must  be  written  on  one  part  only  ; 

ifmorothnn        /5)  1  f  the  drawcc  acccpts  morc   than  one  ])art, 

one  jiurt  is  ac-         ^    '  '■        _  i  ' 

acpted.  j;ii(l  .such  acccptcd  parts  get  into  the  hands  of  dif- 

ferent holders  in  due  course,  he  is  liable  on  eveiy 
such  part  as  if  it  were  a  separate  bill ; 

Payment  ((])  Wlicii  the  acccptor  of  a  bill  drawn  in  a  set 

withoiif  deli-  -i        -.i  ,  •    •  .1  x     i  •  i  • 

very  i-i  proper  pays  it  wituout   requiring  tlic  part  bearing    his 

^"  '  ax:ceptance    to  be  delivered  up  to  him,  and    that 

part  at  maturity  is  outstanding  in  the  hands  of  a 


Accoptanco. 
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holder  iu  clue  course,  lie  is  liable   to    the  holder      §  70. 


thereof; 

{7^    Siil)ject  to  the  preceding  rules,  where  any  Disciiarge. 
one  part  of  a  bill  drawn  in  a  set  is  discharged  by 
payment    or  otherwise    the   whole    bill  is   dis- 
charged. 

Forcifjn  bills  of  exchange  are  usually  drawn  in  sots  of  se     ral  ^'^^^  ^°^  ^  ^^^' 
parts,  till  of  which  the  drawer  is  bound    to  deliver  to  the  payee. 
C.  C.  L.  C.  art.  22S4.     See  supr(,  p.  12. 

The  acceptor  should  be  careful  to  accept  one  part  only,  and  not 
to  piy  tliu  bill  unless  the  part  he  has  accepted  be  surrendered  to 
biui.  When  '  •ere  is  no  acceptance,  he  may  pay  the  first  iioUler 
wiio  presents  himself.  This  is  also  the  law  iu  France.  Kej.  4th 
April  1832,  I).  32,  1,349. 

Parties  negotiatini:;  two  or  more  parts  to  diff(^rent  persons  are 
]iabl(!  just  as  if  the  latter  form  separate  bills.  It  has  been  held 
iu  Fiance,  that  the  indorser  who  thus  negotiates  several  parts  of 
a  bill  cannot  set  up  the  want  of  diligence,  inasmuch  as  lie  is 
deemed  guilty  of  fraud  and  liable  as  a  new  drawer.  Rej.  1th  April 
1832,  D.  32,  1,  349  ;  2  Pard.  319.  But  perhaps  the  Act  will  not 
bear  such  an  interpretation. 

If  indorsed  to  tlie  same  person,  it  would  .seem,  according  to 
Chalmers,  p.  21i*,  that  the  payment  of  one  part  would  discharge 
the  others,  sub<.  7.  But  how  about  the  rights  of  third  parties, 
who  in  good  faith  and  for  value  have  accjuired  any  of  these  parts 
wiiich  arc  not  delivered  up  ? 

It  seems  therefore  more  prudent,  if  not  altogether  necessary,  to 
adhere  to  the  old  rule,  that  an  indorser  is  not  bound  to  pay  a 
dishonored  set,  unless  all  the  parts  bearing  his  indorsement  are 
delivered  up  to  him  or  accounted  for.  Socidt»5  Generale  v.  Metro- 
pi  .lit  an  Bank,  27  L.  T.  N.  S.  854. 

Tlie  parts  of  a  set  must  be  distinguished  from  copies  of  a  bill,  rdjiies, 
An  indorsement  may  be  written  on  a  copy,  section  32;  but  the 
indorser  should  be  careful  to  issue  an  exact  transcript  of  the  bill 
and  of  the  indorsements  and  memoranda  found  thereon,  and  to 
imlicate  where  the  copy  ends  and  the  original  indorsement 
begins. 
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§  70.  In  France  this  is  effected  by  the  insertion  of  the  words  "  jus- 

'  qu'ici  copic,"  or  "  a  copy  as  far  a    this,  "  written  after  the  last 

copied  indorsement.  For  instance,  A.  indorses  an  origiua  bill 
btaring  other  indorsements.  lie  issues  a  copy  of  the  bill,  men- 
tioning all  previous  indorsfiments  except  his  own,  and  he  indorsCg 
tlie  copy  after  the  words  "  a  copy  as  far  as  this."  It  has  bceu 
held  that  he  would  be  responsible,  as  if  he  had  indorsed  two 
separate  bills.  Paris,  14th  January.  1830.  "  Attenduque  si, 
apr^s  avoir  negocid  I'originnl,  le  donneur  d'oidre  eree  unc  copio 
dans  laquellc,  rehitant  tous  les  divers  endossenients,  il  omct  de 
mentionner  celui  rju'il  a  donne^  et  appose  immedi;iteinent  apros 
k's  endosseurs  antdrieurs  ces  mots  :  ju.^qin'ci  copic,  il  peut  laissor 
croire,  aux  tiers  auxcjuels  la  copie  est  prdsentee,  que  les  endosse- 
iiKnts  portds  sur  'original  s'arrctent  aux  mots  jusquici  copic, 
ct  que  cet  original  n'a  pas  dte  endossd  par  lui ;  il  crde  ain>i 
deux  titres,  et  conimet  une  imprudence  des  suites  de  laquelle  il 
s'l-xposeii  devenir  responsable,  etc."  1  13ed.  153;  Byles,  1-lth  cd. 
130. 
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§71. 


Covjlict  of  Laws. 

71.  AYliere  a  bill  drawn  in  one  conntry  is  ne-J^'''-' ^vIutp 
gotiated,    accepted   or    |)iiyal)le  in    another,    t];e 
rights,  duties  and  liabilities  of  the  parties  thereto 
are  determined  as  follows  : — 

(a)  The  validity  of  a  bill  as  reu'ards  reciui- V'-''' .>•  |""' 
sites  in  form  is  determined  by  the  law  of  the 
]ilace  of  issue,  and  the  validity  as  regards  requi- 
sites in  form  of  the  supervening  contracts,  such  as 
acceptance,  or  indorsement,  or  acceptance  supra 
protest,  is  determined  b}^  the  law  of  the  place 
where  such  contract  was  made: 

Provided  that  : —  Piovi.^o. 

(1)  Where  a  bill  is  issued  out  of  Canada,  it  is 
not  invalid  by  reason  only  that  it  is  not  stamped 
ill  accordance  with  the  huv  of  the   })lace  of  issue; 

(2)  Where  a  bill,  issued  out  of  Canada,  con- 
forms, as  regards  requisites  in  form,  to  the  law 
of  Canada,  it  may,  for  the  purpose  of  enforcing 
payment  thereof,  be  treated  as  valid  as  between 
all  persons  \vlio  negotiate,  hold  or  become  parties 
to  it  in  Canada; 

[l>)  Subject  to  the  provisions  of  this   Act,   the  "'"^^ '"?.'"- 

iliirsiMiicut, 

niterpretation  of  the  drawing,    indorsement,  ac-'^e. 
ceptance,  or  acceptance  supra  protest  of  a  bill,  is 
determined  by  the  law  of  the  place  wdiere  such 
contract  is  made : 


m:  yj 
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Provided,  that  where  an  inland  bill  is  indorsed 
in  a  foreign  country,  the  indorsement  shall,  as 
reijjards  the  payer,  be  interpreted  according  to  the 
law  of  Canada ; 

(c)  The  duties  of  the  holder  with  respect  to 
presentment  for  acceptance  or  payment  and  tlie 
necessity  for  or  suificiency  of  a  protest  or  notice  of 
dislionor,  or  otherwise,  are  determined  by  the 
law  of  the  place  where  the  act  is  done  or  the  bill 
is  dishonored.  (') 

((I)  Where  a  bill  is  drawn  out  of  but  payable  in 
Canada,  and  the  sum  payable  is  not  expressed  in 
the  currency  of  Canada,  the  amount  shall,  in  the 
absence  of  some  express  stipulation,  be  calculated 
according  to  the  rate  of  exchange  for  sight  drafts 
at  the  place  of  payment  on  the  day  the  bill  is 
payable.   (-) 

{e)  Where  a  bill  is  drawn  in  one  country  and 
is  p;iyable  in  another,  the  due  date  thereof  is  de- 
termined according  to  the  law  of  the  place  where 
it  is  payable  ; 

(/)  If  a  bill  or  note,  presented  for  acceptance, 
or  payable  out  of  Canada,  is  protested  for  non-ac 
ceptance  or  non-payment,  a  notarial  copy  of  the 
protest  and  of  the  notice  of  dishonor,  and  a  no- 
tarial certificate  of  the  service  of  such  notice  shall 
be  received  in  all  aouYts,  as  prima  facie  evidence 
of  such  protest,  notice  and  service. 

Sections  4  and  51. 

(1)  City  li.'uik  V.  L  V,  U.  C,  1  Q.  B.  192;  Sinitli  v,  Hiill,  U.  C.a 
Q  H.H15;  Matthcwsoirn.  Carman,  U.  C,  1  Q.  B.  ibid.  'AVJ  ;  IhiiWik 
Bank  r.  TruHcutt,  1  Unt.  Dig.  4i)5. 

(2)  Judsou  V.  Kaynes,  U.  C,  G  Q.  B.  360. 
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11  no- 
;e  shall 
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1.  A  nnto  bcitifr  ilatcil   at   Iliilitux,  ami   mrant  to  he  uppiI  tliorc —        §  71, 
lit'iii;.'  }j;iveu  by  om'  liritisli  subject  tu  anutbor,  and  liuviiig  no  rehition 

to  foreifin  transactions — tlie  Fn-ncli  law  could  not  be  invoked  to 
(k'tcrniinc  tbe  liability  of  tbc  maker,  altboniriu  at  tlio  time  of  making, 
thr  maker,  a  Xova  Scotian,  was  resident  in  i'aris.  The  .Mercbanls 
Jjiuik  L\  Stirling,  1  K.  tt  G.  439. 

2.  Wliere  a  bill  was  drawn  in  New  York  by  a  citizen  of  Toronto 
uiHin  a  Toronto  firm,  in  favor  of  a  Xew  York  firm,  for  gambling  trans- 
artiiiiis  (in  tbe  New  York  Stock  Excliange,  wliicb  are  beld  illegal  by 
the  laws  of  tbc  State  of  New  York,  tbo  case  must  be  decided  by  the 
latter.    Story  w.  Mackay,  15  0.  K.  llii). 

;i.  Where  a  draft  drawn  in  New  York  and  acce|ited  in  Montreal  ifl 
iiaviilileirenerallv,  it  is  pavable  in  (.'anadian  currency.  Capciitt  i\  Mc- 
Mi'i-ter, '7  L.  C  J.  HIO  ;' Mcdv  r.  Dinneen,  H  L. 'C.  J.  S:5',) ;  Daly  y. 
(rrahiui),  8  L.  C.  J.  ;U0;  Cbapn'iau  v.  McFee,  1  K.  L.  li)2;  Hooker  v. 
Leslie,  L'.  C,  27  Q.  B.  295. 

4.  When  a  note  is  payalile  in  the  United  States,  it  is  not  necessary  to 
prove  here  the  value  of  the  dollars  and  cents  in  the  States,  as  we  have  a 
I'urrespoiuling  currency,  and  no  standard  for  American  currency  i:3 
fi.xed  by  law.     GrilHn  v.  Judson,  U.  C,  12  C.  P.  4;}(). 

5.  QiKvre,  whether,  in  an  action  on  a  note  drawn  and  payable  in 
B'istiin,  it  is  necessary  to  prove  p)resentinent  there,  there  being  no 
eviiletice  that  presentment  is  necessary  by  the  law  of  that  country. 
If  necessary,  it  may  be  waived  by  a  .subse(iuent  promise  to  pay  the 
note.    Allen  v.  McNaughton,  N.  "B.,  4  A.  234. 

Mr.  Justice  Story,  in  Iub  work  upon  the  Conflict  of  Laws,  §  232, Conflict  of 
eays :  Laws. 

"  It  i.s  easy  to  see,  that  in  the  common  intercourse  of  different 
countries,  many  circumstances  may  be  required  to  be  taken  into 
consideration  before  it  can  be  clearly  ascertained  what  is  the  true 
rule  by  which  the  validity,  obligation,  and   interpretation  of  con- 
tracts are  to  be  governed .    To  make  a  contract  valid,  it  is  a  uni- 
versal principle,  admitted    by  the  whole   world,  that  it  should  be 
made  by  parties  capable  to  contract ;  that  it  should  be  voluntary  ; 
tliat  it  should  be  upon  a  sufficient   consideration  ;  that  it  sliould 
be  lawful  in  its  nature;  and  that  it  should  be  in  its  terms  reason- 
ably certain.      But  upon  some  of  these  points  there  is  a  diversity 
in  the  positive  and  customary  laws  of  different  nations.     Persons 
capable  in  one  country  are   incapable  by  the   laws  of  another  ; 
tlio  public  policy  of  one  country  permits  or  f  ivor  certain   agree- 
ments which  are  prohibited  in  another  ;  the  form  prescribed  by 
the  laws  of  one  country  to  ensure   validity  and  obligation  of  con- 
tracts are  unknown  to  another;  and  the  rights  acknowledge!  by 
one  country  are  not  commensurate  witii  those  belonging  to  another. 
A  per.'^on  sometimes  contracts  in  one  country  and  is  domiciled  in 
another,  and  is  to  pay  in  a  third,  and  sometimes  the  property 
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§  71.  which  is  the  subject  of  the  contract  is  sitiuitn  in  a  fourth  ;  nnil 
each  of  these  countries  may  have  different  ami  cwv  o|)p()site  hiw-i 
affecting  tlie  subject-matter.  What  tlicn  is  to  be  done  in  tliis 
conflict  of  laws?  Wliat  law  is  to  rej^'ulate  the  conlr:ict,  either  to 
doterniinc  tlie  rights  or  the  remedies,  or  the  defences  irrdwing  dut 
of  it,  or  the  consequences  flowing  from  it?  Wiiit  l:;w  is  m  in- 
tcrpret  its  terms,  and  ascertain  the  nature,  eli.iraeter,  ;ind  exti'nt 
of  its  stipulations?  Boullenuis  has  very  justly  siid,  that  tiieso 
are  questions  of  great  importance,  and  embrace  wide  extent  of 
objec's." 

A  lengthy  review  of  the  subject  of  conflict  of  laws  as  far  as 
relating  to  bills  of  exchange  is  not  within  the  scope  of  the  present 
woik.  Volumes  have  been  written  upon  that  lirancli  o(  ilu;  law, 
and  in  c;ises  of  doubt  or  such  as  are  unpi-ovided  for  liy  the  Act, 
the  leariKMl  treatises  of  Story,  Wharton,  Westlake,  I'liillimore, 
Burgo,  Pothicr,  Savigny,  BouUenois,  Ftclix,  l*aidessu>,  Fiore, 
Laurent,  and  otliers, should  be  consulted.  It  is  sufUcient  here  to 
lay  down  a  few  general  principles  either  sanctioned  by  tiic  Act  or 
well  settled  by  jurisprudence. 

Capacity.  With  regard  to  the  capacity  to  contract,  it  is  said  by  .Mr.  Jus- 

tice Story, '' that  foreign  jurists  generally  hold  that  the  law  of 
the  domicile  ouglit  to  govern  in  regard  to  tb(!  capacity  of  persons 
to  contract."  241.  This  doctrine  was  maintained  in  (ruepratte 
V.  Young,  4  Do  Gex  and  Sm.  217;  but  in  several  otlier  Knglisli 
cases,  the  hx  loci  contracfus  was  held  to  govern  in  determining 
the  capacity  of  a  person  to  enter  into  a  contract,  Male  r.  JJoberts, 
3  Esp.  Ui3  ;  Cosio  V.  De  Bernales,  1  C.  &  P.  206,  Ky.  &  iMoo. 
102  ;  Stephens  v.  M'Farland,  8  Ir.  Eq.  Hep.  444.  See  also 
Paris,  ITth  .Fune,  1834,  S.  34,  2,  371  and  057  ;  ]S"ouguicr,  n.  8G1 ; 
Pardessus,  n.  482. 

The  Quebec  Civil  Code,  art.  6,  has  adopted  the  rule  laid  down 
by  continental  jurists  :  "  An  inliabitant  of  Lower  Canada,  so 
long  as  he  retains  his  domicile  therein,  is  governed,  even  when 
absent,  by  its  laws  respecting  tlie  status  and  capacity  of  persons) 
but  these  laws  do  not  apply  to  persons  domiciled  out  of  Lower 
Canada,  who,  as  to  their  status  and  capacity,  remain  subject  to  the 
laws  of  their  country." 

It  can  hardly  be  argued  that  this  article  of  the  Code  is  repealed 
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by  section  71,  subs.  (h\  cnactinc;  thai"  tbcintcrprotation  "  of  t]:o       §  71. 
contract  \^  to  l"i  detciuiliied  by  tlie  law  of  the  place  wbore  it  is 
uiado.     The  capacity  to  contract  must  be  distinuuisiied  from  the 
interpretation  of  the  contract. 

As  a  1,'cncral  rule,  the  form  and  validity  of  a  contract  depend  Ftirm  :iiul 
Upon  the  law  of  tlio  country  where  it  is  entered  into.  Thus,  an 
iiulorsenient  in  blank,  which  is  null  in  France,  will  also  be  null  iu 
this  country  ;  it  will  operate  here  as  in  France  only  as  a  ''  procura- 
tion," butoi'course  the  law  of  France  must  be  proved.  Trimbay 
r.  Viguier,  1  IJinu'.  N.  C.  l.")!,  4  Mnorc  ct  Scott  GH.')  ;  Bradla^,^b 
V.  I)e  llin,  L.  R.,  'ii  C.  1'.  538,  5  C.  P.  473  ;  Burrows  v.  .Jemiino, 
2  Stra.  733  ;  Alves  .  Hodgson,  7  T.  R.  LMl  ;  Sudlow  v.  The 
Lutch  Rbeni«h  JJailway  Company,  21  .Leav.  43  ;  Seott  v.  Pil- 
kinirtoii,  2  L.  <.V  S.  11  ;  Hranley  v.  The  South  Eastern  J^iilway 
Company,  12  C.  B.  (N.  S.),  (.'3,  72;  Treves,  28th  April,  1809,  S. 

(I,  2,  1  ;  Keep  20th  May,  1885,  .1).  88,  1,  82  ;  Paidessu,s,  n.  1485 ; 
!Merliu,  Kep.  vo.  Lett  re  de  Change,  §  2  ;  2  Vinceiis,  182  ;  2  Mass(5, 
140;  1  Xonuuier,  477  ;  4  Alauzet,  51  and  172,  where  several 
arrets  arc  collected. 

A  contract  would  not  bo  enforced  if  it  is  of  an  immoral  char- 
acter or  made  in  fraud  of  our  laws  or  against  laws  of  public  policy, 
as  understood  in  this  country.  Ilolmau  v.  Johnson,  1  (!owp.  341  j 
sec  also  Pellecat  v.  Angell,  2  Cromp.  Mecs.  &  11.  311  ;  Eposito 
V.  Bowdeii,  7  Eil.  c^  BL  7(J3. 

But  a  contract  will  be  valid  in  thi.s  country,  althongli  it  may 
be  entered  into  in  evasion  of  the  revenue  laws  of  another  country. 
Boucher  «,  Law.son,  Ca.  t.  Uardw.  85;  Lever  r.  Fletcher,  1 
Park.  Mar.  Ins.  50G  ;  Plaiiche  v.  Fletcher,  1  Doug.  251; 
Simeon  v.  Ba/ett,  2  xMau.  &  S.  94 ;  S.  C,  on  appeal,  noni. 
B.zett  V.  Meyer,  5  Taunt.  824;  Sharp  v.  Tayl.ir,  2  Phil.  Ch. 
lu'p.  801.  See  also  P)iistow  w.  Sequeville,  5  Ex.  275  ;  Cii'gg 
V.  Levy,  3  Camp.  lOG.  So  the  Act  declares  th;.t  a  i  ireign  bill 
is  not  invalid  by  reason  only  that  it  is  not  stamped  in  aeeordaiice 
with  the  law  of  the  place  of  Lssuc,  sub-sect.    (1).     See  Chalmers, 
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Although  gambling  debts  contracted  in  this  conntry,  as  well  as 
seev  'ities  given  lor  them  even  in  a  lbrei'.:ii  country,  are  void  and 
cannot  be  recovered  in  this  country,  nevertheless,  it  seems  that 


252 


The  Bills  of  Exchange  Act,  1800. 


§71. 


/  t'.T  loci  soln- 
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paniblinir  of  itself  is  nor  considered  to  be  so  contni-y  to  iiior.'iHty 
as  to  prevent  money  won  at  play,  or  lent  lor  the  purpose  of  gam- 
blinji;,  in  a  country  where  the  panics  in  question  arc  not  illegal, 
from  being  recovered  in  the  Courts  of  this  country.     Quarrier  v 
Colston,  1  Phil.  Ch.  Hep. 

It  appears  to  be  clear  that  the  law  of  the  count  "y  where  thn 
contract  was  entered  into  must  furnish  the  rule  both  iis  to  its  na- 
ture, extent  of  obligation  and  i'lterpretation,  Ferguson  o.  Fyffe, 
8  C.  tt  F.  140  ;  see  also  (Jiimpbell  v.  IXut,  2  >roo.  P.  C.  C.  2l)2  ; 
The  Peninsular  and  Oriental  Steam  Naviizatinn  Cnmpany  ;;. 
Shand,  3  iMoo.  P.  C.  C.  2;  Trimbly  v.  Vignier,  1  Bing.  N.  C. 
159  ;  De  la  Vega  v.  Vianna,  1  J3.  and  Ad.  28-1  ;  Pritisli  Linen 
Co.  V.  Drummond,  10  B.  &  C.  !)()8.  This  principle  is  embodied 
in  section  71,  subs,  (i).  The  country  where  a  bill  of  exchange  is 
signed  and  endorsed  is  the  place  of  the  contract,  although  bhinks 
in  it  may  be  filled  up  in  another  country.  iSnaith  c.  Mingay,  1 
Mau.  ct  Selw.  87. 

Wlu're  parties  enter  into  a  contract  in  one  country  to  bo  per- 
formed  in  another,  that  contract,  as  to  its  validity,  nature,  obliga- 
tion and  interpretation,  will  be  governed  by  the  law  of  the  place 
of  performance,  according  to  the  old  maxim  Cujitraxi^se  anus- 
qiiisqiie  in  eo  loco  intel/igttur  in  quo  ut  solvent  se  obllgnvit, 
otory,  Conflict  of  Laws,  i^  280 ;  Itobinson  v.  JM.ind,  2  Burr. 
1078;  Puncan  v.  Cannan,  18  Peav.  128  ;  7  Oc  G.  .Mac.  ct  G.  78; 
Este  W.Smyth, 18  Beav.  IP^;  Fife  v.  Pound,  (i  W.  R.  282; 
Bannatyne  v.  Barrington,  9  Jr.  Ch.  Pep.  40(5  ;  Burgess  v, 
Eichardson,  29  Beav.  487,494  ;  Van  Grutten  v.  Digby,  11  W. 
R.  M.  P.230 ;  Grell  v.  Levy,  12  W.  R.  C.  P.  378.  Trdvcs,  20th 
Frim.  an.  14,  S.  7,  2,  1032  ;  Dupuis  de  la  Serra,  ch.  15,  n.  12 ; 
Pothier,  n.  155  ;  Paris,  29th  March,  183(i,  S.  V.  30,  2,  457  ; 
Alger,  18th  August,  1848,  S.  V.  49,  2,  404;  1  BouUenois,  372  ; 
Foelix,  Dr.  Int.,  n.  75 ;  Troplong,  Pres.,  n,  38.  Quucro,  how  far 
the  principle  of  the  lex  loci  solutionis  is  applicable  under  section 
7,  sub-sections  (6),  (c)  and  (e). 

Thus  an  English  note,  payable  to  bearer,  is  negotiable  by  de- 
livery in  a  country  where  this  mode  of  transfer  is  not  recognized. 
De  la  Chaumette  v.  Bank  of  England,  2  B.  &  Ad.  385.  Section 
71,  sub-sect,  (i). 
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Likewise, tlic  time  of  payment  of  a  bill  is  to  be  calculated  accord- 
ing to  the  law  of  the  country  where  the  bill  is  made  payable,  for 
example,  the  days  of  grace.  Also  presentment  for  acceptance  or 
payment,  the  protest  and  the  notice  of  dishonor  must  be  regu- 
lated by  the  law  of  the  country  where  the  bill  is  payable,  llotlis- 
child  V.  Currie,  1  Q.  E.  43;  iiirschfield  v.  Smith,  1  Law  Hep. 
C.  P.  340  ;  sect.  71,  sub-sect.  (e). 

For  the  s:uiie  reason  interest  is  payable  by  the  acceptor  accord- 
ing to  the  rate  of  the  country  where  the  bill  is  payable.  Co(iper  v. 
The  Earl  of  Waldgrave,  2  IJeav.  282  ;  Connor  o.  Bellaniont,  2 
Atk.  382;  llanehvugh  o.  Champante,  2  Vern.  31)5;  Ekins  v. 
East  India  Company,  1  P.  Wni.  395  ;  Cash  «.  Kennion,  11 
Ves.  314;  llobinsoii  v.  Inland,  2  Burr.  1077;  Montgomery  v. 
Budge,  2  Dow.  & 'J.  297;  Fergus-m  v.  i''yffo,  8  C.  k  V.  121, 
140;  sed  vide  Avnott  o.  iledfern,  2  Carr.  t^  P.  88.  See  authori- 
ties cited  under  section  57,  p.  195. 

The  drawer  and  indorsor  will  however  always  be  liable  accord- Xw  ^oc?  con- 
ing to  the  hx  loci  mntnictUs,  Allen  v.  Kemble,  S  Moore  P.  C.  ''■''<^^"«- 
C.  314 ;  Robinson  c.  Bland,  1  W.  B.  234,  25G,  and  2  Burr.  1077  ; 
Cooper  0.  The  Earl  of  Waldegrave,  2  Beav.  282  ;  Rothschild  o. 
Currie,  1  Q.  B.  43;  Clibbs  v.  Fremont,  9  Exch.  25;  Ilorne  v. 
Rnuquette,  3  Q.  ^^.  1).  514  ;  Story,  Conflict  of  Laws,  §g  307, 
314. 

"  It  waa  contended,"  said  the  Right  Hon.  T.  Pemberton  Leinh  in 
delivering  judgment  of  the  Privy  Ct)iincil  in  Allen  v.  Kemble,  "that 
when  pavmenl  '-  to  1'  made  in  a  j)Iaeediirereiit  fruui  that  wliere  the 
contract  IS  luadt ,  the  jiarties  inu.-t  beheld  to  liave  euntraeted  with 
refereiire  tu  the  aw  ui'  the  plaee  of  payment,  and  not  of  the  phiee  uf 
contraet,  aceunliii,L;  to  the  maxim  of  the  eivil  liw,  "  ConlraxLs.si:  uints- 
quisque  in  eo  loco  inidU(jitnrin  (iiio  ut  nolctrt't  se  ohli(facif."  And 
it  is  arguoil,  tluU  this  bill  being  drawn  payable  in  London,  not  only 
the  aeeeptor,  I  iit  the  drawer  must  be  lield  to  huve  contracted  with  re- 
ft'ri'iiL'e  to  the  Kii,irlish  law. 

"This  argument,  iiowever,  appears  to  lis  to  be  founded  on  a 
misaiiprehension  of  the  obligation  wiiieli  the  drawer  and  iiidor>er  of 
a  bill  incurs.  The  drawer,  by  his  contract,  undertakes  thai  tiie 
drawee  shall  accept  and  sliall  afterwards  pay  tin'  bill  according  to  its 
tenor,  at  the  pi. ice  am!  domicile  of  the  drawee,  if  it  be  drawn  and 
accfpteil  u'eneraliy ,  at  the  place  appuinted  for  payment,  if  it  be  drawn 
aiidaccepleil  pay;iMe  at  a  ditlerent  place  from  the  place  of  domicile  of 
the  drawee.  If  tins  contract  of  the  drawer  l>e  broken  by  the  drawee, 
either  by  non-acceptance  or  non-payment,  the  drawer  is  liable  for  pay- 
ment of  the  bill,  not  where  tiie  bill  was  to  be  paid  by  the  drawee,  but 
whore  he,  the  draw.'r,  made  hi~  contract,  witli  his  interest,  damages, 
and  CO.-  -    's  the  law  of  tlie  country  where  he  contracted  may  allow. 


254 


TiiK  Dills  of  Exciiangk  A'jt,  1890. 


71.        ^"  ''^''"''y  ('ii-^<'i'f' ii  liill 'Irawii  in  one  coiiiid'y  upMi  inlnuvci'  in  uiiotlicr, 

tlic  itilciii  ■  •    unl  llic  iii,n'('eiiit'iit  urf  .that  llif  lull  .slmil  lie  |iui<i  in  tiio 

coiintrv  ii|iun  wiiichit  is  drawn,  lint  it  in  ailiiiittcil,  tliivl  it'tlii-*  |av- 
Jiicnt  lie  iKil  ~ii  male,  till' ilfiiwcr  is  iiulili',  iit'coi'ilin;^  tn  the  hiws  of 
IIk' I'nMiiti'v  w  ln'i't'  the  liili  \\a-<  ilrawn,  ami  nut  of  llic  rounti'v  npnn 
wiiiuli  the  dill  wasilrawn.  What,  tlii-n,  is  tin'  ('iiii^c'iiiirMcc  of  aliontiir, 
in  tlu'  liiU  itself  iumI  Ly  tlicacceptancf,  the  jilai'-cat  which  Uu'  aiux'iilui' 
in  lioiinil  to  pay  '/  ("an  it  he  more  than  this,  that  as  to  the  ac(:o|it(ir  tliu 
hicitfi  .iohifi'ijiis  is  iillt  TL'il,  and,  thcrt'foic.  as  to  him,  t.iii'  /c.v  /or/  itotu- 
tiiiiiis  is  iiltci-cd  ?  15nt  how  iloos  this  niYvrA  tho  liahditics  of  i|n.  oijicr 
j)ai'ti('S?  'I'licsi'  hills  iu'(.' addfc-^scd  to  Mr.  Macki.',  .Stiaiimacr,  Scot- 
land; if  no  jilai't'  of  payint'til  iiad  hoon  nu'iiiioncd,  i  luy  would  li;ivo 
Irimi  payalilc  ly  t he dniwi't',  according  to  thi'  law  of  Scotla.nil.  Jiondoii 
l)('in,L'  li.vcd  as  the  place  of  ijaytncnt,  tiicy  arc  payalilc  Ly  the  drawii' 
aci'oriliii'j;  to  the  law  of  hni^land  ;  a  diU'cicnt  law  is  inipurtod  as 
rrj^ards  thi'  lu^'cptnr,  hut  not  a-  alll'cts  uthrr  parties. "' 

Disi'hargc.  A  (liscliarp'  (d'a  drhl  in  the  country  wlicrc  it  wus  contracted 

is  a  discliarLif  of  it  cvrrywliore.  Potior  r.  IJrown,  5  East.  124; 
Ballaiitiiu!  /'.  (ioldinij,',  Coolvc'.s  liaiikrupt  Ijaw,  1st  cd.  '.Hi; 
IluiitiT  r.  I'oits,  4  T.  U.  182;  Qiudin  -'.  ^I  v-son,  1  Knapp. 
2ti<i  n.;  (Juiii  i\  Ket't'o,  2  11.  Bl.  5'hi  ;  (jiardincr  v.  llouj^'liton, 
2  B.  cS:  S.  7d:{. 

A  diseliarii(!  in  banlcruptcy,  however,  obtained  in  a  forci^'n 
country  is  h(.i  bar  lo  a  suit  tor  a  debt  eontracted  in  this  cdnntrv. 
Smith  r.  IJuehanan,  1  Ka-t.  (5;  ,se(!  also  Lewis  r.  Owi^n,  4  B.  it 
Akl.  1554  ;  I'hiliips  v.  AUan,  8  B.  &  Ores.  477;  Hose  v.  .M'Leud, 
4  Shaw  \-  1)1. nl.  ;U  I  ;  Bartley  r.  Iiod,-vs,  1  li,  k  S.  I',?.") ;  !n 
rt' Bidiiusoii,  11  Ir.  Cb.  Rep.  885;  overruliii;^'  lloyal  JJauk  uf 
Seothind  /■.  ( 'at'ibert,  1  Rcse,  48G. 

Lrx/ori.  AVhatever  rehites  to  tlio   remedy  or    niiuU'  of  eiiforeenient  of  a 

contract  must  bt;  determined  by  the  lex  f'>ri^  that  is,  the  huv  of 
the  country  to  the  tribunal.sof  which  tlie  appeal  is  made.  I'eiui. 
v.  Lord  B  iltiniMfe,  2  Tud.  L.  Cas.  '  Imj.  S.'>7.  Lord  Tenterden, 
C.  J.,  in  l)e  hi  A'eua  v.  Vianna,  1  B.  cV  A.l.  l^S^,  saiil  :— "  A 
person  suinu  in  this  country  uiust  take  tin;  ki\v  as  lie  finds  it; 
he  cantiot,  by  virtue  ol'  any  regulation  in  his  own  country,  enjoy 
greater  advantageis  than  other  suitors  here,  and  he  ought  not 
therefore  to  be  deprived  of  any  superior  advantage  which  the  law 
of  tliis  country  may  confer,  lEe  is  to  have  the  same  riglits  which 
all  the  subjects  of  this  kingdom  are  entitled  to.  ''  1  B.  k,  V.  loS. 
See  also  Inday  ?\  Ellefsen,  2  Ea-t.  45:;;  Brettillot  v.  Sandos, 
4  Scott  201.  Tiu!  cases  of  Melan  i\  iJuke  de  Eitzjamcs,  1  Bns. 
&  Pull.  138 ;   Talleyrand  v.  Boulanger,  o  Yes.   447 ;  atid  Flack 
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/■.  lldlni.  1  'l.iV  W.  'Ml.'),  417,  as  to  tho  point  In  qiusti  iii,iuay  bo        §  71t 
cdii-idert'd  as  ovorruled. 

The  admission  of  cvidfiiee,  and   the  wcii^lit    to  l)e   attrihutod  I'^vidoiico. 
ti)  it,  iK'|i('iid  upon  tlio  /ex  fori.      Vates  r.  Thompson,  15  (^.k  F. 
544;  1)11111  r.  Whitehaven,  etc.,  Railway  Company, .'}   II.    li,   Ca. 
1;  Ijeroux  i\   Hrown,    12  C.  Ji.  801  ;  Carrin^ton  r.  IJoois,  2  M- 
^  W.  24S;   Header.    Lainh,   (I    E.\ch.    KiO ;   Crosby/-.   Wads- 
worth,   ()    Kast.   (1(12;   Laythoarj)  v.    Bryant,  2  N.  V.    I'.t'),  '.i 
Feott  2;!H,     Mr.  Ju-tieo  Willes,  however,  takes  exception  to  this 
principle    in    Williams  r.    Wlieeler,  8    C.  li.    N.  S.  iUU.      '•  The 
general  rule,  "  said  his  lnrd.diip,  ''  is  that  locus  rnjlt  nr/uin  :  and 
ahlioiiuh  I  fully  reco^'uize  tip,'  principle  upon  which  tlie  Judi^iiniit 
el  this  ( 'oiirl  in  Jjcroux  /'.  Brown    professes  to  be    i'oundcil.  viz., 
that  tlu'  procedure  is  rciiulati'd  by  the  /ex  fori,  lam  notsalislied 
that  either  of  the    sections  ol'  the    Htatutc  of  Frauds,  to  which 
nil  reiK     liis  been  made,  warrants  the  decision.     We  must,  how- 
ever,   act   >i|)on  Leruux   o.   Brown  until    it    is  overruled  by  ii 
Ceiirt  o\'  Krror.  " 

Set-tdV  is  treated  in  I'^nuland  as  part  of  the  remedy,  but  in  Set-oflf. 
t'Ouiitrii'>  likt'  Quebec,  where  compensation  tak'S  placi'  by  mei^ 
^ijuraiioii  111'  law,  and  extini;uishes  the  debt,  it  should  bi'  re^iarded 
;is  allectiug  the  contract  ;  and  it  would  seem  that  it  can  be  setup 
in  a  loreiiiii  eourt  by  either  the  principal  di'btor  or  his  sur.  lies, 
the  draw,  r  and  indorsers.  So  the  Privy  Council  held  in  Allen 
c.  Kenible,  V.  C,  0  3Ioore,  ;{14.  See  .Story,  Conf.  of  ijaws, 
J5  .')7.")  ;   iiiid  Macl'arlane  w.  Norris,  2  B.  k  S.  783. 

The  limit 'tion  of  actions  elearly  does  not  belong  to  and  will  no  i^(.,t„to  nf 
be  ilrlrnnmed  by  (he  law  of  the  country  where  the  contract  ^v;!'' '""''•^''""'^ 
cntried  iiitn,  but  the  law  of  the  couutry  where  proceedings  are 
tal<en  t"  enlnrce  it.  Don  c.  Lippniann,  II.  L.,  T)  V.  \'  ¥.  1  ) 
Canipb  il  r.  Steiner,  (3  Dow.  110,  134;  Ferguson  r.  Fyife,  8  C. 
iV  F.  140;  the  British  Liui'U  Company  ik  Drummoud,  10  IJ.  & 
Cre.ss.  1)03;  De  la  Vega  v.  Vianna,  1  Born,  k  Ad.  2S4.  This 
rule  \v;iN  loliowed  in  Ontario  in  North  ik  Fislier,  6  0.  11  20(5. 
J)Ut  (he  Quebec  t'ourt  of  Appeals  refused  to  recognize  it  and 
held  ill  Wilson  v.  Demers,  14  L.  C.  J.  317,  that  where  a  note 
WHS  made  and  ji.iyable  in  a  foreign  country  by  a  person  therein 
domiciled,   who   subse(jueutly    absconded  to  Canada,  and  wdiose 
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§  71.  di'parturo  and  whereabouts  were  unknown  to  tho  holder,  Que- 
bec preseription  could  not  bo  sot  up,  in  accordunoo  with  (he 
miixiiu  contra  non  oalentem  agere,  non  currit  prcscrlptin.  The 
soundness  of  this  dccisi(>n  is  discussed  in  Lci  Hi  one  Critique 
vol.  1,  p.  125.  It  is  unnecessary  to  review  this  controversy, 
as  the  decision  in  Wilson  <>.  Demers,  havint;  been  rendered  upon 
a  case  previous  to  the  Code,  is  now  of  no  practical  value.  S^; 
Ilillsburg  y.  Meyer,  18  L.  C.  J.  69;  Cross  y.  Snow,  1»  L.  N. 
190;  Lafaillo  v.  Lafaillo,  U  R.  L.  40(>.  Articles  2190  and 
2191  (if  the  Quebec  Civil  (y'odc  have  settled  tho  point  in  the 
followin}^  terms : — 

t2nM>.  "  Asrcf^anlH  niovoivlde  property  ami  pcr.xonal  actions,  even 
in  multers  ut'  l)ill.i  ut' exeliii  j^eaii(l  pruiuissory  notes  iiiul  coniniereial 
inuttcTH  in  j^eneral,  one  or  mure  of  the  followliij^  jirescriptioiis  may 
be  invoked  : — 

1.  "  Any  ])rescription  entirely  acquired  iinde"  a  forciLrn  law,  when 
tlie  cunse  of  action  did  not  arise  or  tlie  dclit  was  not  stipiilnted  to  Ije 
paiij  in  J^ower  Canada,  and  such  prescription  lias  Ik-cm  so  acquired 
before  tiie  possessor  or  the  dehlor  liad  iiis  doniicih'  tlierein  ; 

2.  "Any  prescription  entirely  acquired  in  Lower  Canada,  reckon- 
ing  from  "the  date  of  tlie  maturity  of  the  ohh^'ation,  wiicn  the  cause 
of  action  arose  or  tlie  delit  .vas  stipulated  to  he  paid  therein,  or  the 
debtor  had  his  doiuicile  therein  at  the  time  of  such  maturity,  atnl  in 
other  cases  from  the  time  when  tlio  debtor  or  possessor  lieconies 
domiciled    therein  ; 

H.  "  Any  prescription  resultini^  from  the  lapse  of  successive  periods 
in  the  cases  of  the  two  preceding  paragrajihs,  when  the  first  period 
elapsed  under  'he  foreign  law. 

21f)l.  "Prescriptions  commenced  according  to  the  law  of  Lower 
Canada  are  completed  according  to  the  same  law,  without  prejudice 
to  the  I'igbt  of  invoking  those  acquired  previously  umler  a  foreign 
law,  or  by  a  union  of  periods  under  b(jth  laws, conformably  to  the 
preceding  article."     See   also  arti'^'es  22()()  anil  22()7. 

No  less  than  nine  distinct  propositions  have  been  advocated  in 
Europe  by  prominent  jurists,  on  the  subject  of  conflict  of  com- 
mercial prescriptions ;  and  it  is  fortunate  that  the  Quebec  codi- 
fiers  have  been  able  to  lay  down  definite  principles,  however 
different  they  may  be  from  those  so  far  advanced.  The  latter 
may  be  summed  up  as  follows  :  — 

1.  Tlie  law  of  domicile  of  the  creditor  in  all  cases  supported 
by  Pothier  and  Dumoulin. 

2.  The  law  of  domicile  of  the  debtor  at  the  time  of  the  institu- 
tion of  the  action  in  all  cases,  supported  by  John  Voet,  Polil, 
Thol,  Bar,  Berroycr  and  Lauriereou  Duplessis,  Merlin,  Marcadc, 
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AnGts  of  tlic  Parlcinont  ih  Flandrc,  17t1i  July,  1002,  and  30th       §  71. 
Oct(d)cr,  1705;    IJruxcllcs,  21th  Scptciuhcr,  1814;  Coh)i;iic,  7th 
January,   IS.'Jf..  4th   April,    IH.'J'J,    and   14th  Dcct'inbcr,   1S40; 
Cas.'J.  licrlin,  8lh  October,  18:{;{. 

;{.  Tlu!  law  of*  the  plaoo  of  the  isontract  in  all  cases,  supjiorted 
by  Hcrt,  iMansord,  llocco,  ilcinhardt,  Schaffiicr,  l)cnian;^cat ; 
Douai,  Kith  AujiUBt,  1S:{4,  I'aris,  7th  I'obruary,  1830  ;  Algier, 
IHtli  Au^nist,  1848,  and  18th  January,  1840. 

4.  Tlieiaw  of  thoplaort  of  the  contract,  and  when  a  platfc  of 
piiyiuciit  is  spt'cdiicd,  the  law  of  that  plaijc  stipportcd  by  Wacli- 
ler,  Koch,  IJrunm  luann,  Savii;ny,  and  Doinin-lVtrushcvecz. 

5.  The  law  of  tilt*  domicile  of  the  debtor  at  the  tinu;  of  tho 
institution  of  the  action,  and  when  a  place  of  payment  is  speci- 
fied, the  law  of  that  jdace,  supported  by  Christin,  IJurmnidus, 
iMautica.  Oasart-jfis,  Favre,  IJouUcnois,  Tro))loni;  and  Masse. 

l).  The  law  of  the  domicile  (d"  the  debtor  at  the  time  of  makinu; 
the  contract,  and  when  a  pla(!e  of  payment  is  sjieeilied,  the  law 
of  that  place,  sujiported  by  I'ardessus. 

7.  The  law  of '^'■e  domicile  of  the  debtor  at  the  time  ef  the 
making:  id"  the  contract  in  all  c.ises,  supported  by  Dunod. 

8.  The  law  of  the  place  where  the  action  is  brought,  in  all  cases 
.supported  by  Paul  VoiJt.  riomniel,  Feolix,  Iluber,  Weber,  Titt- 
mann,  Mayer,  C»liick,  Mittermaier,  .NliMileubruch  de  Liiide,  and 
by  the  English  and  AnnTican  decisions. 

!•.  In   8c()tland  another  system,  still  assented  to  liy  Guthrie 


on  bavigny,  pr 


evailed  in  former  times,  viz.,  tho  li..w  of  the  domicile 


of  the  debtor  during  the  whole  currency  of  tho  term  of  preset  ip- 

tion. 

A  distinction,  characterized  by  Lord  Brougham,   in  Don  v. 

Lippniann,  ns  "  excellent,"  and  ap})roved  by  Tiiidal,  C.   J.,   in 

Jluber  V.  Stcincr,  2  IJing.  N.  C.  211,  has  been  made  by  Mr. 

Justice  Story : — 

"Siipjioso  the  statutes  of  liniitation  or  prescription  of  ii  particular 
fnuiitry  (111  iinl  Hilly  extniLruisli  tiie  right  of  aetimi,  imt  the  claiiii  i>r 
tilK'  \\<v\t'  ijiso  f'difd,  and  ileclare  it  a  niillity  after ' 'le  lapse  of  tlupres- 
crilii'il  pfriiMJ,  and  the  parties  are  resident  within  he  juri.-dietKHi  dur- 
ing tiic  whole  of  tiiat  period,  so  that  it  has  actually  and  fully  opeiated 
tipiin  the  case;  under  such  circumstances  the  question  might  properly 
ari<t',  whet  her  such  statutes  of  iimitalion  or  jiresfriptioii  may  nut  afti'r- 
Is  he  set  up  in  any  other  country  to  which  the  parties  may  I'c- 


«ari 


move,  by  way  of  extinguishment,  ur  transfer  of  the  claim  or  title. 
Slur.  Coiitl.  of  Laws,  §  582. 

17 
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Tlii-'  point  wfis  raised  but  not  decidccl  in  tlie  c.i80  of  Ilcr  IIi;ri 
RnclunalHV.'  r.  Mottirhnnd,  S  Mooro  P.  C.  C.  4  ;  5  Moore  1m  I. 
C-i<  •'':M-;  l>i"  it  .•^ceius  tiiiit  tlie  rule  laid  down  by  Story  wus  .ipi.r 
of  in  lluber    .  Steiner  and  in  Harris  r.  Quine.  L.  K.,  4  Q.  B.  ti.").'} 

In  the  hitter ,  .ise,  Lusl>  J.,  said  :  "  Had  the  Manse  statute  of 
tations  l)een  auuloj^ons  to  our  statute,  S  A:  4  W  nj.  4,  c.  -^ 
real  uronertv,  and  ha.l  extin>ruished  the  r.oht  alter  the  Inmted 
and  not  ui.ivly  barre.l  the  remedy  tl'/'»'':/^V"n  r  !•-!>  ''^i" 
ground  for  defence  in  this   court.  '      L.  K.,  4  Q.B.  (ijb.      bee 

p.  219,  u.  4:5. 
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PART  III. 

CHEQUES    ON    A    BANK. 

72.  AcliO(|ue  is  al)ill  of  excluinL>'e  drawn  on  a '''""i''p  Jc- 
bank,  payaljle  on  demand  ; 

(2)  Except  as  otherwise  provided  in  tliis   part,*"'^'*'''"  i"""^'- 
the  provisions  of  tliis  Act    applicable  to  a  bill  of 
exchange  paya])le   on  demand  tipply  to  a  cheqne. 

T:5.  Subject  to  the  provisions  of  this  Act  :—      Pros,.ntmont 

o  J.  lit  on('i|uc  for 

[(i)  Wliere  a  che([ue  is  not  preseiited  for P'^y""^"'- 
payment  within  a  reasonable  time  of  its  issue,  and 
the  drawer  or  the  person  on  wliose  account  it  is 
drawn  had  the  right  at  the  time  of  such  present- 
ment, as  between  him  and  the  bank,  to  have  the 
cheque  paid,  and  suffers  actual  damage  tli rough 
thedelay,  he  is  discluirged  to  the  extent  of  such 
damage,  that  is  to  say,  to  the  extent  to  which 
such  drawer  or  person  is  a  creditor  of  sucli  bank 
to  a  larger  amount  than  he  would  have  been  had 
ijiiidi  cheque  been  paid  ; 

{b)  In  determining  what  is  a  reasonable  time, 
regard  shall  be  had  to  the  nature  of  the  instru- 
ment, the  usage  of  trade  and  of  banks,  and  the 
facts  of  the  particulai  case  ; 

(c)  The  holder  of  such  cheqne,  as  to  whi(di  such 
drawer  or  person  is  discharged,  shall  be  a  ci'cditor, 
iulieu  of  such  drawer  or  person,  of  such  bank  to 
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_^3-.'^4._  the  extent  of  such  dLscharge,  and  entitled  to  re- 
cover the  aniomit  from  it. 

iJrnk'TauU.u-^  7-1.  The  duty  and  authority  of  a  bank  to  pay  a 
rity.  cheque  drawn  on  it  by    its  customer   are  teruiiu- 

ated  hy  : — 

{<()  Countermand  of  payment; 

(A)  Notice  of  the  customer's  death. 

1.  The  iniloi'ser  ot'a  (.'lu'inio  will  bo  disoharuoil  it'tlie  same  lio  not  \m\'- 
Hciiteil  the  (lay  after  the  iinloi'seiiu'iit.  Xutice  ofiii.-jliuiiur  on  that  ilav 
is  alsd  nece.-sary.     Lord  r.  Hunter,  (!  L.  N.  310. 

2.  Tlif  respondent,  havinu'  funds  to  his  credit  in  a  hank  whieh 
had  susjiondi'd  payment,  drt'w  cheipie-^  ini  the  liank  for  various  -uni*. 
The  ehripie-  were  aeei'pted  by  the  baid<  on  the  same  day,  and  the 
res|)ondent  then,  for  valuable  eoiisiileration,  ilisposed  df  them  to  vari- 
ous parties  who  were  paid  their  respective  amounts  by  the  i)aid<,  by 
credits  or  othi'vwi<e.  Tt  wa-  /k'I</  th'tt  tli*'  i>ank  ha !  na  a  ;i"n 
aiiiimst  the  respimdent  to  recover  the  aiuounts  of  the  cheijues  so  paid, 
tiicir  recours<',  if  any,  beiiii;'  ajiainst  the  parties  to  whom  they  iiad 
paid  the  moiU'V.  Exchange  Hank  of  Canada  ^  Hall,  M.  L.  \l.,  '1  (^ 
JJ.   lO'.l. 

!>.  The  uiakrr  of  a  che(|ue  is  re<i)onsiiile  ()n  it  until  it  i-  prescribi'il, 
and  is  not  entitled  to  notice  or  other  jirivileires,  ncjt  evi'u  ot'  pri'senla- 
tion,  unless  it  be  sh(jwn  that  fr(.»m  want  ot'.-uch  diligence  hr  had  suf- 
fi'red  damage,  as  from  the  bank  on  which  it  is  drawn  having  failed  in 
the  inttrinu  Pratt  t'.  McDoiigall,  12  L.  C. -J.  ^Ki,  S.  C.  l^(j!^;2,]52 
C.  0. 

4.  When  a  (dieipie  was  madeon  the  .''>()th  of  May,  1877,  and  wa-^  iixt 
presented  till  the  lith  of  dune,  llidd.  not  unrea-^onabie  to  reipiii\of 
the  payee  to  show  that  the  cheque  would  have  been  good  at  anv  time 
before  the  fith  of  June.  Marler  r.  Stewart,  1878,  in  Review  ;  Montreal 
Stej. hen's  Dig.  Hi,  n.  M). 

5.  A  (dieipio  may  be  post  dated,  tlniugli  in  England  it  is  prohibited 
by  the  Slam|>  Act.  Where  a  cheijue  is  payalde  on  demand  no  days 
of  grace  are  allowei!;  chei|ncs  must  be  ju'esented  on  the  lUiy  they  mm' 
received,  or  the  next  day,  otherwise  the  indoi'ser  is  diseharged.  The 
want  (jf  line  presenlmi-nt,  or  of  notice  eif  di>honor  to  the  drawer,  i-  of 
Ho  con-ecpieiice,  unkss  wdien  the  iiaid^er  on  whom  it  is  drawn  liii- 
become  insolvent.  Wood  r.  Steplieuson,l'.  C,  Iti  Q.  B.  dl'J  ;  (Jwen-  r. 
Quebec  Hank,  V.  C,  iiO  Q.  H.   :{82. 

(5.  A  baidc  has  a  riubt  to  charg<'  to  a  customer's  account  bill-  due 
by  liim.     .lones  r.  The  Hank  of  Montri'al,  V.  C,  2U  Q.  H.  lis. 

7.  If  a  bank  refu>e  to  pay  a  chi'(]Ue  having  ^ulHcieut  fiuid-  of  the 
drawer  foi'  the  purpose,  the  holder  can  comiiel  payment  in  eiputy, 
(Jore  Hank  r.  iuiyal  Canadian  Hank,  II!  Chy.  d2o. 

Qligf,,jo  A    chc(iao,  as   defined   by    tlin  Act,  is  a    bill    of   oxchang,; 

drawn  on  a  cliiirterod  bank,  p;iyablo  on   demand.     In  EiiglanJ, 

it  is  sufficient  that  il  be  drawn  on  a  "  bunker,"   whether  incur- 

por.itcd  or  not. 
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Cheques  on  a  Bank. 

A  dieque,  therefore,  payable  at  a  future  day  is  not  a  clif^quc 
within  tlio  uieaiiiui;  of  the  Act,  but  a  bill  of  oxcliange,  and 
should  be  treated  as  such. 

All  che((ues  are  bills  of  excbanp;e,  but  all  bills  of  cxchanire  are 
not  cheques.  Therefore,  an  authority  to  draw  che(jucs  does  not 
necessarily  include  an  authority  to  draw  bills.  Forster  v.  ,Muck- 
rcth,  I..  II.,  2  Ex.  1G3. 

A  che([ue  is  intended  for  prompt  presentment,  tliat  is.  within  a 
reasonable  time,  sects.  45  and  74,  and  if  indorsed  should  be 
prc'^iented  for  payment  within  a  reasonable  time  after  indorse- 
ment. The  custom  of  banks  and  merchants  and  the  jurisprudcuee 
have  fixed  this  reasonable  time  to  the  day  foUowin;;;  the  indorse- 
UK'iit.  AVhere  the  bank  on  whom  the  bill  is  drawn  has  its 
office  in  a  place  different  from  that  in  which  it  is  drawn,  it  is 
ciiJitomary  to  forward  the  bill  not  later  than  the  day  after  it  is 
received,  and  the  agent  to  whom  it  is  so  forwarded  must  present 
it  on  the  day  after  he  receives  it.     Byles,  14th  ed.,  p.  22. 

The  drawer  and  indorser  of  a  dishonored  cheque  are  entitled  to 
notice  of  dishonor  as  iu  the  case  of  an  inland  bill  of  exchange, 
<ec.  72. 

A  cheque  is  not  intended  to  be  accepted,  but  there  is  no 
ohjoetion  to  its  acceptance.     Byles,  23. 

Chalmers,  p.  230,  says  that  the  provision  contained  in  section 
73  is  new  law.  But  in  the  Province  of  Quebec  it  .seems  to 
sanction  an  old  jurisprudence  based  upon  the  law  of  France.  In 
France  the  English  law  concerning  cheques  has  been  in  greater 
part  adopted  by  tiie  "  Loi  du  23  mai  18(55,"  as  modified  by  the 
"Loi  du  19  fevrior   1874."     See  4  Alauzct. 

In  the  absence  of  special  directions  from  the  customer,  it  is 
the  duly  of  the  bank  to  pay  the  customer's  cheques  in  the  order 
iu  whieh  they  are  presented.      Byles,  2G. 

Where  a  customer  has  an  account  at  one  branch,  the  other 
hranches  are  not  bound  to  honor  his  cheques. 

In  the  case  of  a  cheque,  the  bank  is  protected  against  the  con- 
sequences of  a  forged  indorsement,  unless  the  drawer  gives  notice 
iu  writing  of  such  forgery  within  one  year  after  he  has  aecjuired 
uotiec  of  tlie  same.      Section  24. 

AMien  a  customer  accepts  a  bill  of  exchange  payable  at  a  bank, 
it  is  an  authority  to  the  bank  to  pay  it.  Vagliauo  v.  Bank  of 
England,  58  L.  J.  Q.  B.  357. 
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Crossed  Cheques. 

75.  Where  a  cheque  bears  across  its  face  an 
addition  ol":  — 

{(()  Tlie  word  '•  bank  "  between  two  parallel 
transversi^  lines,  either  wither  without  the  words 
'*'  not  negotiable ;  "  or 

(h)  Two  parallel  transverse  lines  .simply,  either 
with  or  without  the  words  '•  not  negotiable;  " 

That  addition  constitutes  a  crossing,  and  the 
cheque  is  crossed  generally  ; 

(2)  Where  a  cheque  bears  across  its  lace  an  ad- 
dition of  the  nnn^e  of  a  b^nk,  eitlier  with  or 
without  the  words  "  not  negotiable,"  that  addi- 
tion constitutes  a  crossing,  and  the  cheque  is 
crossed  specially  and  to  that  bank. 

Sections  3,1  and  80- 

The  piiu.'tiee  of  crossing  cheques  wiis  fanilliar  to  tlie  London  liaiik- 
ci'H  lon<r  liclVire  it  became  a  snliject  of  lejrislation  by  Britisli  Parlia- 
ment in  ls.")(!.  In  the  ca^e  of  Bellamy  r.  Marjoribanks,  7  Kxcb.  .'if^D, 
decided  in  1^52,  the  jury  found  that  this  practice  was  then  "  a  cus- 
tom and  \isa,u'e.  "     Parke,  ]}.,  in  tiiis  case  ^ai^l  :  — 

*'  We  are  strongly  inclined  to  think  tliat  on  a  full  inquiry  the  iisau'e 
will  fuiii  out  to  be  no  UKire  tiian  tliis,  and,  cnusidering  the  custom 
in  lliis  point  nf  \ii'\v,  the  crossing  is  a  mere  meinorandum  on  the  face 
of  the  check,  and  forms  no  jiart  of  tiie  instrument  itself,  and  in  in) 
way  alters  it-^  ellect.  There  can  be  no  duul)t  thai  such  a  usage  is 
liigidv  iiciu'licial  to  tiie  jiuldic.  The<c  instruments  arc  in  iheir  essen- 
tial character  payable  to  bearer;  they  are  in  many  respects  treated  as 
bank  Udtes,  fur  which  "  of  late  years  they  have  tteen  largely  snh-ti- 
tutcd  ;  iiul  like  all  other  things  they  are  lialile  to  be  mislaid,  or  lost, or 
Hidlcn,  atid  may  get  intt)  the  hands  nf  persons  who  are  not  entitled  lo 
receive  iiaymeut  of  them.  It  is  manifestly,  therefore,  a  great  protec- 
tion  and  i-afeguardto  the  real  owner,  that  there  should  exist  the  means 
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of  tra?.infr  ami  a'iCf'rtaiiiin<i  for  whose  use  tlio  monoy  paiil  nn  a  check        §  75. 

is  reiv'ivcl,  nml  to  wiioin  tiio  inoticy  actually  goes;  and  tiie  payment ' 

through  a  liaiiker  secures  this  uhject." 

IJaior  Parke  adds  "  that  the  practice  of  orossini:  chi'iines  origina- 
ted ai  tie  clearing-house,  the  clerks  uf  thediliereiit  bankers  wlio  did 
Ijiisiness  there  having  been  accustomed  to  write  ac.i^ss  the  checks 
the  names  of  their  oiniiloyers,  so  as  to  enable  the  clearing  house 
clerks  to  make  u\)  tlie  accounts. "' 

The  practice  of  crossing  cheques  has  been  adopted   by  every  Crossed 
class  of  the  mercantile  community  to  guard  a^jainst  loss,  larceny,  "^  '^V^°^' 
or  iratidulcnt  negotiation  by  a  clerk,  employee  or  agent. 

The  statute  limits  it  to  che((ues  on  a  chartered  bank  ;  but 
it  is  said  that  other  bills  of  exchange  payable  in  Great  Jh'itain  are 
net  untVe(|uently  crossed  in  like  manner.  In  such  a  case,  the 
(Iccisior  in  Ik'llamy  v.  ^[arjorihanks  and  in  CarloM  i.''land» 
25  L  J.  Q.B.  113,  and  Smith /'.  Union  Hank,  1  (I  li.  1).  33, 
woiiM  be  of  interest.  As  held  by  Parke,  B,  at  common  law, 
"no  prudent  banker  would  pay  a  crossed  clieck  otherwise  than  to 
a  banker,  except  he  was  fully  satisfied  as  to  the  title  of  the  party 
presenting  it  to  receive  payment.  If  he  did  so  he  would  run  the 
risk  of  tlie  hearer  of  the  check  having  no  title  to  it."  7  Exeh. 
380.     See  also  Byles,  p.  28. 

The  decision  in  Bellamy  v.  !^^arioribanks  necessitated  special 
legislation  by  T'arliament,  which  was  enacted  by  the  19  and  20 
Vict.,  c.  25,  in  1850.  This  is  the  first  statute  reco'.'uizing  the 
''crossing"  of  cheques,  and  it  was  supplemented  by  tli'^  21  and 
22  Viet,  c.  79  and  39  and  40  Vict.  c.  Si,  known  as  the  Crossed 
Checks  Act,  1P7G.  The  Bills  ol' Exchange  Act  reproduced  the 
previous  legislation  with  some  slight  modifications. 

By  section  94,  the  provisions  of  the  Act  apply  to  dividend 
warrants,  and  in  J'^ngland  by  a  recent  statute,  46  and  47  Vict., 
c.  55,  s.  17,  they  are  further  applied  to  "  any  document  issued 
by  a  cu>tomer  of  any  banker,  and  intended  to  enable  any  person 
to  nhtain  p'tyinent  from  such  banker  of  the  sum  mentioned  in 
such  document."  The  latter  provision  has  not  been  embodied  in 
the  Canadian  Act. 

Ill  England,  a  cheque  is  a  bill  of  exchange  drawn  on  a  banker  ; 
conscfpiently  the  provisions  of  the  Act  a.s  tc  ciossed  cheques 
apply  to  the  checjues  of  all  bankers,  whether  iu'^orporated  or  not. 
lu  Canada,  they  apply  only  to  cheques  dravvn  on  a  chartered 
bank.     Sec.  2,  subs,  (c),  and  «ecs.  72  and  75. 
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§  75.  A   c1k(|Uc  is  crossed  generally  or   in  blank,  by  liavinti-  across 

its  i'ace  two  parallel  transverse  I  ines  as  follows,  either  with  or 
without  the  wtird  "  bank," 


and  cannot  be  paid  to  any  holder  other  than  a  chartered  bank. 

If  the  che([ue  be  crossed  specially,  or  in  full,  by  designating 
a  particular  bank  between  the  two  transverse  lines,  it  cannot  be 
paid  to  any  holder  other  than  the  particular  bank  designated. 

In  either  case,  the  payment  made  to  any  other  holder  will  be 
at  the  risk  and  peril  of  the  bank  so  paying.     Section  78. 

The  mere  crossing  of  a  chcfjue  does  notatl'ect  it>  negotiability, 
unless  it  is  also  crossed  "not  netrotiable,"  and  even  with  such 
words  it  is  still  transferable  but  with  certiia  limits  defined  by 
Section  SO  :  "  Where  a  person  takes  a  crossed  cheque  which  bears 
on  it  the  words  '  not  negotiable,'  he  shall  not  have  and  shall 
not  be  capable  of  giving  a  better  title  to  the  cheque  than  that 
which  had  the  person  from  whom  he  took  it."  In  other  words, 
a  cheque  crossed  "  not  negotiable  "  is  transferable  to  the  extent 
of  an  overdue  bill.  Therefore,  the  crossing  in  full  of  a  cheque 
"  not  nt'uotiable  "  is  the  best  mode  of  the  guardinii'  airain^ft  risk 
from  tlui't  or  loss  and  of  securing  the  intended  aj^propriatinn  of 
the  che(pie.  In  England,  printed  forms  of  crossed  cheques  are 
in  use.  The  following  is  an  example  of  a  cheque  crossed  iu 
full,  and  "  not  nei'-oti able." 
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Montreal,  27th  October,  1890. 

que  du  Peuple 

or  bearer 

Dollars- 

Henry  Jones. 


A  cheque  may  be  crossed  either  by  the  drawer,  or  the  payee, 
or  any  subsequent  holder.     See  sections  2  (<;)  and  70. 

A  crossed  cheque  may  be  uncrossed  by  the  (h-(ncer\s  writing 
between  the  transverse  lines  "  Pay  Cash,"  and  initialiiiLi-  the 
pnme.  Section  70,  subs.  7.  This  sub-section  is  an  addition  to 
the  English  A-jt,  based,  however,  upon  what  appears  to  be  the 
jurisprudence  prevailing  in  England.     Chalmers,  238. 
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Raiulolph,  §  1453,  believes  tbat  the  practice  of  crossing  §  76. 
c1kh(iics  ha.s  never  ubtMiliKul  in  the  Uuifced  StalL's.  and  bulorc  tlie 
pussiiin'  of  the  Bills  of  Exchange  Act  it  was  certainly  unknown 
in  Canada,  although  special  provisions  have  been  in  force;  hero 
for  the  punishment  of  the  obliteration  or  alteration  of  "  cross- 
ings "  on  cheques,  ever  since  18G9.  32  and  33  Vict.,  c.  28  ;  Ca. 
Eev.  St.,  c.  105,  s.  31.  "An  Act  respecting  forgery."  See 
in/i'd,  section  77. 

Owing  to  its  advantages,  the  crossing  of  cheques  has  already 
been  adopted  by  several  financial  houses. 

70.  Aclietiue  may  bo  crossed  <2;enerally  or  spe- ^'o^"'"??  ^^y 
ciiilly  bv  tho  drawer  :  "I'^r '^'^"o- 

(2)  Where  a   ehe(|iie  is  uncrossed,   the   holder  ii<nor,ii  or 
may  cross  it  generally  or  specially  ; 

(o)  AVhere  a  cheque  is  crossed  generallv,  the  Mny  bo 
holder  may  cross  it  specuiUy ; 

(4)  Where  a  cheque  is  crossed '>;enerallv  or  spe-  words  may  bo 
cudly,  the  holder  may  add  the  words''  not  nego- 
tiable ;  "■ 

(5)  Where  a   cheque   is  crossed    specially,  the ^"-•"'•"■'"'"k 

.      .  .  ,"  '  lor  collection. 

bank  to  which  it  is  crossed  may  again  cross  it  spe- 
cially to  another  bank  for  collection  ; 

(0)  Where  an   uncrossed  cheque,    or  a    cheque  Crossing  by 
crossed  generally,  is  sent  to  a  bank  for  collection, 
it  may  cross  it  specially  to  itself; 

(7)  A  crossed  cheque  may  be  reoiDoned    or  ini- '"^''T',"" 
cros.sed  by  the  drawer  writing  between  the  trans- 
verse lilies,  and  initialing    the    same,    the  words 
"pay  cash. " 

77.  A  crossing  authorized  by  this  Act  is  a  ma- Crossinp;  i.^  a 
terial  part  of  the  cheque;  it  shall  not  be  lawful oiciaiiue. 
for  any  person  to  obliterate  or,  except  as  author- 
ized b}^  this  Act,  to  add  to  or  alter  the  crossing 

See  fiectinn  03. 
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^  78-  Set'tii)ii  31  of  the  Rcviseil  St;itu(esof'Can;i(l;i,  cli.  12lt.  section 

31,  enacts  :  '•  Whenever  any  cheque  or  draft  on  any  banker  is 
crossed  with  the  name  of  a  banker,  or  witli  two  tran.-fverse  lines 
with  the  words  '  and  company,'  or  any  alibreviation  thereof, 
every  one  wlio,  with  intent  to  defraud,  obliterates,  adds  to  or 
alters  any  such  crnssiiiif,  or  offers,  utters,  disposes  of.  or  puts  off 
any  oheque  or  draft  whereon  any  such  obliteration,  a<ldilion,  or 
alteration  has  been  made,  knowini.^'  the  sami'  to  liave  been  n)ade, 
is  guilty  of  felony,  and  liable  to  imprisonment  for  life." 

Duties  of  brink     f^H.  Wlicrc  {i  clicf|iie  IS  ci'ossed  sneciiilly  to  more 

as  to  crossed  •■  ^  • 

ehcciues.  than  OHO  biiuk,  except  when  crossed  to  another 
bank  ;.s  agent  for  collection,  the  ]ja;ik  on  which 
it  is  drawn  shall  refuse  payment  thereof; 

Linbiiity  for        (^O)   Wlicrc    tlic  bank   on   Avhich   a    cheque    so 

merit.  crossed  is  drawn  nevertheless  pays  the  same,  or 

pays  a  che(jue  crossed  generally  otherwise  than 
to  a  bank,  or,  if  crossed  speciall}^  otherwise  than 
to  the  bank  to  which  it  is  crossed,  or  to  the  bank 
actini"'  as  its  aa'ent  ibr  collection,  ii  is  liable  to 
the  true  owner  of  the  cheijue  for  any  loss  he  sus- 
tains owing  to  the  cheque  having  been  so  paid  ; 

wheniiaiiiiity      Providcd,  tluit  wlicrc  a  cheque  is  presented  for 

does  not  uc- 

paymcnt  which  does  not  at  the  time  ol'  present- 
ment appear  to  be  crossed  or  to  have  had  a  cross- 
ing which  has  been  obliterated,  or  to  have  been 
added  to  or  altered  otherwise  than  as  authorized 
by  this  Act,  the  bank  paying  the  cheque  in  good 
faith  and  without  negligence  shall  not  be  respon- 
sible or  incur  any  liability,  nor  shall  the  pa3'ment 
be  questioned  by  reason  of  the  cheque  having 
been  crossed,  or  of  the  crossing  having  been  obli- 
terated, or  havino;  been  added  to  or  altered 
otherwise  than   as    authorized  by    this  Act,  and 
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of  payment  baving  been  made  otberwise   tban      §  79- 
to  a  bank,  or  to  tbe  bank  to  wbieb  tlie  cbeqne  is 
or  was  crossed,  or  to  tbe  bank  acting  as  its  agent 
fur  collection,  as  tbe  case  may  be. 
7«K    AVbere   tbe  bank,    on    wliicb    a    crossed  frn'oction  to 

'  bunk  mill 

cheque  is  drawn  in  good  faitli  and  witbout  nofj;-"'''"^^'""  w^oro 

^  '-'  '-'      C|U'((IIC  IS 

ligence,  pays  it,  if  crossed  generally,  to  a  hank,  cro.«!^ed. 
ur,  if  crossed  speciall}',  to  tbe  bank  to  w^bicli  it 
is  crossed,  or  to  a  bank  acting  as  its  agent  for  col- 
lection, tbe  bank  paying  tbecbecjue;  aiul  if  tbe 
clioque  lias  come  into  tbe  bands  of  tbe  pnyee,  tbe 
drawer  sliall  respectively  be  entitled  to  tbe  same 
rights,  and  be  placed  in  tbe  same  position  as  if 
payment  of  tbe  cheque  bad  been  made  to  tbe 
tnie  owner  thereof. 
SO.  Where   a  person   takes  a  crossed   cbefiue ''^"'^^''tofcross- 

^  '■  '■         uig  oil  liulder. 

which  bears  on  it  tbe  Avords  "not  negotiable," 
lie  shall  not  have  and  shall  not  be  capable  of  giv- 
iiiii-  a  better  title  to  tbe  cheque  than  that  which 
had  the  person  from  whom  he  took  it. 

Clialiiiers,  p.  241,  says: 

"  This  i-eprodnces  tlir  lir.-t  part  of  sect.  12  of  llic  Act  of  ISTO.  A 
(■h('Hiic  crossed  '  not  iicgotiahlc'  is  still  triinsi'ci'iihlo,  Imt  its  ncjro- 
tiiililc  (juaiity  is  liniitod.  It  is  jjiit  on  u  similar  footing  witii  an  uvcr- 
iluc  iiiil.  A  holder  who  has  a  good  title  can  still  transfer  it,  and  the 
tmiist'eree  is  entitled  to  receive  ])ayinent  ;  Imt  where  the  tiile  of  the 
transferor  is  defecitive  a  snlisi'(|neiit  iiolder  fur  value  is  deprived  of 
llic  pr<iteetinn  ordinarily  alforded  to  a  holder  in  dui'course.  Sujijiose 
!i  clie(jiu!  payable  to  hearer  aiul  crossetl  'not  negotialilo'  is  stolen. 
Tlie  thief  gets  a  tradesman  to  cash  it  for  him,  ami  iIk'  tradesman 
irt'ts  the  cheque  paid  on  presentment  through  a  haid\er.  The  lianker 
who  pays  ami  tiie  hanker  wdio  receives  the  moni'v  for  the  tradesman 
ai'c  protecti  il,  hut  the  tradesman  would  lie  liaiile  to  refund  the  money 
te  the  true  owner,  and,  assuming  jiayment  of  the  cheipie  to  have  been 
stopped,  he  could  not  sue  the  drawer." 

Si.  Where  a  bank,  in  good  faith  and  without  Prntootion  to 
negligence,  receives  tor  a  customer  payment  ot  a  bank, 
cheque  crossed  generally  or  specially  to  itself, 
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and  the  customer  luis  no  title,  or  a  defective  title 
thereto,  the  bank  shall  not  incur  any  liability  to 
the  true  owner  of  the  cheque  by  reason  only  of 
having  received  such  payment. 

CliahiKTs,  J).  241  : 

"  Tills  ri'pnjcliici's  tlu'  proviso  ti)  sect.  12  of  the  Act  of  l.STlJ.  ft 
was  lii'Kl  in  Matliicsseii  r.  Ldndoii  and  County  Jiank,  tliat  the  i)rovi.>.o 
protected  tJK' culUrting  banker,  whether  tlie  eheqiie  \va-^  crossed  with 
or  witliuut  the  words  '  not  iiei^otialde,'  for  tlie  proviso  was  to  he  con- 
Htruedasan  indejundent  section.  Alathiessen  i\  London  and  Coiintv 
]?ank  (IST'.I),  •">  C.  r.  1).  7.  Tiie  )iresenl  Act,  in  iillirniance  of  that 
decision,  reproduces  tlie  proviso  as  an  independent  section. 

"  The  fact  tiiat  the  checpie  is  inihirsed  hy  the  customer  '  per  pro' 
may  put  tlie  coilectinir  hanker  on  impiiry,  and  if  the  hard<er  makes 
no  in(piiry  it  may  he  ne.iilijienee  within  the  meanitej:  of  the  section."' 
Bisscll  c.'Fo.x  A-'Co.  (issi),  r,l  L.  T.  \.  S.  (U;;! ;  allirmed  with  varia- 
tion on  another  jjuintj  53  L.  T.  N.  S,  VSA,  C.  A. 
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PART  IV. 


PROMISSORY  NOTES. 

.s2.  A  promissory  note  is  an  ii"<'onditionLil  ^J"J"j^J"Jj 
})romise'  in  writing  niade  by  ono  person  to  another, 
sIlimkmI  by  tlie  maker,  eniraging  to  pay,  on  de- 
iiiand,  or  at  a  lixed  or  determinable  future  time, 
a  sum  eerlaiii  iu  money,  to,  or  to  the  order  of,  a 
s^pccilied  person,  or  to  bearer; 

(2)  An    instrument  in  tlie  form  of  a   note  pay- T"dorPcmont 

.  .  .    ,  .  ,      'jy  luiikor. 

aI)lo  to  maker  s  order  js  not  a  note  within  the 
nicauing  of  tliis  seetion,  unless  and  until  it  is 
indorsed  ])y  the  maker; 

(;])  A  note  is  not  invalid    by   reason  only   that^o''"*'"";'' 
it  contains   also  a   pled^'e  of  eollateral    seeuritv  io'i"^''i''i"'o. 


furo 


igii. 


pledge  of  eollateral    seeurity 
with  authority  to  sell  or  dispose  thereof; 

(1)  A  note  whieh  is,  or   on  the  face  of  it   pur- ini^'iJ  <i"d 
ports  to  l)e.  both  made  and  payable  within  Canada, 
is  an   inlaiul    note;  any   other  note   is  a  foreign 
note. 

St'f  sections  I,  ."il  aii'l  71. 

'**♦?•  A  promissory  note  is  inchoate   and  incom- Delivery  no 
pk'te    until   delivery   thereof  to    the  payee    or 


cus-sary. 


h'.'urer. 

Si'c  si'cliuns  20  mill  21 , 


H4.  A  promissory  note  may  be  made  by  two  or-Toint  and 

,  T       ,  1         T    1  1        i  1  several  notes. 

more  makers,  and  they  may   be  liable   thereon 


'I  :> 
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§  84.      Jointly,  ur  jointly  jiiul  weverally,  according  to  its 
tenor  ; 
Ah  to  nuuibur.     ^O)  Wlioro  a  iiotc  ruHs  "I  promisc   to  pay," 
and  is  signed  by    two    or    more    persons,    it   i.s 
deemed  to  be  their  joint  and  several  note. 

Sue  section  ;5S. 

.S5.  Where  a  note  payable  on  demand  has  been 
indorsed,  it  must  be  presented  for  payment  with- 
in a  reasonable  time  of  the  indorsement;  if  it  is 
not  so  presented,  the  iudorser  is  discharged  ;  if, 
however,  with  the  assent  of  the  indorser,  it  has 
been  delivered  as  a  collateral  or  continuing  se- 
curity, it  need  not  be  presented  for  payment  so 
long  as  it  is  held  as  such  security  ; 

(2)  In  determining  what  is  a  reasonable  time, 
regard  shtill  be  had  to  the  nature  of  the  instni- 
nient,  the  usage  of  trade,  and  the  facts  of  the 
particulai  case ; 

(3)  Where  a  note  payable  on  demand  is  nego- 
tiated, it  is  not  deemed  to  be  overdue,  for  tiie 
purpose  of  affecting  the  holder  with  defects  of 
title  of  which  he  had  no  notice,  by  reason  that  it 
a})pears  that  a  reasonable  time  for  presenting  it 
for  paym-       '  lm  elapsed  since  its  issue. 

See  s<-  '' 

H  iOro  a  promissory  note  is  in  the  body 

of  it  made  payj'ide  at  a  particular  place,  it  must 
be  presented  lb''  payment  at  that  place.  But  the 
maker  is  not  di^^charged  by  the  omission  to  pre- 
sent the  note  for  payment  on  the  day  that  it 
matures.  But  if  any  suit  or  action  is  instituted 
thereon    against  him    before    presentation,    the 


Defects  with- 
out notice. 


Present  mont 
of  note  for 
payment. 
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coHtH  thereof  shall  ho  in  thediseretion  oftho  court. _  §  8^7j_ 
If  no  place  of  payment  is  speeilicd    in    the    body 
of  the   note,  presentment  for  payment  is  not  ne- 
cessary in  order  to  render  the  mai-cer  liable. 

(2)   Presentment   for  payment    is   necessary  in  LiHi.iiity, 
order  to  rendtM'  the  indorser  of  a  note  liable  ; 

(8)  Win  re  a  note  is  in  the  body  of  it  made  I'ln,..- for  pro- 
payable  at  a  particular  place,  presentment  at  that"'"""""' 
place  is  necessary  in  order  to  render  an  indorser 
liahle;  but  when  a  place  ofi)ayment  is  indicated  by 
way  of  memorandum  only,  presentFuent  at  that 
place  is  sullicient  to  render  the  indorser  liable,  but 
presentment  to  the  maker  elsewhere,  if  sullicient 
ill  other  respects,  shall  also  sullice. 

Sec  ."'(■(•til HI  52. 

cS7.  The  maker  of  a  promissory  note,  by  mak-Li,.,i,iii(y  of 

■  •  iiiukcr. 

lllli  it :  — 

((()  Va\<^  ges  that  he  will  pay  it  according  to  its 
tenor  ; 

{/))  is  precluded  from  denying  to  a  holder  in 
due  course  the  existence  of  the  payee  and  his 
then  capacity  to  indorse. 

Si'u  scctiiiiis  iiO  iunl  5  1. 

S.S.  Subiect  to  the  i)rovisions  in  this  part,  and  Appiiention  of 

.       1  •  •  -111-  i'"^""'  II  ^^ 

except  as  by  this  section  provided,  tlie  provisonsnotud. 

of  this  Act  relating  to   bills   of  exchange  a[)[)ly, 

with  the   necessary  modilications,    to  promissory 

notes  ; 

(2)  In  applying  those  provisions  the  maker  ofCorresi.on.i- 

a  note  shall   he  deemed  to  correspond  with  th^' 

acceptor  of  a  bill,  and  the  first  indorser  of  a  note 

shall  bi3  doerno  I  to  correspond    with   the   drawer 

of  an  accepted  bill  payable  to  drawer's  order; 
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As  to  foroi;^n 
notL'. 


§  88.  (3)  The  following  provisions  as  to  bills  do  not 

Whati>rovi-    applv  to  notcs,  niinielv, provisions  reliiting  to: — 

sions  do  not         1  I    »/  ^  -^     ^ 

iipi'iy-  (a)  Presentment  lor  acceptance  ; 

(/>)  Acceptance 

((')  Acceptance  6^;jmfc  protest ; 

((/)  Bills  in  a  set ; 

(4)  Where  a  foreign  note  is  dishonored,  protest 
thereof  is  unnecessary,  except  for  the  pre- 
servation of  the  r   »)ilities  of  indorsers. 

Tlic  subject  of  promissory  notes  has  been  fully  ileiilt  with  in 
tbe  precediu','  seetions  relating  to  bills  of  exclmnge,  and  fuitlier 
explanation  would  be  useless.  Section  88  declares  that,  in  ajiply- 
iiiu  the  provisions  of  the  act  relatiuf^  to  bills  of  exclianjiv,  the 
maker  of  a  note  shall  be  deemed  to  correspond  to  the  acceptor  (if 
a  bill,  and  then^fore  the  same  rules  apply  to  both.  A  distinctioa 
is,  however,  to  be  drawn  from  tlie  fact  that  the  maker  is  the  crea- 
tor of  the  note,  whilst  the  contract  of  the  acceptor  is  accessory. 
In  conse(|uence,  the  acceptance  maybe  C(>ii<litional,  but  the  note, 
like  the  bill,  must  be  unconditional.  The  provisions  of  the  Act 
coutiiined  in  section  52  conccrninc;  presentment  aLiainsI  tlie  ac- 
ceptor are  equally  ap})licable  to  the  maker  of  a  note.  In  fact 
they  have  been  reproduced  in  section  8G. 
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SUPPLEME^fTARY. 

A  thing  is  deemed  to  be  done  in  good  faith  GoodfaUh. 
within   the  meaning  of  this  Act,  where  it  is  in 
fact  done  honesti}',  whether  it  is  done  negligently 
or  rjot. 

Set'  ((life,  section  29  and  notes. 

1>0.  AYhere,    by    this  Act,   any   instrinnent  or P-onntwe. 
writing  is  reqnired  to  be  signed   by  any  person 
it  is  not  necessary  that  he  shoukl   sign  it  with 
his  own  hand,  bnt  it  is  sufficient   if  his  signature 
is  written  thereon  by  some  other   person  by  or 
under  his  authority  ; 

(2)  In  the  case  of  a  corporation,  wliere,  by  uons"  '''"^'!^'"*" 
this  Act,  any  instrument  or  writing  is  required 
to  be  signed,  it  is  sidficient  if  the  instrument  or 
writing  is  duly  sealed  with  the  corporate  seal; 
hilt  nothing  in  this  section  shall  be  construed  as 
i\'(|iiiring  the  l)ill  or  note  of  a  corporation  to  be 
under  seal. 

See  section  23. 

tH.  Where,  l)y  this  Act,   the  time  limited  for  computation 

'      ^  ^  of  time. 

•  loiiig  any  act  or  thing  is  less  than  three  days,  in 
reckoning  time,  non-business  days  are  excluded; 
'■  non-business  days,"  for  the  purposes  of  this  Act, 
liicim  the  days  mentioned  in  the  fourteenth 
section  of  this  Act:  anv  other  dav  is  a  business 
day. 

See  section  14.  13 
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§92. 
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02.  For  the  purposes  of  this  Act,  where  a  hill 
or  note  is  required  to  be  protested  within  a  speci- 
fied time  or  before  some  further  proceeding  is 
taken,  it  is  sufKcient  that  the  bill  or  note  has 
been  noted  for  protest  before  the  expiration  of 
the  specified  time  or  the  taking  of  the  proceed- 
ing; and  the  formal  protest  may  be  extended  at 
any  time  thereafter  as  of  the  date  of  the  notinir. 

8ee  section  51. 

»J$.  Where  a  dishonored  bill  is  authorized  or 
required  to  be  i)rotested,  and  the  services  of  a 
notary  cannot  be  obtained  at  th»  ])lace  where  the 
bill  i.s  dishonored,  any  justice  of  the  peace  resident 
in  the  place  may  present  and  protest  such  bill 
and  giye  all  necessary  notices,  and  shall  have 
all  the  necessary  powers  of  a  notary  in  respect 
thereto  ; 

(li)  The  expense  of  noting  and  protesting  any 
bill  or  note,  and  the  postages  thereby  incurred, 
shall  be  allowed  and  paid  to  the  holder  in  addi- 
tion to  any  interest  thereon  ; 

(3)  Notaries  may  charge  the  fees  in  eacli  Pro- 
vince heretofore  allowed  them  ; 

(4)  The  forms  in  the  first  schedule  to  this  Act 
may  be  used  in  noting  or  protesting  any  bill  or 
note,  and  in  giving  notice  thereof.  A  copy  of  the 
bill  or  note  and  indorsement  may  be  included  in 
the  forms,  or  the  origimil  bill  or  note  may  he 
annexed,  .and  the  necessar}- changes  in  that  behalf 
made  in  the  forms  ; 

(o)  A  protest  of  any  bill  or  note,  and  any 
copy  thereof  as  copied  by  the  notary  or  justice  of 
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the  peace,  shall  in  any  action  be  prima  facie  q\\-      §94. 
dence  of  presentation  and  dishonor,  and  also  of 
service  of  notice  of  such  presentation  and  dishonor, 
as  stated  in  such  protest. 
»4.  The  provisions  of  this   Act  as  to  crossed  Dividend  war- 

■•■  rants  may  be 

cliecpies  shall  apply  to  a   warrant  for   payment  <=''''^''*'*^- 
of  dividend. 

95.  The  enactments  mentioned  in  the  second  Kepeaj. 
schedule  to  this  Act  are  hereby  repealed,  as  from 
the  commencement  of  this  Act  to  the  extent  in 
that  schedule  mentioned  : — 

Provided,  that  such  repeal  shall  not  nffect  Proviso, 
anvthing  done  or  suffered,  or  any  right,  title 
or  interest  acipiired  or  accrued  before  the  com- 
iik'ucement  of  this  Act,  or  any  legal  proceeding 
or  remedy  in  respect  of  any  stich  thing,  right, 
title  or  interest; 

(2)  Notliing    in    this    Act    or    in    any    repeal  Aei^''.D;)"'' 
elfccted    thereby   shall    alVect    the    provisions   of" 

'•  Thr  Bank  Art;  " 

(3)  The  Act  of  the  Parliament  of  Great  Britain  imperial  Aoia 
^  ii  (iiM).  in, 

passod  in  the  fifteenth  year  of  tlie  reign  of  nisfj;;;|;i"["i'|]^ 
hite  Majesty  George  111,  intituled  ''An  Act  to  apply!"* 
restrain  the  negotiation  of  Promissory  Notes  and 
liihuid  Bills  of  Exchange,  under  a  limited  sum 
within  that  part  of  Great  Britain  called  England," 
and  the  Act  of  the  said  Parliament  passed  in  the 
seventeenth  year  of  His  said  Majesty's  reign,  inti- 
tuh'd  '•  An  act  for  further  restrnining  the  negotia- 
tion of  Promissory  Notes  and  Inland  Bills  of  Ex- 
change under  a  limited  sum,  within  that  part  of 
Groat  Britain  called  England,"  shall  not  extend  to 
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§  95.  or  be  in  force  in  any  Province  of  Canada,  nor  shall 
the  said  Acts  make  void  any  bills,  notes,  drafts  or 
orders  Avhich  have  been  or  may  be  made  or 
uttered  therein. 

Constniction  -^^  ™'^^  ^^  ^  questiou  whether,  under  the  provisions  of  tliis 
a^d  effect  of  section,  It  Is  necessfiry,  in  the  Province  of  Quebec  at  least,  to 
protest  and  give  notice  of  protest  to  the  guarantor  or  duiaimr 
iVacal  of  the  maker  of  a  note  signed  before  tlie  first  of  8rji- 
teiuber,  but  maturing  tliereafter.  It  may  be  asked  also,  "whether 
notice  of  protest  of  bills  made  before,  but  maturing  alter  the 
Act,  should  be  served  as  provided  by  the  latter  or  within  tlie 
three  days  allowed  by  the  Civil  Code.  Likewise,  in  such  a 
case,  can  the  protest  be  made  at  any  time  in  the  afternoon  of 
the  last  day  of  grace,  or  only  after  three  o'clock,  as  provided 
by  tlie  Act.  All  these  questions  are  not  without  some  ililii- 
culty,  especially  as  to  the  protest  and  notice  of  protest  to  the 
dutmcur  d\iral.  Section  'Jo  declares  that  the  repeal  of  the  uM 
laws  '•  shall  not  atlect  anything  done  or  suffered,  or  any  riglit, 
title,  or  interest  acipiired  or  accrued  before  the  commeuceiaeiit 
oi  this  Act,  or  any  legvl  proceeding  or  remedy  in  respect  uf  any 
such  thing,  right,  title  or  interest." 

It  would  seem  that  under  this  proviso,  the  donncur  d'aval,  in 
the  case  supposed,  is  not  entitled  to  any  protest,  nor  notice  ui 
protest ;  but  it  may  be  argued  that  [trotest,  as  well  as  notice  ui 
protest,  are  matters  of  procedure  only,  and  thav  the  provisiuus 
of  the  Act  with  respect  to  tlie  same  '^pply  to  all  bills  and  notes 
maturing  since  the  date  of  its  coming  into  force.  Endlich  uu 
Statutes,  380. 

A  rather  similar  question  arose. in  France  in  1810,  after  d;iys 
uf  giace  had  been  abolished  by  the  Code  de  Commerce.  It  was 
lield  by  the  court  of  I'ordeaux  that  days  of  grace  relate  to  jiruce- 
dure  only.  Tlie  plaintitf  went  to  appeal,  arguing  that  coutraels 
made  before  tlie  new  law,  both  as  to  form  and  eliect,  should  be 
regulated  by  the  old  law ;  but  tlio  Court  of  Appeals  rejected  this 
pretension  and  confirmed  the  judgment  of  the  courli  below,  hold- 
ing that,  as  the  bill  had  been  protested  not  on  the  day  of  nuitu- 
rity  therein  expressed,  but  after,  within  the  delay  of  grace,  the 
indorserswere discharged.   Doideaux,  1 1th .January,  181U, 8.  H, 
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lor  shall 
drafts  or 
nude   or 

us  of  llii^ 
i\t  least,  to 
or  duuni'iii' 
•st  of  f?i'l>- 
so,  ^vlletller 
<f   alter  the 

O 

•  withiu  the 
!,  in  such  a 
i'teruuoa  of 
IS  providtnl 
some  ilith- 
L'otest  to  tlu; 
al  of  the  uhl 
iv  auy  light, 
imeuceiiu'iit 
spcct  uf  iiuy 


2,  24.     It  is  tlierefore  hotter,  in  all  c  ises.  alrhouyli  ])y  uo  means       §  gQ_ 
clear,  that  all  bills  maturing  after  the  first  of  S'j])teinl)er,  1890, 
should  bo  ])rotestecl  in  the  manner  provi  led  by  the  Act. 

!M>.  WliL'n  ;iny  aet  or  docuniont  refers  to  an v  Construction 

"    with  other 

eiiacttneiit  repi3aled  by  this  Ac3t,  the  act  or  docti- ^cts.&c. 
meiit  sliall  bj  oiistrtied  and  shall  operate   as  if 
it  referred  to  the  corresponding  provisions  of  this 
Act. 

97.  This  Act  shall  come  into  force  on  tht;   lirstcommenco- 

d,>  ,-,        ,  ,  ,  moiJt  of  Act. 

ay  or  Isepteniber  next. 


10 


iC 


/•  (Vacal,  in 
r  notice  ui 
vs  notice  ul 
provisiuiis 
rf  and  not  OS 
Eudlicli  uii 


.0,  after  day>^ 
jrce.     it  Wi^s 
late  to  pvocc- 
hat  coutracl^ 
ct,  should  he 
rejected  thi^ 
below,  huUl- 
day  of  matu- 
of  grace,  the 
•,1810,8.11, 


FIRST  SCHEDULE. 
Form  A. 

NOTING    FOR   NON-ACCEPTANCE. 

(Copy  of  Bill  and  IiidorsementH.) 

On  the  18     ,  the  above  bill  was,  bv 

me,  at  the  request  of  ,  presented  for 

acceptance  to  E.  F.,  the  drawee,  personally  (or,  at  his 
residence,  office  or  usual  place  of  business),  in  the  city 
(town  or  village)  of  and  I  received  for  answer, 

"  ."     The  said  V)ill  is  therefore  noted 

for  non-acceptance. 

A.  B., 
Notary  Public. 
(Date  and  iilacc)  18     . 


Due  notice   of    the  above   was    by   me    served   upon 
(  A.  B.,  1   ,,      (  <lrawer,     )  ,,  ,, 

I  C.  D.,  I  ^^^"  I  Indorser,  J  F''«<'"'^lly.  <>"   the 
day  of  {or,  at  his  residence,  office  or  usual  place 

of  business)  in  ,  on  the  day  of 

{or,   by   depositinij;'  such    notice,   <lirected    to 
him,  at  ,  in  Her  Majesty's  post  office  in  the 

city  (town  or  village),  on  the  day  of  , 

and  prepaying  the  postage  thereon.) 

A.  B., 
Notary  Public. 
{Date  and  place.)  18    . 


Forms. 
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Form  B. 

pkotest  for  non-acceptance  or  for  non-payment 
of  a  hill  payahle  generally. 

{Copy  of  Bill  and  Indorse nients.) 

Oil  this  (lay  of  ,  in  the  year 

LS     ,  I,  A.  B.,  notary  public  for  the  Province  of  , 

(hvclHn*^  at  ,  in  the  Province  of  ,  at  the 

n'(|m'.st  of  ,  (lid  exhibit  the  original' bill  of 

exchange,  whereof  a  true  copy  is  above  written,  unto 

E.  F.,  the     {     '      ,        -  thereof  personally  (oy,  at  his  resi- 
(acceptor    )  '■  j  \     ' 

dtuce,  office  or  usual  place  of  business)  in  ,  and, 

speaking  to  liiniself  (o/'  his  wife,  his  clerk  or  his  servant, 

,      >   1- 1   1  1     (  acce]>tane(^  )     .i  i-  i       -i  -m, 

\rt'.,)  did  d(Muan(l     -  ^       ,        -     tliereot  ;    unto  which 

(  payment      )  ' 

1  1     (    lit'  1  ,      ., 

(k'uiand         ,      y  answeretl : 

Wherefore  I,  the  said  notary,  at  the  recpiest  aforesaid, 

have  protested,  ami  by  these  presents  do  protest  against 

tile  acceptor,  drawer  an(.l  indorsers  (()/•  drawer  and  indor- 

st-rs)  of  the  said  bill,  and  other  parties  thereto  or  tlierein 

concerned,  for  all  exchange,  re-exchange,  and  all  costs, 

(laiiiiigcs  and  interest,  present  and  to  come,  for  want  of 

I  acceptance  )     ,.  ,,         •  i  i  -n 
'       ,       -  or  the  said  bill. 
I  ])ayiiient      j 

All  of  which  I  attest  by  my  signature. 

(Protested  in  duplicate.) 

A.  B., 

Notary  Pitblic. 


Form  C. 

protest  for  non-acceptance  or  for  non-payment  of 
a  rill  payable  at  a  stated  place. 

{Copy  of  Bill  and  Indorsements.) 

On  this  day  of  ,  in  the  year 

IM     ,  I,  A.  B.,  notary  public  for  the  Province  of 
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(hvclling  at  ,  in  the  Province  of 

at'tlie  request  of  ,  did  exhibit  the  orif^inal 

biJl  of  exchange,  whex'cof  a  true  copy  is  above  written, 

unto  E.  F.,  the    \    ^^™^^'f      |   thereof,  at 
(    acceptor    ) 

being  the  stated  place  where    the    said  bill  is  payable 

and  there,  speaking  to  did 

T  ]     I    acceptance  1      ,.  ,,  •  i   i  -ii  a        i  •  i 

demand    <  "^       ,       1  ot   the  said    bul  ;  unto  which 

(   payment       J 

demaiid  he  answered  :  "  ." 

Whef-eforc^  I,  the  said  notary,  at  the  request  aforesaid, 

have  protested,  and  by  these  presents  do  protest  against 

the  acceptor,  drawer  and  ind()rsei-s(o7'  drawer  and  indor- 

sers)  of  the  said  bill,  and  all  other  parties   thereto  or 

therein  concerned,  for  all  exchanges  I'e-exehange,  costs, 

damages  and  interest,  present  and  to  come,  for  want  of 

I   Acceptance  ]      ,.  , ,         •  i  i  -n 
\  ^       .        -  or  the  said  l)nl. 

[  payment       ( 

All  of  which  I  attest  by  my  signature. 

(Protested  in  duplicate.) 

A.B., 

Notary  Public. 


Form  D. 


PROTEST   FOR  NON-PAYMENT   OF   A   BILL   NOTED,    BUT  NOT 
PROTESTED,   FOR   NON-ACCEPTANCE. 

If  the  protest  is  made  t)i/  the  same  notary  who  noted 
the  bill,  it  should  immediately  follow  the  act  ofnotiny  and 
meviorandum  ofsei'vice  thereof,  aiid  begin  ivith  the  words 
"and  afterwards  on,  &c.,"  continuivr/  as  in  the  last  pre- 
cedincf  forDiJmt  introducing  between  the  words  "did"  and 
"exhibit,"  the  word  "written"  and  "unto,"  tlie  ivords: 
"  and  which  bill  was  by  me  duly  noted  for  non-acceptance 
on  the  day  of  " 

But  if  the  protest  is  not  made  hy  the  same  notary,  then 
it  should  follow  a  copy  of  the  original  bill  and  indor>^e- 
ments  and  noting  marked  on  the  bill — and  then  in  the 
protest  introduce,  in  a  j^iiTenthesis,  between  the  words 


Forms. 

"  written  "  and  "  unto,"  the  ivords :  "  and  which  bill  was 
on  the  (lay  of  ,  by 

notary  public  for  the  Province  of  ,  noted  for 

non-acceptance,  as  appears  by  his  note  thereof  marked 
on  the  said  bill." 
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Form  E. 

protest  for  non-payment  of  a  note 
payable  generally. 

{Copy  of  Note  and  Indorsements.) 


( )n  this  day  of  ,  in  the  year 

IM     ,1.  A.B.,  notary  public  for  the  province  of  , 

dwelling  at    ■  ,  in  the  Province  of  , 

at  the  request  of  ,  did  exhibit  the  original 

promissory  note,  whereof  a  true  copy  is  above  wa-itten, 
unto  ,  the  promisor,  personally  {or, 

at  his  residence,  office  ov  usual  place  of  business),  in 

,  and  speaking  to  hims(*lf 
{or  his  wife,  his  clerk  or  his  servant,  &c.),  did  demand 

payment  thereof ;  unto  which  demand    \     ,       -      answe- 
red :  " 

Wherefore,  I,  the  said  notary,  at  the  request  aforesaid, 
have  protested,  and  by  these  presents  do  protest  against 
the  promisor  and  indorsers  of  the  said  note,  and  all  other 
parties  thereto  or  therein  concerned,  for  all  costs, 
damages  and  interest,  present  and  to  come,  for  want  of 
payment  of  the  said  note. 
All  of  which  I  attest  by  my  signature. 
(Protested  in  duplicate.) 

A.B., 
Notary  Public. 
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Form  F. 

protest  for  non-payment  of  a  note  payahle 
at  a  stated  place. 

(Copij  of  Note  and  Indorsements.) 

On  this  day  ,  in  the  year 

18     ,  I,  A.  B.,  notary  public  for  the  Province  of  , 

dwelling  at  ,  in  the  Province  of  , 

at  the  request  of  ,  did  exhibit  the 

original  promissory  note,  whereof  a  true  copy  is  above 
w^ritten,  unto  the  promisor,  at 

,  being  the  stated  place  where  the  said  note  is 
payable,  and  there,  speaking  to  did  de- 

mand payment  of  the  said  note,  unto  which  demand  he 
answered  :    " 

Wherefore  I,  the  said  notary,  at  the  request  aforesaid, 
have  protested,  and  by  these  presents  do  protest  against 
the  promisor  and  indorsers,  of  the  said  note,  and  all 
other  parties  thereto  or  therein  concerned,  for  all  costs, 
damages  and  interest,  present  and  to  come,  for  want  of 
payment  of  the  said  note. 

All  which  I  attest  by  my  signature. 

(Protested  in  duplicate.) 

A.  B., 
Notary  Ihvhlic. 


Form  G. 

notarial  notice  of  a  noting,  or  of  a  protest   for 
non-acceptance  or  of  a  protest  for  non-payment 

OF   A    BILL. 

(Place  and  date  of  Noting  or  of  Protest.) 


1st. 


To  P.  Q.  {the  drawer) 
at 

Sir, 

Your  bill  of  exchange  for  $  ,  dated  at 

the  ,  upon  E.  F.,  in  favor  of  C.  D.,  payable 


JLE 


le  year 


ibit  the 
i  above 

note  is 

did  dt- 

mnd  he 

■oresaid, 
,  against 
and  all 
ill  costs, 
want  of 


'ithilc. 


EST    FOR 
AYMENT 


•) 


pay 


able 


Forms. 

days  after  |  '^j*^,  ^  '  [  was  this  day,  at  the 

request  of  duly  |  p;;^^;,!,^,^  }  by  me  for 

non-acceptance,  \ 
non-payment.     / 


A.  B., 

Notary  Public. 

{Place  and  date  of  Notin(j  or  of  Protest.) 

2nd. 
To  C.  D.  (indorser), 
(or  F.  G.) 
at 
Sir, 

Mr.  P.  Q.'s  l)ill  of  exchange  for  $  ,  dated  at 

,  the  ,  upon  E.  F.,  in  your  favor  (or  in 

favor  of  C.  D.,)  payable  days  after  I    \  ^.  ^  ' 

and  by  you  indorsed,  was  this  day,  at  the  re(|uost  of, 

'  '^""^y  {     protected  }  ^'^  "^^^  ^"^' 


non-acceptaace.  \ 
non-payment.     J 


A.  B., 

Notary  Public. 


Form  H. 


To 


NOTARIAL    NOTICE    OF    PROTEST    FOR   NON-PAYMENT 

OF   A    NOTE. 

(Place  and  date  of  Protest.) 
at 


Sir, 


Mr.  P.  Q.'s  promissory  note  for  $  ,  dato  .  at 

r  days      \ 
payable  I  months  [after  dato  to 
\  on 


,  the 


i    F    F     I  ^^  order,  and  indorsed  by  you,  was  this  day. 


284 


at  tlu'  r(M|U(\st  oi' 
lor  noii-payineiit 
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,  duly  protestod  hy  mo 


A.  B., 

Notary  Ptihlic. 


o 


10 


FoilM    I. 

NOTAIUAI.  SEllVICE  OK  NOTICE  OK  A  IMIOTEST  FOR  NON- 
ACCEPTANCE  OK  NONli'AYMENT  OK  A  lUI.L,  OH  OF  NON- 
I'AVMENT  OK  A  NOTE  (lo  hi'  Huhjolued  to  tlie  PvutCHt) 

And   aftcrwar  Is,  I,  the   aforesaid    protostin*?   notiiry 

public,  did  serve  due  notice,  in  the  form  prescribed  hy 

,  D  L\     n  •  L     L  c     \       non-acceptaiice      ) 

law,  01  tlic  ioro(join<;  protest  tor  ^       , 

'  n      n  1  1^       non-payment         ) 

f  the        *  f  .  f     thereby  protested  upon     \  ^  -jY'  ■    tl 

\  ■    \  iiersonally,  on  the  day  of  (or,  at 

(  nidorsers     j   ^  *'  j        \     > 

his  residence,  office,  or  usual  place  of  business)  in 

,  on  the  day  of  ; 

(or,    by    depositing   such    notice,    directed    to   the   said 

I    P-  ^^  1   at 
I    C.  D.,  j   "^ 

in  on  the 

prepaying  the  postage  thereon). 

In  testimony  whereof,  I  have,  on  the  last  mentioned 

day  and  year,  at  aforesaid,  signed  these  presents. 

A.  B., 

Notary  Pvhllc. 


,  in  Her  Majesty's  post  otHcc 
day  of  ,  and 


Form  J. 

PROTEST  RV  A  JUSTICE  OF  THE  PEACE  ( WHERE  THERE  IS 
NO  notary)  for  NON-ACCEPTANCE  OF  A  RILL,  OR  NON- 
PAYMENT OF  A  RILL  OR  NOTE. 

(Copy  of  Bill  or  Note  and  Indorsements.) 

On  this  day  of  ,  in  the  year  18    , 

I.  N.  O.,  one  of  Her  Majesty's  justices  of  the  peace  for 
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by  me 


^\l  NoN- 
()F  NON- 
'oted.) 

1  notary 
L-ibed  by 
aiice  1 
>iit         f 

'^-]   the 

of  {or,  at 
in 

the   said 

ost  office 

,  and 

iK'utionod 
presents. 

\rvUie. 


the  district  (or  county,  &c.),  of  ,  in  tlie  Provinco 

of  ,  dvvellinfjf  at  (or  near)  the  vilhi^^'  of 

,  in  the  said  district,  there  bidxii;'  no 
practising   notary    [)ubUc    at    or    near   the   said    villa;^e 
(or  any  other  lefjal  cause),  did,  at  the  re(iuest  of 
and  in  the  presence  of 

well  known  uiito  nie,  exhibit 

the  orifjinal  ,  whereof   a  true;  coi)V  is  above 

'^  [  note    J  '  "^ 

jdrawer     \ 

written  unto  P.  Q.,  the      acceptor        thereof,  personally 


I'. 
^)ron»isor 

[ill'  at  liis  residence,  office  or  usual  place  of  bnsiness)  in 

,  and  speaking  to  himself  (his  wife,  his 

11         1  •  J.   0     \    !•  1    1  1    (      acei'ptance      ) 

clerk  or  ins  servant,  vvc),  did  demand  '       ,  - 

'        ^  [     payment         j 

thereof,  unto  which  (U'mand      ,      >  answered  :    " 

(^  she  J 

>> 

Wherefore  I,  the  said  justice  of  the  peace,  -'t  the  re(juest 
id'uresaid,  have  i)rotested,  and  by  these  pre.s^  ais  do  prcjtt'st 

(  drawer  and  indorsers  \ 

iii^^ainst   the    -    promisor  and  indorsers  of  the 

(  acce})tor,  drawer  and.  indorsers    I 

said        '  ,        and  all  otlier  parties  thereto  and  therein 
(  note  j  '■ 

concerned,  for  all  exchange,  re-exchange,  and  all  costs, 

•  Inuiages  and  interest,  present  and  to  come,  for  want  of 

!acce])tance     1    <•   ,1  -if   bill.     1 

'■       ,  ()i   the   said  ,        \ 

Q)ayinent         |  (   note.    ) 

All  which  is  by  these  presents  attested  by  the  signa- 
ture of  the  said  (tlic,  tvUucss)  and  by  my  hand  and  sea!. 
(Protested  in  duplieatf.) 

(Su/iKifdrc  of  l/ie  w'ltnrss.) 
(S'kj nature  and  seal  of  tJie  J.  P.) 


THERE  IS 
L  OH  NON- 


peace  tor 
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ENACTMENTS   llEPEALED. 


Province  and  Chapter. 


Title  of  Act  and  extent  of  repeal . 


Dominion  of  Canada:  i 

Ciia|).  123,  Revised  Statutes An  Act  re«peotin«f  Bill<  of  Exchange  and  Proniisjiiry 

Note-'t. — The  whole  Act. 

Province  of  Quebec : 

Civil  Code  of  Lower  Canada Articles  2,279  to  2,354,  both  inclusive  [•]. 

NovaSciitia: 

Revised  Statutes,  third  series, 

chap.  82 "Of  IJilis  of  ExchanKC  and  Promis-iory  Notes."    Section 

2.    The  other  se(^tions  of  this  chapter  iiavo   been 
heretofore  repealed. 
New  Rnirswick  :  I 

Revised  Statutes,  chap.  111). "Of  Hills,  Notes  and  Ohoses   in   Action."    Section  2. 

The  other  sections  of  this  chapter  liave  been  lieretu- 
ftiie  repealed. 

30  Vic,  1867,  chap.  34 An  Act  to  mnend  chapter  llt>  of  the  Revised  Sta'utc*, 

"(tf    Hills,    Notes    and    Choses    in  Action;"  iilsu 
j        Act    12th    Victoria,   chapter  3J,  relating    thereto. 
Sect. on  1. 


[•Except  in  so  far  as  sunh  articles,  or  any  of  them,  relite  to  evidence  in  rejiird  to  bills  of 
exchange,  cheques  and  promissory  notes.] 


Promifisory 


s."    Section 
■  have  been 


Section  2. 
been  heretu- 

3d  Sfft'utci, 
jlion  ;"  iilso 
iig   thereto. 


ti)  bills  uf 
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3  VICTORIA,  CHAP.  33. 


Acte  coiicernant  les  lottros  de  chanj^e,  cheques  et  billets 

promissoires.* 

[Sanctionn^  le  IG  mal  1890.] 

Sa  Miijeste,  par  et  avec  I'avis  et  le  conseutement  <lii 
Si'iiiit  et  de  la  Chainbre  des  Coimuunes  du  Canada, 
Jt'C'iete  ce  qui  suit : — 

rREMIl'niE    PARTIE. 

DISPOSITIONS    PIlfiLIMINAIRES. 

1.  Le  present  Acte  peut  etre  cite  sous  le  titre  :  Arte  Tit  re  nbr 6b6. 
(ks  Lettres  de  change,  ISDO. 


loi 
201 


*  Dans  le  ciis  do  difTiTeiico  entro  les  (loux  textes  do  la  nrosonte 
li,  il  f;int  t(juj()urs  rociiorciior  ['intention  du  UVislatonr,  (  .  C.  art. 
-Jl") ;  et  ("online  cotto  loi  a  t'tt'  ompnintt'o  ii  la  (irunde-lJrotajrno, 
con(;iio  et  redigee  duna  la  lanj^ue  aiiglaise,  le  toxto  anglais,  dans 
le  (li)uto,  dovra  roinporter. 

II  rst  rou'rottablo  (juo  do  vieilles  expressions  fran5aises  consacreos 
par  Insane  ici  et  en  F  ram-e  aient  ete  romplacieos,  dans  la  traduction, 
par  (rautres  (pii  no  roiulont  j)as  iiiieux  la  peiLsee  du  le,!,'i.slatonr. 

Aiiisi,  lo  "  holder"  devient  le  "  (U'-tentenr,"  an  lieudu  "  porteur." 

"lloliler  in  due  course"  est  tniduit  par  "dctenteur  nVuiier,"  au 
litni  do  "  tiers  porteur  do  bonne  loi,"  ou  encore  "  purtour  roi^ulior  " 
oil  "  pdrteur  parfait." 

"Holder  for  value,"  est  lo  "  detonteur  contre  valeur,"  au  lieu  do 
"jinrti'iir  pour  valour." 

"  liill  (III  ileiuand,"  n'est  plus  "la  lettre  a  deniando,"  niais  "la 
lettrc  sur  doinande." 

"Simple  contrait"  est  traduit  par  "simple  coiitrat,"  au  lieu  do 
"  oliliiration  ordinaire." 

"Valuable  consideration"  est  "la  cause  de  valeur,"  au  lici  de 
"cause  valable,"  ou  "valeur  t'ournio,"  ou  siniplenieiit"  valeur." 

"  Awoiiiniodation  bill"  est  "  la  lettre  do  complaisance,"  au  lieu 
de  "  la  lettre  d'accommodement." 

"  General  duties  of  tlie  holder  "  est  traduit  par  "  obligations  g^n/'- 
ruley  du  d<^tenteur,"  au  lieu  de  "  devoirs  du  port^our."         « 

ha  traduction  frangaise  de  la  loi  ansilaise  de  1852  •  ,r  M.  Barclay 
est  meilleure,  sans  ce{)endant  etre  parfaite.  Ainsi,  11  traduit  "pro- 
missory note"  par  "  billet  de  change,"  au  lieu  de  billet  ^  ordre,  on 
encore  mieux  "billet  promissoire,"  puisque  "  I'ordre  "  n'est  pas 
essential.  19 
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"Action." 
"  Banquo." 

"  Defense.' 


3.  Dans  le  present  Acto,  a  moins   que   le   contexte 
u'exige  une  interpretation  difierente, — 
Acceptation."     ('i.j  "  Acceptation  "  sin^nitie  une  acceptation  conipletoe 
par  la  livraison  ou  la  notification  ; 

(/>.)  "  Action  "  coniprend  la  demande  rcconventionnellc 
et  la  compensation  ; 

(('.)  "  Banque  "  signifie  une  banque  ou  une  caissc  dV'- 
pargne  constituee  en  corporation  et  t'aisant  des  opera- 
tions en  Canada ; 

(d.)  "  Defense  "  comprend  la  demande  reconvention- 
nelle  ; 
D<:'tenteur."  (e.)  "  Detenteur  "  signifiB  le  preneur  OU  le  beneliciaiie 
par  endossement,d'une  lettre  de  change  ou  d'un  billet 
dont  il  est  en  possession,  ou  le  porteur  de  la  letti'e  ou  dn 
billet ; 

(/.)  "  Emission  "  signitie  la  premiere  livraison  d'uiio 
lettre  de  change  ou  d'un  billet,  ]>art'ait  sous  le  rapport  dc 
la  forme,  a  une  personne  (jui  I'accepte  conime  detentem-: 

{().)  "  Endossement  "  signitie  un  endossement  conqdete 
par  la  livaison  de  reflet  ; 

(II.)  "Lettre"  signitie  lettre  de  change,  et  "billet" 
signitie  billet  promissoire ; 

(i)  "  Livraison  "  signitie  transmission  do  possession, 
reelle  ou  tictive,  dune  persomie  a  une  autre ; 

(j.)  "  Porteur"  signifie  la  personne  qui  est  en  possession 
d'une  lettre  de  change  ou  d'un  billet  promissoire  payal)l(' 
au  porteur ; 
'  Valour."  (A'.)  "  Valeur  "  signifie  consideration  ou  cause  de  valein-. 


"Emission." 

"  Endosse- 
ment." 

"  Lettre  "et 
"billet." 

"  Livraison." 
"Porteur." 


DEUX11>ME  PARTIE. 


LETTIIES  DE  CHANGE. 

De  la  fo'nne  ct  de  Viiiterpretaiioi}. 

Lottre  de  3.  Une  lettre  de  chanjje  est  un  ordre  i)ur  et  sinq)lo 

change  dt'finic.  ,  ,  i      •  l        ^  >  <  i 

donne  par  ecrit,  adresse  par  une  personne  a  une  autic, 

signe  de  celle  qui  le  donne,  mandant  a  celle  a  qui  il  e>t 

adres.se  de  payer  sur  demande,  ou  a  une  epoque  detenu i- 

ncc  cm  .susceptible  de  I'etre,  une  sonnne  de  deniersprt'ci>o 

a  une  persomie  ou  a  I'ordre  dune  personne  designee,  ou 

au  pm'teur. 
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mtexte 

mpletec 

ionnelle 

issc  <Vt'- 
s  oporu- 

vention- 

iieficiaiie 

tre  ou  <Ui 

^on  cVune 
apport  '!<' 
etcntcur ; 
,  compU''t»^' 

0   "1>ilWt" 

possession, 

possession 
e  payable 

t 

,k'  valeuv. 


et  sunp'*" 
lune  auti'' 

\x  qiii  i^  *'■ 
detevnii 

|ers  pvt't'i' 
[.sigliee,  0' 


2.  Tout  ecrit  (lui  ne  renii)lit  pas  ces  conditions,  ou  qui  ^'!V"'."1 

1  11  •  i.    1     t!tle(  II  est  pas 

iikukIo  cle  laire  (luehiuo  chose  en   sus  du   paicinent  de  une  icttre. 
dciiiei's,  n'est  pas,  saut'  ainsi  quo  ci-apivs  pi'ovu,  une  lettre 
de  chaiij^e. 

;}.  IJn  ordre  do  payer  sur  des  fonds  particuliers  n'ost  Q""''""?  »'""■«*: 
pas  pur  ot  siinplo  dans  lo  sons  du  present  article  ;  mais 
un  ordro  do  payor,  sans  restrictions,  accompa^^ne  ('0  tie 
I'indication  do  t'onds  particuliers  sur  los(|Uols  le  tire  devra 
.sf  reinbourser,  ou  un  conipte  particulier  dont  il  devra 
di'l liter  la  soinnio,  ou  (/>)  d'un  enonce  do  la  transaction 
(lui  a  donno  lieu  a  la  lettre  do  cliango,  est  pur  et  simple. 

4.  Une  lettre  do  chan'^o  n'ost  pas  invalide  a  laison  do  Lettre  pas 

111  invilidi!  pour 

CC  (pi  olio lesraisous". 

i<l.)    N'ost  pas  datoo  ;  bpoo  fieee. 

{}).)  No  spocitie  pas  la  valour  donneo,  ou  quo  valour  a 
ote  donneo  en  echan<^o  ; 

(r.)  Ne  spocitie  pas  lo  lieu  d'ou  olio  est  tiroo  ou  celui 
oil  eile  est  payable. 

4.  Une  lettre  do  clianm'  intoriouro  est  une  lottro  (lui  T.''ttres  int6- 

,  .  ».    ^  ,.    '  A  /    \  *i.       i.-    '        i.  II     r  cures  et 

est  ou  i|Ui  parait,  a  sa  taco  iiioino,  (a)  etro  tiroo  ot  payable  eirauKcres. 
en  C'anada,  ou  (/>)  otre  tireo  on  Canada  sur  uno  porsonne 
(|iii  y  est  domicilieo.     Touto  autre  lettre   do  change  est 
etrangere. 

2.  A  nioins   quo  lo  contrairo  no  soit   ox])rimo  sur  la.'^ieiicne 
la  lettre  do  change  nieine,  lo  dotontour  pout  la  considerer  ,.Vni  etran- 
c'dmiiie  lettre  intoriouro.  ^^^' 

5.  Uno  lettre  de   change  pout  otre   t'aite   payable  au  (-,„nn,8;.t  une 
tiivur  lui-inome  ou  a  son  ordro;  ou  olio  pout  otre  t'aite '."/""f.  •'*'"' 
l)ayal)le  au  tire  ou  a  «on  ordro. 

2.   Lors([uo,  dans  uno  lettre  do  change,  le  tii'our  et  lo  choixdupor' 
tire  sont  uno  soule  et  ineine  porsonne,  ou  lorsipie   le  tire  [|'^".yj:'g^( 
ost  une  porsonne  tictive  ou  inhahilo  a  contractor,  lo  doten-  ""■"-' '« '''^'^• 
tur  pout,  a  son  choix,  c      -lidoror  refi'et  comnie  lettre  do 
change  ou  coinmo  billot  a  ordro. 

0.  Le  tiro  doit  otre  noinino  ou  autroinent  dosigno,  dans  j.e  tir*"'  doit 
une  lettre  do  change,  avoc  uno  precision  raisonnable.         ctre  noinm<?. 

2.  l"ne  lettre  do  change  pout  otre  adressoe  a  deux  tiross'ii  yena 
on  plus,  (pi'ils  .soiont  en  .societe  ou  non  ;  mais  une  lettre''  "* 
adiessee   d'uno  maniore  alternative   a  deux   tiros,  ou  a 
<leux  tires  ou  plus  successivoment,  n'est  pas  uno  lettre  de 

cliantio. 
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Le  prcncur 
doit  etro 
cliiirenient 
dt'sigiiCs 


Si  la  left  re  est 
piiyiibie  a 


T.  Lorsqn'unc  k-ttre  do  eluinge  n'est  pas  payaltlc  mi 
portcur,  Ic  pi'i'iieur  doit  y  t>trt'  iioiume  ou  autreiiiciit 
dosigne  avcc  \u\v  prt'cision  raisonnablc, 

2.  Uue  It'ttre  du  clianL'e  pent  Hrv  t'aite  vn  t'avt'Ui'  dc 
deux  pcrsonnes  deux    proiieurs  OU  plus  conjointeineiit,  OU  elle  pent  ctic 

on  i"i  uii  tone-      V   'L  ii»ti        ^      '  li.  j.-  <i' 

tioiinuire.  taite  payal)le  a  1  uu  des  deux  eoniine  alternative,  ou  a  1  im 
on  (inel([nes-\nis  des  ditlereiits  lienetieiiiiri's.  Une  Icttiv 
de  change  pent  anssi  etre  t'aite  })fiyal)le  tin  titulfiire  d'uiu- 
charge  ou  d'un  eniph)i  alors  en  exercice. 

3.  Lorscpie  le  preneur  est  mie  })ersonne  tictive  on  (|iii 
n'existe  pas,  la  lettro  de  change  pent  etre  considers 
connne  payable  an  porteur. 


Si  le  tireiicur 
est  fictif. 


Certaines 
lettres  sont 
valabios 
mais  lion 
ndgociablcs. 


Payables  il 
ordre  on  au 
porteur. 

Au  porteur. 


A  ordre. 


Choix  du 
porteur. 


Sommc 
payable. 


H.  Lorstpi'mie  lettre  de  change  contient  des  mots  (jui 
en  interdisent  le  transfert,  on  ([iii  indicpient  rintenti(Mt  de 
la  reiidre  non  transniissihle,  elle  est  valal)le  entre  Ns 
parties  (jui  y  sont  eoncernees,  niais  n'est  pas  negociahlc 

2.  Une  lettre  de  change  negocitihle  pent  etre  payaMc 
k  ordre  ou  au  porteur. 

3.  Une  lettre  de  change  est  payable  au  porteur  Idis- 
qu'elle  e.xprime  (pi'elle  est  ainsi  payable^,  ou  lors(|U('  1  u- 
nitjue  ou  dernier  endossement  (pi'elle  porte  est  un  eiulos- 
sement  en  blanc. 

4.  Une  lettre  de  change  est  payable  a  ordre  lorstpifllo 
expriine  ce  mode  de  paienient,  ou  lorscju'elie  ex])riiiie 
quelle  est  payabU'  h.  une  persoiuie  designee  et  ne  contiiiit 
rieii  (jui  en  interdise  le  transfert  ou  ([ui  indi([ue  rinteiitldu 
de  la  reiulre  non  tninsmissible. 

5.  Lorsqu'une  lettre  de  chan.'V,  .soit  a  I'origine,  soit  ]nir 
endossement,  exprinie  qu'elle  est  payable  a  I'ordre  d  iiiu' 
personne  designee,  et  non  jifs  a  elle  on  a  son  ordre  elle 
est  neanmoins  payable  a  cette  personne  ou  a  son  ordre,  a 
son  choix. 

O.  La  souime  payable  sur  lettre  de  change  est  uiif 
somme  precise  suivant  I'intention  du  pre.seiit  acte,  hion 
qu'elle  prcscrive  (jue  le  paienient  doive  s'en  t'aire — 

{((.)  Avec  interet ; 

(b.)  Par  versements  indi(pies  ; 

(('.)  Par  versements  indiques,  avec  stipulation  (|Uii 
det'aut  de  paienient  de  (juelque  versenient  la  somme  tuiale 
deviendra  exiijfible ; 


pH' 

(le 

oil 

eii( 


(111 
eiit 
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alilr  au 
bremmt 

VC'UV    ill' 

im  a  I'uu 
u>  U'ttiv 

ire  (Vlllir 


'0  <>U  <[U1 


mots  i|Ui 
eiitit'H  iK' 
entvf   li's 
Tocial'li'. 
•  paviilili' 

tour  li'i's- 
)rs([Ur  1  n- 

UU  I'luli'S- 


lorsiiu'flle 

expviiiu' 

('  contii'iit 

riuU-ntinii 

|u',  suit  I'lii" 
.,ln-  il'uiif 
unlvi'.  ill|' 

loll  Ol'iU'l-',  !^ 

[re  est  uiii' 
acte,  I'li'n 
live — 


llation  Miii^ 
luuue  tulivlt' 


Diverironco 
eiitrc  It's 
chill'rt'.s  et  loa 
mots. 


((/.)  D'jipros  un  taiix  de  cliaiiijo  iiidi((U('',  ou  d'a))res  un 
taux.  de  cluinge  a  CDUstater  seloii  i|ue  le  presci'it  la  lettre 
(Ic  chaiif^e. 

'2.  Lorsque  la  soinme  a  payer  est  exprimee  en  toutes 
Icttfes  et  aussi  en  chitiVes,  I't  qu'll  y  a  dt'saeeord  eiiti'e  les 
(Icux,  la  soinme  a  payer  est  celle  (jiii  est  ecrite  en  toutes 
Ifttres. 

.'{.  Si  une  lettre  de  chaiii^e  exprimo  (pi'i'lle  I'st  payable  int('-rut. 
avi'i!  interet,  I'interet  court,  a  nioins  (pir  IV'tKet  ne  pres- 
ciive  lu  contraire,  depui>'  la  date  de  la  lettre,  et  si  elle  no 
piirte  pas  de  date,  il  court  a  compter  de  son  emission. 

10.  Une  lettre  de  change  est  payable  sui-  dcmande, — 

(ii.)  Si  elle  exprime  (pi'elle  est  payable  sur  demande 
ou  sur  presentation  ;  on — 

{II.)  Si  elle  n'indi(pie  aueune  date  de  paieinent. 

2.  L()rs([u'une  lettre  de  chaiii^e  est  acceptee  ou  endos- 
see  apres  son  echeance,  elle  est  consideree,  a  lej^ard  de 
Iju'eepteur  (jui  I'aecepte  ou  do  I'ondosseur  (pii  I'endosse 
dans  de  tellos  conditions,  eoninie  payable  sur  demande. 


liCtfre  I  my  a  hie 
."ur  i1uiu:iik1c. 


Acoeiifation, 

etc..  M|in>s 
t'clH''a.iice. 


II.  Une  lettre  de  change  est  payable  a  une  epocpic 
.susceptible  d'etre  determinee,  suivant  lintention  du  pro- 
sent  acte,  si  elle  c.xprime  ([u'elle  est  })ayable — 

('/.)  A  une  epo(pie  fixe  a])res  date  ou  vue  ; 

(II.)  Ou  lors  de  la  realisation  ou  a  une  epi)(|Ue  fixe  apres 
la  n'alisation  d'une  eventu;ilite  (pii  doit  certainement  .se 
prnduire,  bion  que  repo([ue  de  .sa  realisation  soit  incer- 
taine. 

'2.  Un  cffet  dont  le  paiemeiit  depend  duiK^  eventualite 
inc^rtaine  ii'est  pas  une  lettre  do  change,  ot  la  realisation 
<le  cetto  eventualite  n'en  change  pas  la  nature. 


Lettro  payable  I 
h,  tcrine. 


Quant  aux 
C'vu.'itualiccSs. 


12.  Lor.S(pi'une  lettre  de  change  e.xprime  ([u'elle  est  Omission  de  la 
payable  a  une  epoqiie  tixe  apres  date  et  est  emise  sans  "'^' 
etre  dateo,  ou  lorsquo  I'acceptation  d'une  lettre  de  change 
payable  a  une  epoipie  tixe  apres  \'ue  n'est  pas  datee,  tout 
(leteuteur  pent  y  inseror  la  veritable  date  de  son  emission 
ou  do  son  acceptation,  et  la  lettre  est  payable  en  coiise- 
oueiice. 

Neanmoins,  («0  si  le  detenteu''  y  insere,  de  bonne  f oi  Date  erron(5e. 
-    par  mopri.se,  une  date  ('rronoe,  et  {h)  dans  tons  les  cas 
ou  une  date  erroneo  y  est  insereo,  si  I'eti'et  passe  ensuite 
eiitre  les  mains    d'un    detenteur    regulier,  la   lettre    de 
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La  date  fait  foi 
primd/iicCf. 


Certaine.a  (ImIts 
no  riiivuliileiit 
pas. 


Cnlcul  du 
d(''lai  (le  |)iiic- 
meiit. 


Jours  degrfiee 


Jours  noil 
juridiques'. 


Quels  sent  ces 
jours. 


Dans  tnn'o") 
les  provitiCfs 
except  ("• 
Quebec. 


chaii^o  no  deviont  pas  iiivalidc  pour  cettc  cause,  iiinis 
elle  conserve  son  vfYvt  vt  est  payahio  tout  connnu  si  la 
(late  insertH"  avait  ete  sa  veritable  date. 

IJJ.  Lorstiu'une  lettn;  de  change,  ou  une  acceptation, 
ou  (|uel([Ue  endossenient,  sont  dates,  la  date,  a  moins  de 
preuvr'  contraire,  est  consideree  connne  etant  la  vraie 
date  de  la  lettre,  de  lacceptation  ou  de  Tendossenient, 
selon  le  cas  : 

2.  Une  lettre  de  change  n'est  pas  invalide  pour  la  seulo 
raison  (ju'elle  est  antidatee  ou  postdatee,  ou  (ju'elle  porte 
la  date  d'un  dinianclie  cm  de  tout  autre  jcjuruonjuridiijue. 

14.  Lorsqu'une  lettre  de  change  n'est  pas  payal)l»'  sur 
deniande,  le  jour  de  son  eelieance  est  determine  conune 
il  suit:  — 

(<i.)  Trois  jours,  appeles  jours  de  grace,  sont,  clia(|Ue 
fois  (jue  la  lettre  n'en  prescrit  pas  autrenient,  ajoutcs  a 
repo(|Ue  du  paieinent  telle  (|ue  tixee  par  la  lettre,  et  file 
devient  due  et  est  payable  le  dernier  jour  de  grace  : 
neannioins, — 

1.  Si  le  dernier  jour  de  gi-ace  tond)e  uu  jour  de  fete 
legaU;  ou  non  juridicpie  dans  la  province  ou  la  lettre  de 
change  est  payable,  le  jour  suivant  (pii  n'est  pas  un  jour 
de  fete  legale  ou  non  juridi([Ue  dans  cette  province 
devient  le  dernier  jour  de  grace. 

2.  Pour  tout  ce  qui  se  rattaclie  aux  lettres  de  change, 
les  jours  suivants,  et  nuls  autres,  seront  obser\es  coinnie 
jours  de  fete  legale  ou  jours  non  juridi(|Ues,  savoii-: — 

((/.)  Dans  toutes  les  pro\inces  du  Canada, a  Texception 
de  la  province  de  Quebec, — 
Les  dinianches  ; 
Le  j<air  de  I'An  ; 
Le  Vendredi  Saint  ; 
Le  hnidi  de  lVi([Ues  ; 
Le  jour  de  Noel  ; 

Le  jour  anniversaire  (ou  jour  fixe  par  proclaniatimj 
pour  hx  celebration  du  jour  anniversaire)  de  la  naissance 
du  souverain  regnant,  et  si  ce  jour  anniversaire  toinlie 
un  dimanche,  alors  le  lendeniain  : 

Le  premier  jour  de  juillet  (anniversaire  de  la  ConFt''d(''- 
ration),  et  si  ce  jour  tombe  un  <limanche,  alors  le  deiix- 
ieme  jour  de  juillet  connne  etant  ce  jour  de  fete  ; 
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0,  niais 
ne  si  la 


[)tati()n, 
oins  (Ic 
a  viaii' 
weiiu'iit, 

la  st'nK" 
lie  ])()i-tc 
iri(lii[U('. 

■al»l»'  sur 
6  coiniiit' 

,,  cl>a<iuc 
Jouti's  a 
v,  L't  file 
e   gracf  ; 

ir  (le  tV'to 
Icttiv  (le 

s  un  jiiur 
province 

clianL!.!', 
's  c'uiimie 

loir  : — 
xceptiiiii 


lainatu'n 
Inaissaiire 
Ire  touilie 

IContV'.lr- 
le  iloux- 


TiHit  jour  desif^iK'  par  proclnination  comine  jour  de 
IV'te  puUiicjUo  ou  coMuiic  jour  dn  jeiliie  ^eiUM-al,  ou  couimo 
jour  (Tactions  du  jrnice  pour  tout  le  Canada;  et  le  jour 
suivant  innnediateiiient  le  jour  de  I'Anotle  jour  do  Noel 
lia'.s(|ue  CCS  jours  tond)ent  rcspcctivcMncnt  le  diniaiich(.'. 

(h.)  Kt  dans  la  provinci.'  do  Quebec,  les  jours  susdits,  ct  Dans  Qudbec. 

ilUHsi — 

L'Ki)i[)lianie  ; 

L'Anuonciatiou  ; 

L' Ascension  ; 

La  IV'te-Dieu  ; 

La  tV'te  de  saint  Pierre  et  saint  Paul ; 

La  Toussaint ; 

La  Conception. 
(f.)  Kt  aussi,  dans  chacune  des  provinces  du  Canada,  Duns  toutes 
tout  jour  ilesi^ne  jiar  proclamation  du  lieutenant-gou- 
vtirncur  de  cette  province  connne  jour  de  letc  pul>li(iue, 
(»u  de  jeune,  ou  (Tactions  de  yrace  dans   la  province,  ou 
tout  jour  non  juridi(|ue   en   vertu   d'un   statut  de  cette 
proxince. 
."}.  Lors(|u'une  lettre  de  chanw  est  payable  a  vue  ou  ji  Jours  ii  comp- 

'^  >ii.  '  ^1  'I-    tor  dans  les 

uiic  ('ixxiue  tixe  apres  date,  apres  vue,  ou  apres  la  reali- diiais. 
satiou  dune  eventualit(''  sp('ciiiee,  rep()(|Ue  du  paienient 
est  detenninec  en  retranchant  le  jour  a  compter  (hKjuel 
le  temps  doit  connnencer  a  courir  et  en  comprenant  le 
j(jur  du  paiement. 

4.  Li»rs(|u'une  lettre  de  change  est  pa3^able  a  vne  ou  aQaaruiio 
imi"  ('j)()([ue  tixe  apres  vue,  le  temps  commence  Ji  courir  J^JJi'^e'^"^" 
tlt[)uis  la  date  de  Tacceptation  si  la  lettre  de  change  ac^^i'^ir. 
t''te  acceptee,  et  depuis  la  date  de  la  note  ou  du  prot("'t  si 
('lie  a  vU'  noti'e  ou  protestee  t'aute  (Tacceptation  ou  t'aute 
ilt'tn'  remise  au  porteur. 

;').   L'expression  "  mois,"   dans    unv^    lettre   de  chang(>,  "Mois." 
.si^mitie  un  mois  de  calendrier. 

ti.  'Toute  lettre  de  change  payable  a  un  ou  plusieurs  Quanti^ino. 
iiiois  de  date  devient  du(.'  le  m(,'''me  ([Uantiem(»  du  mois 
'lurant  lecpiel  elle  est  payable  (pie  celui  cU)nt  elle  est 
(latee — a  moins  (pi'il  n'y  ait  pas  de  ([uantieme  idciitique 
ilaiis  Ic  mois  dui'ant  le(piel  elle  est  payable,  aucjuel  cas 
•'lie  echoit  le  dernier  jour  de  ce  mois,  avee  addition,  dans 
tons  k's  cas,  des  j(jurs  de  gnice. 

15.  Le  tireur  d'une  lettre  de  change,  de  meme  (|ueTir<!aubesoiiu 
tout  endosseur,  pout  y  inserer  le  noni  d'une  personne  k 
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AlM'KXDIX. 


Stiimliitioiis 
fiicultiitivc's 
rnr  lo  tireiir 
-ou  endossc'ur. 


IV'finition  do 
I'iicceptutiuii. 

FDnuulit^"'.'  do 
riicceptutioii. 


Temp.^  de 
I'acceptation. 


Pate  dc  I'ae- 
ceptiition 
apriis  refus. 


Acceptation 
g6n<'rale  ct 
restreintc. 


c|ui  Ic  (letcntonr  pout  avoir  rocours  an  hcsoin,  c'est-a-<liro 
(laiiH  k'  c'fis  on  la  Icttro  dc  cluuii^^c  ii(>  sorait  \n\s  iicccjitt'c 
ou  payi'c.     (.V'tte  J)('1>(>iiik'  est  a})j)(.'k''i'  \v  "  tiiv  au  licsoin." 
Lo  (k''tentiuir  est  libre  do  s'adros.scr  ou   mm  au  tiro  au 
Ix'Hoin,  sok)n  qu'il  lo  jugo  a  prt)pos. 

lO.  Lo  tirour  d'uuo  lottro  do  olianufo,  do  niriiic.  (juo 
tout  ondossour,  pout  y  nisoror  uno  stipulation  oxprosso — 

('/.)  Do^ai^'oant  ou  rosti'oignaiit  sa  })roprt!  rosponsabi- 
lito  onvors  lo  dotonti'ur  ; 

(h)  Liborant  lo  portour  d;  (iuel(|u'uno  ou  do  toutosses 
obligations  onvors  lui. 

17.  L'accoptation  d'uno  lottro  do  chango  ost  la  sigui- 
lication  par  lo  tiro  do  son  assontimont  a  I'ordro  du  tirour. 

2.  Uno  accoptation  ost  nullo  a  nioins  (ju'olk'  no  rom- 
plisso  los  condition.s  sui\anto.s,  savoir  : — 

((/.)  Ell(!  doit  otro  ocrito  sur  la  lottro  do  chango  ot 
siguoe  du  tii'o.  La  siniplo  .signaturo  du  tiro,  sans  addition 
d'autros  mots,  ost  .sutHsanto  ; 

(/>.)  ElU'  no  doit  pas  oxprinior  quo  lo  tiro  pourra  oxo- 
cutor  son  ongagoniont  autroniont  (juo  par  lo  paioniont  do 
doiiiors. 

3.  Si  dans  uno  lottre  do  chango,  lo  tiro  est  orrononiont 
dosigno,  ou  si  son  noin  ost  nial  orthographio,  il  ])ciit 
acceptor  la  lottro  do  chango  sous  la  designation  (|u"ollo 
contiont,  on  ajoutant,  s'il  lo  dosiro,  sa  vraio  signaturo,  ou 
il  pout  I'accoptor  sous  sa  vraio  signaturo. 

IH.  Uno  lottro  do  change  pout  etre  accoptee : — 

(a.)  Avant  d'avoir  eto  signoo  par  lo  tirour,  ou  pendant 
qu'ollo  est  inipart'aito  d'ailloui's  ; 

{!>.)  Apros  son  ocheanco,  ou  apres  un  premier  ret'u.s 
d'acceptation  ou  do  paioniont. 

2.  Lorsquo  lo  tiro,  apros  avoir  refuse  d'accoptor  uno 
lottro  do  chango  })ayablo  apros  vuo,  raccepto  c^nsuito,  If 
dotontour,  vn  ral)sonce  do  convention  ditteronto,  a  !<; 
droit  d'en  t'airo  dator  l'accoptation  du  jour  do  saproniiorc! 
presentation  au  tire  pour  son  acceptatit)n. 

lO.  Uno  accoptation  ost  (^0  genoralo  ou  (h)  restiointe. 
Uno  accoptation  genoralo  ost  un  consontoinont  pur  ct 
siniple  a  I'ordro  du  tirour  :  uno  accoptation  restreintc  cii 
tonnes  formols  modifie  rott'et  do  la  redaction  primitive  do 
la  lottro  do  chantro. 
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VI  pendant 
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a  premiore 

restK-into. 

lit  pvii*  ^'^ 
stroiiite  on 
[•iiuitivo  do 


'2.   Pai'ticuliiTC'inciit,  uiu'  uccc'ijtation  est  restivinto  si  Acoi-ptation 

'  re.-trciiite. 

flic  est — 

{(I.)  ( 'oiiditioMiiclIc,  c'cst-a-dirc,  si  i-llc  I'uit  drpnidrc 
soil  paiciiu'iit  par  I'accM'jjtcur  dc  racconijjlis.scnirnt  d  uiic 
coll  lition  y  iiis(''n''('  ;  inais  niR'  acceptation  dc  i)ayiT  »i  un 
oiith'oit  spf'-cialonicnt  dcsignc  n'cst  pas  conditioniii'IK,'  ou 
ivstrcdntc. 

{It.)  I'artitdlc,  c'est-a-dirc,  niu'  acceptation  de  ne  jiayer 
quune  ])artie  de  la  soniine  ])our  latpielle  la  letti'e  t;st  tireo  ; 

(r.)  llestreinte  (juant  an  temps  ; 

{<L)  L'acceptatioii  de  I'mi  ou  de  i)]usicurs  des  tires, 
iiiais  noil  de  tons. 

iJO.  Lors(iu'une  sinnile  simiature  sur  iin  papier  hlanc  Kti'ets'siKiK's  ' 
est  ivnuse  par  le  sii,niataire  anil  (|Uelle  j)Uisse  etn;  con- 
M'ltie  en  lettre  de  clian'oc.  file  coniporte  lautorisation 
jii'\\na  ftic'ic  de  reinplir  ce  papier  coinnie  lettre  de  clianyo 
p.irt'aite  ])()ur  nne  soninie  ([Uelconque,  en  se  servant  de 
ci'tte  si^rnatnre  eonniie  etant  celle  du  tireur,  de  I'ac- 
ci  pteur  ou  dun  eiidosseur  ;  et,  de  la  nienie  nianiere,  si 
uiie  lettre  de  change  est  iiiconi])lete  sous  (pU'hpie  rapport 
esscntiel,  celui  (jui  en  a  possession  est  pr'niia  fiu-'w  auto- 
risr  a  suppleer  a  ce  (pii  lui  niaiupie  du  la  nianiere  (ju'il 
iiiL;('  a  propos. 

2.  I'our  ([ue  le  paieinent  d'uiu^  pareille  lettre  de  change  Quandiis 
])uisse,  apres  (pi'dle  a  ete  coni])letee,  etre  exigible  contrt;  rempHs.'^^'" 
line  personne  (pii  y  est  devenue  partie  avant  qu'elle  ne 
flit  complete,  il  faut  (lu'elle  ait  ete  remplie  dans  un  delai 
riiisoiinahle  et  d'une  maniere  strictement  cont'orme  a 
1  autorisation  donnee  ;  le  delai  raisonnable  a  cet  etl'et  est 
une  (piestion  de  fait. 

Mais  si   un  pareil   etl'et,  apres  avoir  ete  complete,  est  Droit  du 
iit'Uocie  a   un  detenteur   regulier,   il   de\  lent    valahle   etl|^|j^"^u"I^t^ 
ctK'ctit'  a  toutes  fins  eiitre  ses  mains,  et  il  pent  en  exiger 
]<■  niontant  conime  si  I'ettV't  eut  ete  rempli  dans  un  dehii 
raisonnable    et    d'une    maniere    strictement   cont'cn'me    a 
I  autorisation  donnee. 

21.  Tout  contrat  insere  sur  une  lettre  de  chanrje,  (luo  Contrat  in- 

C '  I  III  I '  1 0 1  JUS- 

ce  soit  celui  du  tireur,  do  I'accepteur  ou  de  I'endosseur,  qu'a  livmison, 
est  iiupart'ait  et  revocable  jusqu'a  la  livraison  de  la  lettre 
oil  vue  de  lui  dormer  effet. 

Mais  si  une  acceptation  est  ecrite  sur  une  lettre  de  Exception, 
change,  et  si  le  tire  notitie  la  personne  ou  suivant  les 
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Appendix. 


Formiilit(i'<  ilo 
la  livriiirun. 


Pr6uvepr(?- 
somptivc. 


instnictioiis  do  la  pcrsomu'  qui  a  droit  »i  la  lottn*,  qu'il 
I'a  accoptw,  raec('j)t'ition  dovieut  alors  pai'falte  ot  irrevo- 
cable. 

2.  Entru  Ics  parties  iiiinuMliatcs,  ct  eiiver.s  un  tiers 
autre  (|u'uii  (letenteiir  re^iilier,  la  livraison — 

(ii.)  Pour  [jroduire  son  etlet,  doit  etre  faite  par  N;  tireur, 
laceepteur  ou  I'endosseur,  selon  lu  cas,  t)U  par  leur  auto- 
risation  ; 

(/>.)  Peut  etre  prouvee  n'avoir  6t6  quo  comlitiouuelle 

ou  t'aite  dans  un  l»ut  special  seulement,  et  uon  pas  dans 

le  hut  do  transferer  la  pi'o[)riete  do  la  lettro. 

Qnnndiivrai-        Mais  si  la  lottn^  est  entre  les  mains  d'un   detenteur 
Bon  viiiiiljle  est     '!•  !•         •  iiiiiiii.  J.J.I 

pr^suiiit'o.        refjfuiier,  uno  livraison  valal»le  do  la  lettro   par  toutes  les 

parties  anterieiii-es  a  lui,  <lo  t'aeon  a  les  Her  envoi's  lui,  so 

presume  ineoiitestahlement. 

3.  Lors(pruno  lettro  do  cl»ano-e  n'est  plus  entrii  li'S 
mains  d'uno  porsonne  i|ui  la,  si<^nee  commo  tireur,  acecp- 
teiir  ou  eixlosseur,  une  livraison  valaMe  et  absolue  d(!  sa 
part  est  presumee  jiis(|u'a  preu\e  contraire. 

Ctipac'ih'  rt  (iiitttr'isiiJli))}  (les  part'ian. 

UtJ.  La  ('a|)acite  do  s'eni;an'er  commo  partic;  a  uiio 
lettro  do  chauLje  est  corn'lative  a  la  cai)acite  do  contractcr. 

Toutet'ois,  rien  dans  le  present  article  n'autorise  utio 
corporation  a  s'enniuj;er  commo  tireur,  acco])teur  ou  oinlos- 
seur  d'une  lettro  de  change,  a  moins  ([ii'olle  no  s(Mt  coiii- 
petente  a  le  t'airo  en  vortu  i\v  la  loi  alors  en  vigueur  au 
sujet  do  cotte  corporation. 

2.  Lors({u'um'  lettro  de  clianijo  est  tiroo  ou  endosseo 
par  un  minour  ou  une  corporation  ({ui  n'.a  pas  la  capacite 
ou  It!  pouvoir  d<'  s'en^'a<;'er  par  lettro  do  clian<;'o,  la  soiis- 
cription  ou  rendossoment  donno  droit  au  detenteur  d'- 
recovoir  paioment  <le  la  lettro  et  dexercer  son  ro(;ouis 
centre  toute  autre  partie  a  la  lettro. 

23.  Xul  n'est  respon.saMo  commo  tireur,  endossour  ou 
acce})teur  d'uno  lettro  do  chani^e,  s'il  no  I'a  pas  sigin'c 
commo  tel ;  mais — 

{(I.)  Si  une  porsonne  sin-no  uno  lettro  de  clianij;'o  dun 
nom  commercial  ou  suppose,  olio  est  responsahle  a  son 
egard  commo  si  olio  Tout  signoo  du  son  propre  nom  ; 

(h.)  La  signature  du  nom  d'uno  raison  .sociale  e»piivaiit 
a  la  signature  par  la  porsonne  (jui  a  signo,  des  iionis  do 


Capncit(^  de  • 
parties. 

Quant  MUX 
oorpunttiuns. 


Lettre  tirt'o  ou 
enddssoe  p.ir 
un  iuciipalilc. 


Signature 
essentiellc 
pour  lier. 


Exception."". 


lis 
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toutos  les  personnos  rosponsablos  coiimuj  assooioas  sous 
ct'ttc  raisim. 

24.  Sauf  los  dispositions  du  pnWMit  Acto,  lorsiiu'uno 
sii^'iiaturc  siir  niic  Icttrr  <le  cliain^o  est  coiiti'ct'aitc  on  y 
est  ap[)osri'  sans  In  torisatioii  dc  la  pt'i'somu'  d<»nt  flic 
est  siippos(''(!  t'tiv  la  sit^iiatiuv,  la  sij^uaturc!  coiitrcfaitf  ou 
111  in  antorisco  no  p(mt  avoir  auciin  ortl't,  I't  aucun  droit 
(l(>  L;ai'd»'i"  la  Ifttro  da  clian^o,  on  d'i>n  donncr  d/'cliar^^c, 
oil  d  t'li  e\iL,^('r  Ic  paicnicnt  do  (pii  i[\u\  eo  soit  (pii  y  osfc 
(k'vcnn  partio,  ncpcMit  otrc  acvpiis  a  nmsc  on  en  vortn  do 
cctti'  sii;iiaturo,  a  nioins  (pio  colui  contro  ([iii  Ton  vout 
(li'tcnir  la  lotti'o.on  a  ipii  on  on  doinando  h;  paioniciit.no  soit 
jias  adniis  a  ojiposor  \v  faux  on  I'alisoncc  d'antorisation. 

Toiitot'ois,  rion  dans  lo  pivstMit  article  n'aHt'ctora  la 
ratilication  d'uno  siunatnro  non  antorisc'o  uv  oonstitn.int 
jias  nn  t'anx  ;  ot  si  nn  elioinic  payaMo  a  ordro  est  j)ayo 
j)ar  lo  tiro,  snr  nn  t'anx  ondosscinont,  a  nionio  Ics  I'onds 
ilii  tironr,  ou  ost  ainsi  payo  ot  porto  a  son  eoni[)to,  lo 
tiivm-  no  ponrra  oxorcor  contro  lo  tiro  aucuno  action  (}n 
ivpotition  i\v  la  somnio  ainsi  ])ayoo,  ni  opposor  auciUK^ 
(■XL'('j)tion  a  la  doinamlo  dii  tiri'  p(»ur  la  sonnno  ainsi 
payoi',  suivant  lo  cas,  a  nioins  ([nil  n'ait  notifio  par  ooit 
Ic  I'aux  an  tiro  dans  lo  conrs  d'uno  annoo  a  partir  du  jour 
ani|iiol  il  aura  on  connaissaneo  ilo  co  t'anx  ;  ot  a  dofaut 
])ar  lo  tirour  dt;  donnor  la  iiotiHoation  dans  lo  d(dai  ci- 
ilissiis,  It!  clioipKi  sora  conso  avoir  oto  roij^ulioroinont  payo 
il  lV'n,ii-d  do  touto  autro  porsonno,  ijui,  y  »''tant  partii'  on 
y  I'tant  <l(''noinm(''i',  nanra  pas  au[)aravant  oxorco  do  pro- 
cnluivs  pour  la  protection  do  sos  droits. 

2»>.  lino  siiifnaturo  par  procuration  compovto  notitica- 
tiuii  (|uc  lo  inamlatairo  n'a  (pi'mu'  autorisation  rostri'into 
ill'  sii;iu'r,  ot  lo  conunottant  n'ost  lio  par  cotto  si^'uaturo 
•  [lie  si  Ic  niandatairo,  on  si^niant  ainsi,  n'a  agi  ipio  dans 
li's  limitos  procisos  do  .son  iiiandat. 

2«».  Si  line  porsonno  siijno  uno  lottrc  dt;  change  conn  no 
tiivur,  ondossour  ou  acooptour,  ot  ajouto  a  sa  signature 
*lcs  mots  indicpiant  (ju'ellc  signo  pour  un  coinmettant  on 
I'll  son  noni,  ou  on  ([ualito  do  roprosiMitant,  olio  n'ost  pas 
life  personnoUomont ;  inais  la  simple  addition  a  sa  signa- 
ture do  mots  la  di'crivant  commo  otant  un  mandatairo  ou 
ai,'e'iit,  on  commo  agissant  on  (pialito  dr  reprosentant,  ne 
la  (legago  pas  do  sa  rosponsabilito  porsonnollo. 


Siunafuro 
full  MHO  '111  non 
autori9<!e. 


Uft(ifi(^iiti"n 
il'iiiio  siuiiii- 
lurc. 


Si  I'oir^t  ost 

I'liyi'  -lur  till 
i'aux  endosso- 

IllUIlt, 


Sifcnnturo 
p;ir  procura- 
tion. 


SiKiiiitiiro 
Piir  un  repr6- 
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RiVie  it  suivre       2.  Ell  (leteriiiiiiaiit  si  uuc  siirnatun;  anposeo  sur  unc 
riant  la  sisnii-   Icttrc!  (Ic  c'liani^o  ost  cello  (111  coinnu'ttant  ou  collo   ilu 
iiiandatairc  (|ui   I'a  ocritc,  Ton  a<l(»j)t('ra   riiitorpivtation 
la  plus  favorable  a  la  validitt''  de  luttct. 


turc 


Cause  dc 
valeur,  com- 
ment cuiis- 
titu<!'U. 


Si  le  d/!ten- 
teur  a  donne 
valeur. 


Dn  It  de 

ri'tentioii  de 
la  lettre. 


Partie  a  une 
lettre  de  eoin- 
plaisaucc. 


Envers  gui 


D<''tentcur 
r6gulier. 


Dt  Id  caane  <rane  lettre  de  change. 

97.  Cause  do  valour  {valaahle  conwulenifion)  pom- 
une  lettre  <le  eliani;'e  pent  etre  C(»nstituee  par — 

{(I.)  Toute  cause  sutHsante  pour  donner  val\,.tt''  a  uu 
u.i  single  contrat  : 

(/>.)  Une  dette  ou  une  oblif^ation  preexistante.  Uiil- 
pareillo  dette  ou  oblit^'ation  est  reputee  cause  de  valeur, 
(jue  la  lettre  soit  payable  sur  deniande  ou  a  ternie. 

'1.  L()rs(ju'une  valeur  a  ete  en  aucun  temps  donnee 
pour  une  lettre  de  change,  le  detenteur  est  considert' 
coinnie  detenteur  conti'e  valeur  vis-a-vis  de  Taccepteiu' et 
de  toutes  parties  a  la  lettre  de  change  de  venues  telles 
avant  cette  ejxxpie. 

8.  Lorsque  le  <letenteur  dune  lettre  de  change  a  uii 
droit  de  retention  {lien)  sur  cette  lettre,  ne  d'un  contnit 
ou  ])ar  interpretation  tacite  de  la  loi,  il  est  considi'ii' 
counue  un  detenteur  contre  valeur  Juscju'a  concurrence 
de  la  soninie  pour  hujaelle  il  pent  exercer  ce  droit. 

SJ'S.  Est  })artit  a  une  lettre  de  complaisance  {(tranu- 
inodiit'iun  /xnii/)  toute  personnt;  (jui  a  signe  la  Icttiv 
connne  tireur,  accepteur  ou  endosseur,  sans  avoii-  rerii 
valeur,  et  dans  le  but  d<'  preter  son  nom  a  une  autre 
])ersoinie. 

'2.  Toute  partie  a  une  lettre  de  complaisance  est  lice 
])ar  cette  lettre  vis-a-vis  du  detenteur  contre  valeur  ;  ft 
il  est  indiilV'rent  (jue,  lorscpi'il  a  pris  cette  lettre,  le 
detenteur  silt  ou  non  (pie  le  signataire  etait  tel  par  com- 
plaisance. 

U1>.  Un  (K'tenteur  regulier  {In  due  course)  est  un 
d('tenteur  (jui  a  pris  une  lettre  de  change  dont  la  ri'diic- 
tion  est  en  ivgle  et  ))art'aite,  dans  les  conditions  sui- 
vantes,  savoir  : — 

((/.)  Qu'il  en  est  devenu  possesseur  avant  son  ech(>ance 
ot  sans  avoir  et*^  notified'  (ju'elle  cut  t'ti'  anttM-ieureiiieiit 
refus(!>e  a  I'acceptation  ou  an  paiement,  si  tel  est  le  cas  ; 
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(/*.)  QuMl  a  pris  la  K'ttro  do  chanrro  do  bonne  foi  ot 
(•outre  vaieiir,  et  (pi 'a  l^'-pocpK^  ou  elle  lui  a  (''t(''  n(''i^()t'i(''0 
il  n'avait  t'te  iKjtitK'  d'aucuu  vice  uH'eetaut  le  titre  dii 
ct'ilant. 

'2.  I'articuliereiiient,  le  titre  d'uiie  persoinie  (pii  iu\ii;()- 
cic  Ulie  lettre  de  cliani;e  est  (h'-rectllelix  daiis  le  sens  du 
priNciit  aete  (piand  vWv.  a  ohteiiu  la  lettre,  ou  son  aeee})- 
tatitMi,  par  I'raude,  coiitrainte,  violence  ou  intimidation, 
ou  par  d'autres  nioyeiis  ilU'oaux,  ou  p<uu'  une  cause  illi- 
cite,  ou  ipiand  hi  nei^'ociation  constitue  un  abiis  do  con- 
tiaiice,  oil  est  aeeoiiiplie  dans  de  telles  circonstances  (pi'elle 
constitue  une  fraude. 

•S.  Un  d(!'tenteur  (contre  valeur  on  non)  (pii  tiont  son 
titre  a  line  lettre  de  clianov  d'un  <letenteur  r('i,nilier,  et 
([iii  n'est  lui-ineine  partie  a  aucune  fraude  ou  ill(''i,falit('i 
(lui  la  vicie,a  tons  les  di'oits  du  <lotenteur  ivi^ulier  contrt; 
laccepteur  et  toutes  Ics  parties  ;i  cette  lettre  ant(^'rieure.s 
a  ce  dt'tenteur. 

SO.  Touto  partie  dont  la  sii^nature  ti<^ure  sur  une 
lettre  de  clian_(,f(^  est  ^>/'uua  faj'ie  rt'putf'c  Vdtw  devenue 
contre  valeur. 

'1.  Et  tout  detenteur  dune  lettre  de  chano^e  est  /iri ui'i 
fdi'ii'  r(.''pute  d(!'tenteur  r(''oulier  ;  mais  si,  dans  une  action 
sur  une  lettre  de  chant^^e,  il  <'st  admis  ou  prouve  que  r?|c- 
ccptiition,  ri'mission  ou  la  iu''o-()eiation  post(''rieures  de  la 
l(tti-e  sunt  eiitaclu'es  de  iVaude,  contrainte,  violence  ou 
iiitiiuidation,  ou  irillt''o-alit('',  le  i'ardeau  de  la  preiive  (pi'il 
(11  est  I','  (k'-tenteur  ivouHi'i-  Jui  incoinbe,  a  inoins  et  jus- 
<(u'a  ce  (pi'il  prouve  ipie,  postc'rieurenieiit  a  la  t'raude  oil 
1  ilit'^'alite  allt'o^u'e,  valeiii*  pour  la  lettre  a  (''t(''  <le  lionne 
i'oi  <loinu''e  par  (piehjue  autre  d(''tenteur  r(''ouli('r. 

'•i  Nulle  lettre  de  clianoc,  ]nvi\  ipie  doinu'c  [xair  une 
fiuisc  usuraire,  ou  a  la  suite  (i  an  contrat  usuraire,  n  est 
nulle  cntre  les  mains  d'un  detenteur,  a  inoins  (pie  co 
detenteur  n'cut,  lors(pi'elle  lui  a  (''t<''  transr(''rt''e,  coiniais- 
siiiici'  ivelle  (pj'elle  avait  ('te  domu'e  a  lorioine  pour  une 
cause  usuraire  (»u  a  la  suite  dun  contrat  usuraire. 

4.  Sur  le  corps  de  c1ia(|uc  lettre  de  clianoc  ou  Itillet 
ayant  [»our  cause,  en  tout  on  en  partie,  1(^  prix  de  vente 
Soil  dun  hrevet,  soit  dun  int(''ivt  ])arti(d  (limitt'  territo- 
rialeiiit^'ut  ou  autrement)  dans  uu  droit  de  l)rev(.'t,  seront 
ecrits  ou  impriuK^'s  transversaloment,  dune  manit-re  dis- 
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tincto  ct  lisihle,  avtint  IV-nnssion  do  I'effet,  les  mots : 
"  Donne  pour  droit  do  lnwet,"  ot  s'il  no  porto  pas  cos 
mots,  I'eftl't  et  tout  rcnouvclloment  d'iaelui  seront  nuls, 
si  ce  nVst  ontre  los  mains  du  deter.teur  ro^ulier  (jui  n'au- 
rait  pas  connu  cettc  cause. 
Lc  cession-  5.  Lc  poi'teur  par  ondosscmcnt  on   autr«3  cossionnaire 

miireiie  I'ae-       i>  ii-  i.      i  i  i     i  j.-  •    i 

ceptoque  sauf  <l  un  en«;t  <le  co  j^enre  sur  Icciucl  la  mention  ci-dessus 
aura  etc  ainsi  ecrito  ou  imprimee,  leprendra  sous  reserve 
de  tout  moyen  <le  defense  ou  de  compensation  (|ui  pour- 
rait  etre  produit  par  rapport  a  tout  ou  pnrtie  de  I'eti'et 
entre  les  contraetants  ori<^inair«'S. 

().  Quiconcjue  emettra,  vendra  ou  transportera  par 
endossement  ou  })ar  delivrance  un  pareil  eiiet  sans  (juo 
les  mots  "  ])onne  })Our  droit  de  l>revet"  aient  ete  imj)ri- 
mes  ou  eci'its,  comme  il  est  dit  ci-dessus,  ti'ansversalt'- 
meiit  sur  le  coi"])s  <le  I'efi'et,  sacliant  (juil  a  })our  cause,  en 
tout  ou  en  partie,  le  prix  de  vente  soit  d'un  droit  dt; 
brevet,  soit  d'un  interet  partiel  (limite  territorialeuient 
ou  autrement)  dans  \u\  droit  de  l)revet,  sei-a  cou])jdtle  de 
d«''Iit,  et  ])assil)le  d'er  'M'isonnement  pendant  toute  periodf 
n'excedant  pas  un  an,  ou  de  tell<'  amende,  n'excedant  pas 
deux  cents  piastres,  (pie  la  cour  croira  a  propos  d'infliger. 


Punition  pour 

contriivon- 

tioii. 


De  la  netjoc'iatlon  des  letfret^  de  chaiKje. 


N<''Kocintion 
dcs  lottrc9. 


Au  porteur. 
A  ordro. 


Sana  endofse- 
inont.      .jj  ^r. 


L'engage- 
menl  pcraon- 
nol  peut  Ctre 
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31.  Une  lettre  de  chap<ije  est  neo-(KMee  quand  eile  est 
transferee  d'une  persomie  a  une  autre  de  maniere  a  cons- 
tituer  le  cessionnaire  detenteur  de  la  lettre. 

2.  line  lettre  payable  au  porteur  se  net^ocie  jjar 
livraisi  n. 

.*i.  Une  lettre  payal»le  a  ordre  se  negocie  par  I'endos- 
sement  du  detenteur  avec  livraison  de  la  lettre. 

4.  Si  le  detenteur  d'une  lettre  de  change  payal)le  a  sou 
ordre  la  transfere  ontre  valour  sans  rendosser,  ce  traus- 
fert  investit  le  cossioiniaire  des  memos  droits  (pi'avait  le 
cedant  sur  la  lettre,  et  le  cossionnaire  acquiert  en  outre 
le  droit  do  requerir  I'endossemont  du  cedant. 

5.  Lors(|u'une  personne  so  trcnivo  dans  I'obligation 
d'ondosser  une  lettre  de  change  en  (jualito  de  represep.- 
tant  d'une  autre,  elle  pout  le  faire  en  so  servant  de  teruies 
qui  degagent  sa  responsabilite  personnelle. 
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112.  Un  cndossoniont,  pour  op^rer  ni-jjociation  valable.  F'irmaiitdsdo 

1-,  ri  !■.•  -i^  •  '  en(J().-ig(!- 

uoit  reinplir  les  conditions  suivantos,  savoir  : —  ment. 

(<l)  II  doit  etro  ecrit  sur  la  lettre  nienie  et  si^jne  de 
iVndosHour.  La  siin|)lo  si<,^nature  de  I'endosseur  sur  la 
It'ttre,  sans  y  rien  ajouter,  est  suffisante. 

IJn  endosseiiieiit  ecrit  sur  line  allont^e,  ou  sur  une  copie 
dune  lettre  de  clian<(e  eiiiise  ou  netjociee  dans  un  pays 
on  les  copies  sont  adinises,  est  considere  coniine  ecrit  sur 
la  Icttn;  elle-nieine. 

{!).)  L'endosseinent  doit  couvrir  la  valeur  totale  de  la 
lettre  de  chan<^e.  Un  endossenient  partiel,  c'est-a-dire,  un 
eiidossement  qui  ne  transfercrait  au  beneficiaire  par 
cinlossenient  qu'une  partie  seulenieiit  de  la  somnu;  a 
payer,  ou  (]ui  transfererait  la  lettre  a  deux  benelieiaires 
ou  plus  separenient,  ne  constitue  pas  une  negoeiation  de 
la  lettre. 

(c.)  Lorsqu'une  lettre  de  change  est  ])a3'al)k'  a  deux  ou 
plus  de  deux  preiieurs  ou  IteinWiciaires  par  endossenient 
(|ui  ne  sont  pas  associes,  tons  doiveiit  1  eiidosser,  a  iiioins 
(|U('  celui  (jui  Teiidosse  ne  soit  autorise  a  le  t'aire  pcjur 
1  s  fuitres. 

2.  Lors(|ue,  dans  une  lettre  de  change  payable  a  ordre,  N<'tn  mni 
If  uoni  du  preiieur  ou  du    Iteneticiaire   par  eiidossement 
est  inexact  ou  nial  orthographie.  il  peutendosser  la  lettre 
ti'l  (ju'il  y  est  designe,  en  ajoutant  sa  vraie  signature,  ou 
il  pent  I'endosser  de  sa  propre  signature. 

I{.  Lorscju'il  y  a  tleiix  eii<lossenients  ou  plus  sur  une.s'ii  yapiu- 
It'ttre   de    change,    cha(]ue    endossenient    est    C()nsi(lere'^y'i„^J',|y''^"^" 
couime  ayant  ete  fait  dans  I'ordre  apparent  sur  la  lettre, 
k  iiioins  de  preuve  contraire. 

4.  Un  endossenient  pent  etre  en  blanc  ou  special  ;  il  Kndossoment 
pent  au.^si  contenir  des  restrictions.  siieomi. 

JIJJ.  Quand  une  lettre  de  change  eoniporte  avoir  ete  ivnlossoment 
omlossee  conditionnellenient,  le  payeur  pent  ne  pas  t('nir"""''"'"""°'" 
coinptc  de  cette  condition,  et  le  paienient  au  beiieticiaire 
par  endossenient  sera  valable,  que  la  condition  ait  ete 
niiiplic  on  lion. 

•$4.  Un  endossenient  en  blanc  ne  designo  aucuii  liene- Fn  lossemont 
liciaire,  et  une  lettre  ainsi  endossee  devient  payable  au '"    '""' 
porteur. 

2.  I  In  endossenient  special  designe  la  personne  a  qui  Knao^oement 
ou  k  I'ordre  de  (jui  la  lettre  t  st  payable.  ^l•'•t•lal. 
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Appiicntion  i]    Los  dispositions  (111  pivsont  acto  relatives  a  iin  i)i{>- 

bC'ii^iiciuirc.     iicui'  s  fi])pli<|U('iit,  avec  los  inodirieations  lU'cessaires,  a  im 

briu'ticiairo  en  vertn  (I'lin  endossenieiit  sp«''eial. 

ConverMoii  4.    Lol'snu'uiie  lettl'e  (Ic  C'luuiLTe  a  ete  elK lossee  ell  Itlaiic. 

a'uiieiiilofsc-      111'..  .  ,•■  i  1  i. 

luout  fii  bliinc  tout   (leteiiteiir    pent   coiivertii"   cet   eiiflosseinent  en   uu 

endossenieiit  special,   en  ecrivant,  aii-dessns  dc  la  sionu- 

tur(!  do  rendossenr,  I'ordre  di-  payer  la  lettre  a  lui-iiieino 

on  a  son  ordre,  on   a  (|Uel([ue  autre  personne   ou  a  sun 

ordre. 


Endorsement 
rostrictif. 


Droit  ilii 
bt'UL'IkMiiiro. 


Si  HI)  nouvoau 
tniii.-furt  est 
autorisi'. 


!$»>.  Un  endosseiiient  est  restrictit' s'il  interdit  la  lu-'^o- 
eiatioii  posterieure  de  la  lettre  on  s'il  expriiue  (piil  ii'cst 
(|u'nne  simple  autorisatiitn  de  t'airo  de  la  lettre  co  (|u'il 
prescrit,  et  udii  pas  le  transt'ert  de  la  propriete  (!<•  la 
lettre,  conuiie,  par  exeliiple,  si  niie  lettre  est  elidosstV : 
"  Paye/  a  J),  seulenient,"  uii  "  I'aye/  a  J),  pour  le  coiiiple 
de  X.,"  ou  "  I'ayez  a  1).  on  a  stai  or<lre  pour  reeouvre- 
uieiit." 

2.  Un  endossenieiit  restrictif  coiifere  an  lieiieliciaire  le 
droit  de  reeevoir  j)ait'inent  de  la  lettre  et  <le  poiirsuiviv 
toute  partie  a  la  lettre  (pie  son  endosseiir  anralt  pu  poui'- 
suivre,  niais  ne  lui  donne  aiicun  pouvoir  de  transfVicr 
ses  droits  connne  Ueiietieiaire,  a  nioiiis  (jue  reiidosseiiicnt 
ne  I'y  autorise  foi'iiieileinent. 

.*i.  Si  un  endossenieiit  restrictit'  autorise  nil  transriit 
posterieur,  tons  les  beneticiaires  ulterieiirs  jouisseiit,  cii 
recevant  la  lettre,  des  nieiiies  droits  et  sont  soniiiis  auK 
nieines  ()Ulii;-ations  (|ue  le  premier  li(''iieticiaire  en  m  rtii 
de  reiidossemeiit  restrictit". 

liii.   Vnv  lettre  de  cliaiiLje  iK'n'ociaMe  a  Toriu'liH^  coiiti- 
(Tr<tro ^ni'gmM-  niie  de  I'etre  ius(|u"a   ee   (lu'il   y   ait  eii    ('0   eiidosseiin  iit 

11  Kin  t/1  !•/  ^       / 

restrictit".  ou  {!>)  decliar:.^e  par  suite  de  iiaiement  on 
autremeiit. 

N('goei|ition  2.  Si  uiie   lettre   de  cliaiim'  en  souHVance  est  iie''oci(''i'. 

."ouiVr.iiMt".  elle  ne  j)fut  1 1'tre  (pi  «n  restant  siijetti"  a  tout  vicrilc 
titre  latt'ectant  lors  de  son  ecln'-ance,  et  <les  lors  iiulli' 
persoinu;  (ini  la  reeoit  ne  pent  ac(|Uerir  on  transniettiv 
un  titre  MKulleiir  (pie  celui  (juavait  la  [)ersoniH'  <li'  i|ui 
die  la  tient. 

Quan.i  uno  ;{    (Jm.  K-ttro  paval»le   sur  demande    est    reputee   .ii 

h^ftre  est  .       '     •  ,  i  ■  i  ■        j. 

n-imtoe  en  souttraiice,  suivaiit  le  si>iis  et  pour  les  fiiis  du  present 
article,  lorsfju  il  ap|)ert  a  sa  tace  memo  (pi  elle  a  etc  en 
circulation  peirdant  un  temps  exa<^er<''.  Cestune  ([U<^tioii 


Qiiantl  lino 
lo(tr(!  cL'sst) 
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^inc  coiiti- 
losst'im  lit 
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n(Vi)ci(''r, 
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[u   pivsiiit 
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<lt'  fait  de  savoir  ce  qui  constitue  dans  ce  cas  une  periode 
<.U'  tiMups  exaguriV'. 

4.  Saut'   l()rs(ju'nn  (Midossomcnt  porto  une  date  poste-  pr<'-soini)tion 
rit'Uiv   a   reclH''ance    do   la   lettrc,  Umto  nr^^ociation  ost"^'}  ""■'''/  ''^  '* 
'jiriiiia  /(lew   ivputee  avoir  ete  laite  avant  ijui;  la  lettro 

lie  fut  on  soutiranco. 

5.  Lorsqu'une  lettro   de  cliani^e  ([ui  n'est  pas  en  souf-  Rceovoimae 
fnuifc  a  sul»i  un  rot'us.  eehii  (lui  I;i  ])r('nd  ajirpsuvoir  roru  ''-'"'■''  '.'"n 
niititication   de  ec   reiiis,  la   proud  sujette  a  tout  vice  de 

titro  s'y  attaohant  lors  <lu  rel'us,  niaisrion  dans  lo  prosent 
[larai^raphe  n'atiectera  los  droits  d'uu  detentour  rc'i^ulior. 

117.  Si  uno  lettre  do  cliant^fo  est  noi^ocieo  au  tireur,  on  X(-.gf,ciatioj 
!i  ini  ondosseur  anteritMU",  on   a   raeceptour,  le  detentour '•'""«  luftro  d, 
jH'Ut,  saut  los  dispositions  ilu  present  acte,  la  ivniettro  ondojaii^e. 
ciiriilation  et  no^'oeior  de  non\'eau,   iiiais  il   nc  pent  en 
cxiu^or  1(!   ])aiftiii'nt  d'aucune   partie  vis-a-vis  do  qui  il 
♦'tiiit  anterieurement  lie. 


Droits  (In 
dt'toiiteur. 


JI.H.  Los  droits  et  pouvoirs  du  dotonteur  d'une  lettro 
lie  •lianm;  sent  los  suivants: — 

(il.)  II  pout  poursuivre  Ic;  reeouvroniont  de  la  lettro  en 
son  propre  nom  : 

(/*.)  S'il  est  dotonteur  rei^ulier,  il  poss('>d(>  la  lettre 
utiV.uieliie  de  tout  vice  de  titro  dos  parties  cpii  lo  preeoijent 
aiiisj  (pie  dos  moyens  de  defense  porsonnelle  (pie  ponvaiont 
t'liiri'  valolr  les  parties  anterieures  entro  dies  ot  a  reeonrs, 
pour  It!  paionient  df  la  lettre,  contre  toutes  les  jiartios  i|ui 
.sunt  liees  [)ar  la  lettre; 

('•.)  Si  son  titro  est  <left>ctuoux,  (I)  et  s'il  a  lU'i^oeio  la 
li'ttiT  a  un  detentour  rei^ulior,  ce  dt'tonteiir  aetpiiort  un 
ilriiit  valaltlo  ft  parfait  sur  la  li'ttrc^ ;  et  (2)  s'il  ro(;oit 
paii'iiiriit  tie  la  Ifttre,  la  personnc  (pii  la  paii  vu  ct)urs 
rt!'giilier  est  valal)leiiient  liberoo. 

Defi  ohlifjttAionx  fjene rales  do  (lefcnf.cur. 

*ii^    |jors(|u'uiit'  lettre  tic  ehaiii,'!'  (!st  payal»li'  a  vue  ou  Prf-i-e  eaMm 
H  un  certain  tlelai  tie  vue,  .sa  presentation  a  1  aecoptation  |V.ii?qi/a  I'i 
est  necossaire  pour  en  tixer  recheance.  ni'oog8airi\ 

2.  Quaiid  une  lettro  de  chanjye  stipule  expre.s.seinent stipulation 
»|U  iHe  ser.i  preseiitet!  a  i'aoc'eptation.ou  (jUand  elle  est  tiive  *^i""6sse. 
piivalile  ailleur.s  ipi'au  domicile  on  au  siege  d'affaires  du 
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Co  qu'cjif  111! 

(I(''lni   rai^'ipii- 
niiblc. 


tiro,  c'lU'  doit  t'tro  prescntt'o  a  rncccptaticm  uvant  <lo  I'rtrt' 
pdiir  lo  paieineiit. 
l'ii8 (Ic pr^'scn-       :{.  Dans  aiic'un  autre  cas  la  ])i"(''S('utati(»n  a  racccptatinu 
li'iiutres  ciis.     ii'i'st  urct'ssairc  pour  licr  aiicuuc  dcs  parties  a  la  lettrr. 
Rodir.liii.'vi-  4.    L(»r.S(|Ue  It!  (l(''tellteUl' ( I'lUie   lettl'e  (le  cllMliei'  payuMe 

i.WtniutVon?  fiilleurs  ([u'aii  domicile  on  lieu  daH'aires  du  tii'c'  n'a  pas 
eu  le  teiM[)s,  tout  ell  I'aisaiit  diliu'ent'o  raisonnalile,  di- 
prc'senter  la  lettre  a  lacreptation  a\ant  de  la  jjif'scntii- 
au  paieiuent  le  jour  de  sou  (''elu'ance,  le  retard  (|u"eutrai- 
ueruit  la  [)r»''si'ntation  a  racceptation  avaut  la  presentat;<iii 
au  paii'Uient  est  excuse  et  n'a  pas  IVtlet  de  lilierev  le  tiivur 
ni  lus  endosseurs. 

iVscntntinn         40.  Saul"  les  disi lositious  du   presoiT  ac'te,  (luand  iiiie 

(I  un  luitre  ,  ,        ,  I  1       >  i    •        1  '1    •      I 

i.ii.viibieiii>ri\s    lettre  de  eliant;'e  payable  a  un  certaui  di'lai  de  vue  est 
^"*''"  nei;<teiee,  le  dt'tenteur  doit,  soit  la,  presenter  a  raece[)ta- 

tion,  soit  la  ne;^^ocier  tlans  ini  <l<'lai  raisonnaltle. 
Si  eiie!i'c?t  ptts      ±,  S'il  ue  Ic  I'ait  pas,  le  tiri'ur  et  tous  les  endosseuis 

antei'ieurs  sont  lioeres. 

.'}.  !\)ur  dt'terniiner  ee  (|u"il  t'aut  entendre  par  delai 
I'aisonnaltle  dans  le  sens  du  present  article,  on  de\ia 
tenii'  ('oni[)te  de  la  naturti  de  la  lettiv  de  change,  dis 
usaees  <lu  coiniiierc*'  a  I'enard  des  eMets  de  nieine  nemv, 
et  d<'s  cireonstancos  particulieres. 

r.^'kIi's  fi  Miivre      41.    Cue    lettre    de    chanee    est    <lunient   presenter  ii 
sei'tnt'ioiTil       racce])tation  si  elle  est  presentee  en  cont'ornute  dcs  regies 

l'acce„lati.,M.     ^^^jj  miiv,.„t  :— 

{a.)  La  presentation  doit  etre  faite  par  le  detenteurdU 
en  son  noui  au  tire  on  a  (|Ui'I(.|Ue  personne  autorisi'e  ii 
I'aecepter  on  a  refuser  lacct'ptation  en  son  noni,  a  lUU' 
lu'ure  convi'ualile,  un  jour  ouvrable,  et  avant  reclieance 
de  la  lettre  : 

(A.)  Si  une  lettre  est  adressee  a  deux  on  plus  de  detix 
tires  ([ui  ne  sont  pas  associt'vs,  la  ])resentation  doit  etn' 
t'aite  a  cliacun  d  eux,  a  nioins  t|ue  Inn  dentre  eiix  ne 
soit  autoris(''  a  laccepter  pour  tous, — aucjuel  cas  la  pre- 
sentation a  celuici  seul  suHit ; 

{('.)  Si  li!  tire  est  deced('',  la  presentation  pout  etre  faite 
a  son  n^presentant  personnel ; 

(f/.)  Qufind  I'usaf^e  on  v.nc  convention  .'autorise,  la 
presentation  faite  par  la  voie  de  la  poste  sutiit. 
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2.  La  pivscntatlon    Fait(^   en   confonnite   do  ces  iv<>I('s ''''^c'l'^os  do  la 
n'cst  [las  ("Xi^ce,  ct  uiu;  li'ttrc  tie  cliaiii^i!  pent  ctre  traitoe  tation. 
coiiiiiio  ayant  subi  un  refus  d'acfeptation, — 

{(I.)  Si  le  tiro  I'st  mort  oil  cii  t'aiilite,  on  nVst  (ju'uiui 
ncrsoune  tietive  ou  inliahile  a  eontracti-r  par  lottre  do. 
chanL,a; ; 

('>.)  Si,  apri'S  avoir  fait  touto  diligence  raisonnalde, 
lii  Mresentation  n'a  \m  axoir  lieu  ; 

{  .)  Si,   bien    (jue   la  presentation  ait  ete  irrefj^uliere, 

IV,    '('ptation  a  ete  refusec  pour  (|uel(|ne  autre  motif. 

;l.   Le   fait    (lUe    le   detenteiir   a   lieu   de  eroire  (lUe    la<'onui  n'eatpas 
,  1        1  '  '         i.    i.*  I  •  I'  1     unc  excuse. 

le!  I'e  de  ciiange,  sur  presentation,  subira  un  rerus,  no  le 
di  Mciise  pas'de  cotte  presentation. 

V*.  Lors(|u'uno  lottro  de  ehanire  a  ete  dument  pre- Rcfus  d'accep- 
scntt'c  a  racceptation  et  n'a  pas  ote  aeeeptee  U;  .jfur 
Hit'Mie  de  la  presentation  ou  dans  Ics  deux  jours  suivants, 
(•(■lui  (|ui  la  presentee  doit  la  traiter  C(jmme  ayant  sulii 
im  rcfus  d'acct'ptation.  S'il  ne  le  fait  })as,  le  detenteur 
\)i'\\\  st)n  droit  do  recours  contro  le  tireur  et  les  endos- 
sciirs. 

Vni.  Une  lettre  de  change  .  st  consideree  conime  ayant  Cons(5(]ucnce8 
suiti  lui  refus  d'acceptarion, —  ^'"  '"*'''"''• 

(((.)  Lorsqu'elle  est  dum>.'  ^^r*  sentee  a  racce})tation 
i;t  i|ue  I'acceptation  pros,,  .o  par  le  present  acte  «'st 
n'l'usi'c  ou  lie  pent  etre  ohtenue  :  ou — 

(/'  )  Lors([Ue  la  presentation  a  lacceptation  I'st  excusee 
ft  i|Ut^  la  lettre  n'a  pas  ete  acceptee. 

2.  Sauf   les  dispositions  (ju   present    acte,    !t)rs(prune  Ki-cours  en  c 
It'ttrt'  de  change  a  suhi    un   refus  d'acceptation,  le  deten-^"'''" 
ttur  a  iiumedi!  '  "Mient  droit  de    recours  coutre  le  tireur 
ot  les  t-ndossei-  s,  et  il  n'est  pas  necessaire  de  la  presenter 
uu  paiement. 

14.   Le  detenteur  d'uiu!    lettre  de  change  pent  refus(!r  Accopttiti-^n 
(If  rccevoir  uik;   acce})tation   restreiute,  et  s'il    n'ohtient '''"'"^"*""°' 
pas  une  acceptation  pure  et  simple,   il   pent   traiter   la 
li'ttii!  comme  si  elle  avait  suhi  un  refus  (raceej>tati()n. 

2.  Si  le  detenteur  so  contente   dune   acceptation  res- Si  elle  cot 

...  ii*  1  I'-ii.-'    ai'ncpice  sans 

lAiiitc,  sans  quo  lo  tireur  ou  un   endosseur  I  ait  autorist'.uutoris'ation. 
fi)riiirlit'ment  oil   implicitement,  a  recevoir  une  |)areillo 
acii'ptation,  ou   sans  ([ii'il   I'ait  posterieiirement  ratifi«''e, 
C(!  tireur  ou  cet  endosseur  est  deyuije  de  ses  ohliirations 
noes  de  la  lettre  do  chan<je. 
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Aooeptation 
partielle. 


Ce  qui  est' 

r^putC'nonsen- 

tcmeiit. 


Pr^'i'entation 
au  paiumont. 


suivre. 


Temps. 


D<^liii  raison- 
nablo. 


Par  qui  et  jl 
qui. 


Lieu  voulu"; 


Les  dispositions  dii  present  parajjjraplie  ne  s'appliquciit 
pas  a  une  acc(-'])tation  partielle  dont  avis  regidier  a  ett' 
donne.  L()rs()u'une  lettre  de  cluinj^o  etran<j;ere  a  ete 
acceptee  pcjur  partie,  elle  <l()it  etre  protestee  pour  Ic 
surplus. 

3.  Lorscpie  le  tireur  on  I'endosseur  d'une  lettre  dc 
change  est  notitie  d'une  acceptation  restnnnte,  et  qu'il 
n'exprime  pas  son  op|)osition  au  detenteur  dans  un  delai 
raisonnaltje,  il  est  considere  coniuie  I'ayant  ratifiee. 

45.  Sauf  les  dispositions  du  present  Aete,  une  lettre 
de  change  iloit  etre  dT  aent  pivsentee  au  paienieiit ; 
autrenient,  le  tireur  et  .es  endosseurs  sont  libei-es. 

2.  Une  lettre  de  change  est  dunient  presentee  au 
paienientsi  elle  Test  en  conformite  des  regies  suivantes  : — 

(((.)  Si  la  lettre  de  change  nest  pas  payable  sur  de- 
niaiide,  elle  tloit  etn;  presentee  le  jour  de  .son  echeance ; 

(h.)  Lors(|U(!  la  lettre  est  payal)le  sur  deniande,  elle 
doit,  sauf  les  dispositions  du  ]>res(,'nt  acte,  etre  presciittV 
dans  un  delai  raisoiniahle  de  son  emission  pour  Her  le 
tireiir,  et  dans  un  drlai  raisonnable  de  .son  endosseiiu'iit 
pour  Her  I'enilosscur  ; 

P(au'  determiner  ce  qu'il  i'aut  entendre  par  delai 
laisonnable,  on  devra  tenir  compte  de  la  nature  <le  la 
lettre  de  change,  des  usaues  du  commerce  a  I'lWrd  de 
ces  eftets,  et  des  circonstances  particulieres  ; 

(c.)  La  presentation  doit  etre  t'aite  par  le  detenteur  on 
par  (piehiue  pei'sonne  autorisee  a  en  recevoir  le  paieincnt 
en  son  nom,  au  lieu  voulu  tel  (jue  ci-dessous  detini,  sdit 
a  la  personne  designee  par  la  lettre  connne  paj^eur,  soita 
sou  represontant  cni  a  (juelque  personne  autorisee  a 
payer  ou  a  ret'u.ser  paiement  en  .son  nom,  si  en  faisant 
diligence  raisonnable  cette  personne  peut  y  etre  trouvoe; 

{<i )  Une  lettre  de  change  est  presentee  au  lieu 
voulu  : — 

(1.)  81  le  lieu  de  paiement  est  indif[ue  dans  la  lettre 
ou  I'acceptation,  et  si  elle  y  est  presentee  ; 

(2.)  S'il  n  y  a  pas  de  designation  de  lieu  de  paiement, 
niais  si  I'adresse  (hi  tire  ou  de  I'accepteur  est  mentionnee 
dans  la  lettre  et  que  celle-ci  y  e.st  presentee  ; 

(8.)  Si  aucun  lieu  de  paiement  n'e.st  indique  et  aucune 
adresse  n'est  mentionnee,  et  si  la  lettre  de  change  est 
presentee  au  siege  des  affaires,  s'il  est  connu,  du  tin''  on 
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(le  lacceptour,  ou,  s'il  no  Test  pa.s,  a  son  doinicilo  ordi- 
naire, s'il  est  connn  ; 

{\.)  Dans  tout  autre  cas,  si  elle  est  presentee  an  tire 
ou  a  Taccepteur  en  (|nel(Hie  lieu  (ju'on  1«;  tronve,  ou  an 
(Iciiiier  lieu  eonnn  de  ses  allJiires  ou  de  son  domicile. 

:<.   Lorscru'une  lettre  de  change  est  presentee  au    lieu  Si  la  porsmme 

,  ,  .         V  •      i.'    "J.    i       i.        Ti-  •  1  1     "6     |)eut     ttre 

voulu,  et  (iua[)i'es  avoir  tait  toute  diligence  raisomiabli' trouv<5o. 
on  n  y  pent  trouver  p(>rsonne  qui  soit  autorise   a  payer 
ou  a  refuser  le  paieiiient,  aueune  autre  presentation    au 
tire  nu  a  I'acceptenr  n'est  necessaire. 

-!•.   li()rs(|u'une  lettre  de  change  est  tirec  sur  deux  per-s;ii  y  a  plus 
soniKs  (>u  plus,  on  acceptee  par  deux  })ersonnes  ou  plus,  ^^""1,/^^^/*" 
(jui  lie  sont  pas  associees,  et  (|u'aucuii   lieu  de  paieinent 
nVst  indi(|Ue,  la  lettre  de  change  doit  etre  presentee   a 
chac'Une  <relles. 

.').  Lorsfjue  le  tire   ou    raccepteiir  decede  et  ([uaucunsi   lo  t'wfi.  ou 
lieu  de  paiemeiit  n'est  indi(|ue,  la  lettre  doit  etre  l)rtW>n- I^Ifru'*''*"'^  ^*' 
tec  a  un  represeiitant  })ersonnel,  s'il  y  en  a  un  et  si,  en 
t'aisiuit  diligence  raisonnahle,  on  pent  le  trouver. 

(i.  Si  elle  est  antorisee  par  une  convention  ou  par  I'u- Pr^'sentation 
siii;i',  la  presentation  faite  par  la  voie  do  la  poste  est ''"'' ''^  "'"*'*'• 
sutli-^ante. 

7.  L(irs(jue  le  lien  du  |)aien)ent  est  indi([ue  dans  lf^,y^'''ijurelu"je 
Icttiv  de  changi' ou  dans  Tacceptation  est  une  cite,  uno  poste. 
ville  ou  un  village,  et  (|u'il  n'y  est  pas  desigiie  d'endroit 
partieulier  [)our  sa  presentation,  si  la  lettre  est  presentee 
fiu  siege  d'ati'aires  connu  du  tireur  (ni  do  racce})teur,  ou 
a  soil  domicile  ordinaire  connu  dans  cette  cite,  cette  ville 
'U  Of  \illage,  ou,  en  I'ahsence  de  pareil  siege  d'aflaires  ou 
'iiiiiiieilc,  si  la  lettre  est  presentee  au  bureau  de  poste,  ou 
au  priiu-ipiil  bureau  de  poste  <le  cette  cite  ou  ville,  ou  de 
ce  village,  la  presentation  est  sutHsanto. 

iO.   Le  retard  dans  la  invsentation   au  paiement  estKi\'n»"«lJans  la 

.   ,  ,         1         ,  /  1  •  1  presontation, 

excuse  lors([uo  ce  retard  est  cause  par  des   circonstancescequi  rex-- 
iiiili'pciidantes  de  la  volonte   du   deteiiteur   et  n'est    pas*'"'®' 
iiuputatile  a  sa  propre  t'aute,  son  ineurie  on  sa  negligence. 
I-ii»rs(nie  la  cause  ilu  retard  disparait,  la  presentation  doit 
•Hiv  faite  avec  toute  diligence  raisonnable. 
-■  Lf  detenteur  est  ilispense    de   la  presentation  au  Q"""*^'^^',"'* 

^  i.  1  dispense  de 

paieUli'Ut, —  fairo. 

("  )  Si,  apres  avoir  fait  diligence  raisonnable,    la   pre- 
i>entiiLion,  telle  que  prescrite  par  le  present  acte,  ne  pent 

s'eti'u'tuer  : 
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au  paiemcnt. 


Recours  en  co 
oas. 


Lo  fait  <|n('  Ic  drtcntcur  a  lieu  <!('  croiro  (|uc  la  Icttic 
sur  Sii  prt'SciitatioM  suliira  uii  I'cl'ns,  uv  Ic  dispense  pas 
de  la  jieeessite  du  t.'ette  presentation  ; 

(/;.)  Si  le  tiro  est  line  pt'rsonne  tietive  ; 

(('.)  Kn  ce  (|ni  coneevne  Ic  tii'eui',  si  le  tire  on  Tacccp 
teui"  n'l'st  pas  oMioi'  en\ crs  lui  daeeepter  (ai  de  payci*  la 
lcttre,  et  si  le  tireur  n'a  aucune  I'aison  de   croire    (pie    la 
lettro  serait  payee  si  elle  etait  pi'esentee  ; 

((I.)  VjU  ce  (pii  concei'ne  un  endosseur,  si  la  lettre  a  et(' 
ae('(>ptt''e  on  t'aite  })ai'  complaisance  poui'cet  endosseur,  ct 
s'il  n'a  })as  de  raison  pour  espt'-rer  (pie  la  lettre  serait 
payee  si  die  etait  presentee  ; 

{<'.)  S'il  y  a  dispense  de  pi'esentation  exprosseou  tacitc. 

47.  Une  lettre  de  cliani^e  est  "  desliunoree  "  t'aute  de 
paienient  (<t)  (piand  die  a  etc  dunicnt  presentee  an  ])aii'- 
ment  et  que  cdui-ci  a  etc  refuse  ou  n'a  pu  etrc  oliteiui, 
on  {!>)  (piand  le  <i(''faut  de  presentation  est  excuse  et  <|U(^ 
la  lettre  est  en  souH'rance  et  inipayee. 

2.  S.iuf  les  dispositions  du  ])resent  Acte,  loi'scpruuc 
lettre  de  chani^e  a  sul)i  un  refus  de  paienient,  le  detcn- 
teur  a,  un  droit  <le  recoui's  innnediat  contre  lo  tireur, 
raccepteiu'  et  les  endosseurs. 

4S.  Sauf  les  dispositions  du  present  Acte,  si  une  let- 
tre de  chan<jfe  a  sul»i  un  refus  d'acceptation  on  de  paie- 
nient, avis  de  ce  refus  doit  etre  doniu''  au  tireur  ( t  a 
cluupie  endosseur,  et  tout  tireur  (»u  eiidcjsseur  a  (pii  cct 
avis  n'est  pas  donne  est  libere.     'JVnitefois — 

{(I.)  Si  la  lettre  de  change  a  sul>i  un  refus  d'acceptation 
et  (pi'aN'is  de  cv.  refus  n'ait  pas  etc  donne,  1"S  droits  du 
deteiiteur  regulier  tlevenu  td  jxxsterieurcment  a  cettc 
omission  restent  cependant  intacts; 

(h.)  Si  la  lettre  a  sul)i  un  ivfus  d'acceptation  et  (pi  avis 
du  refus  ait  rto  dument  donne,  il  n'est  pas  necessaire  ik' 
donner  avis  du  refus  de  |)aiement,  a  nioins  (pie,  dans 
I'intervalle,  la  lettre  n'ait  eti'  acceptee. 

B^giosji  40.  Avis  du  refus,  pour  etre  valable  et   effectif,    <l<'it 

Buivre  en  don-  /»ii  '  i>  '■  <i  •. 

nanti'avis.       i*tre  (lonne  contormement  aux  regies  suivantes  : — 

(a.)  L'avis  doit  (''tre  d  t'>  j)ar  le  d(''tenteui'  ou  en  son 
nom,  ou  par  un  endosseur  ou  en  son  nom,  (jui,  lors(juil 
est  donn(>,  est  lui-m(}nio  lie  par  la  lettre  de  change  ; 


Avis  du  rofuH 
ot  eflct  do 
I 'omission  do 
le  donner. 
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ttr«'  a  t't('' 
osHcur,  ct 
,ro    sci'iiit 

on  tacitc. 

i'aiito  (Ic 
0  au  l>ivic- 

[•(>    ollttlUl, 
ISO  ct   <1U(', 

lors(ju'uu'.' 
le  tU'-tcn- 
lo    tiifur, 


,i  une  li't- 

rt'ur    <t   a 
ii  (jui    t'<'t 

[(•(•('ptatidii 

ilroits   (In 

lit   a  ct'ttti 

liot  (lUJivis 
Icssain'   '!*' 


lectif,    <l"it 


)U  oil  ^"" 


(').)  L'avis  piiut  otro  (lonm''  par  un  iiiaiulatairc,  soit  on 
>  111  propro  iiuiii,  soit  au  noiii  »lc  touto  porsoimo  ayant 
<li(iit  <li'  tloniicr  l'avis,  (pic  cotti'  porsonne  soit  on  noii 
Still  c'oiniiK'btaiit  : 

(r.)  L()rs(pio  Taxis  ost  donno  par  lo  dotoiitoiir  ou  on 
smi  iiiiiii,  il  [jpotito  h  tons  los  dotontoiii's  sulist'-ipimts  ot  a 
tmis  Irs  ontlossours  ant/'iicurs,  (pii  out  un  droit  do  rc- 
I'tiui's  contro  la  })artio  a  (pii  il  ost  donno  ; 

((/.)  Jjors(pio  l'avis  ost  donno  par  un  ondoss(»ur,  tonu 
lie  (Immoi' cot  avis  ainsi  (pio  ci-dossus  ro^lo,  ou  on  son 
iiniii,  il  proHtt'  au  ]»ort('ur  ct  a  tons  los  ondossours  pos- 
tcrifurs  a  oolui  <|ui  a  roou  l'avis  ; 

{r.)  j/avis  ])ont  otro  donno  par  oorit  ou  Ncrlialoiuont, 
(11  tolls  toniios  pi-(''oisant  sutlisaniniont  la  k^tti'o  (U'  olian- 
^'c  rt  intiniant  (proUe  a  siilii  un  rol'us  d'acc'optation  ou 
(Ic  paiciiiont : 

[f.)  liO  i-fuvoi  au  tirour  ou  »i  un  ondossour  d'uno  Ifttro 
(Ic  chan^'o  (pii  a  sulii  un  rot'us  constituo,  (plant  a  la  for- 
iiic.  avis  sulfisant  du  ixd'us  ; 

('/. )  Tn  avis  doniK'"  par  ocrit  n'a  pas  liosoin  d't*tro 
sii;ii(',  I't  un  a\is  par  ('crit,  niais  incoinplot,  pout  (*'tro 
('n!iiplot(''  ot  rondu  valaltio  par  une  coninninication  vor- 
lialr.  Tno  (k'-siu^natiou  orronoe  do  la  lottro  do  eliani^o  no 
vicic  pas  l'avis,  a  nioins  (pio  colui  (pii  lo  ro(;(jit  no  soit 
ivcllt'iiicMt  pai*  la  induit  on  oi'rour  ; 

ill.)  S'il  ost  prosorit  (pi'avis  du  rot'us  doit  otro  domu''  a 
mil'  jM  rsonno  (lotoriniiu''i',  il  pout  oti'o  donno  soit  a  la 
!« r^oinir  (•llo-nu'''nio,  soit  a  son  niandatairo  a  cot  I'H'ot ; 

(i.)  Si  le  tirour  ou  I'ondossour  ost  niort,  ot  si  colui  (pii 
ildiiiic  l'avis  on  a  connaissanco,  l'avis  doit  otro  doinai  a 
Mill  icpivsontant  personnel  s'il  y  on  a  un  ot  si,  on  t'aisant 
(lilii,'('iK'o  raisonnalilo,  il  pout  otro  ti'oin  o  ; 

I  J.)  S'il  y  a  doux  ou  })lus  do  deux  tirours  ou  ondossours 
qui  lie  sont  })as  assoei(''S,  l'avis  doit  oti'o  donno  a  cliaoun 
<1  t'ux,  a  iiioins  quo  I'un  d'ontre  eux  no  soit  autorise  a  reco- 
vdir  pour  los  au:  res  ; 

(l>:)  L'avis  pout  otro  donno  aussit(*)t  a])ros  lo  rot'us 
(1  acceptation  ou  do  ])aioniont,  ot  doit  I't'-tro  au  plus  tard 
Ic  prciiiii-r  joui-  juridi(pio  ou  ouvrable  suivant. 

2.  Si  une  lottro  d(^  change,  l()rs(|u'ollo  a  subi  un  ret'us, 'roiusfUseTt 
est  cntro  les  mains  d'un  niandatairo,  il  pout  soit  d(jnner '^■■'jj'",':^,'^?,,^ 
I'li-iiirino  avis  uux  parties  ohliij^oos  par  la  lottro,  soit  en  mi'iiiiitiiirtj. 
iiiititier  sou  connuettant.     S'il  en  notiiio  son  connnettant, 
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il  doit  le  faire  dans  le  meme  delai  que  s'il  ctait  le 
detenteur ;  et  le  conimettant,  au  re^u  de  cette  notifica- 
tion, a  le  meme  delai  pour  donner  avis  que  si  son 
representant  etait  un  detenteur  independant. 

8.  Lors(|u'une  partio  a  une   lettre   de   change   re(;oit  Avis jiuno 
avis  regulier  du  refus  d'acct'ptation  ou  de  paiement,  ellerfeure.""'''" 
a,  apres  avoir  re(;u  cet  avis,  meme  delai  pour  donner  avis 
aux  parties  qui  la  precedent  qu'a  le  detenteur  lui-meme 
apres  ce  refus. 

4.  Avisdu  protet  ou  du  refus  d'acceptation  ou  de  paie- "^^^^J"!  i'»^'' 
ment  d'une  lettre  de  change  payable  en  Canada  est, 
nonobstant  tout  ce  que  contenu  a  ce  contraire  dans  le 
present  article,  repute  suffisarnment  donne,  s'il  est  adresse, 

en  temps  opportun,  a  toute  partie  a  cette  lettre  ayant 
droit  de  recevoir  cet  avis,  a  son  adresse  ou  a  son 
domicile  ordinaires  ou  au  lieu  d'ou  la  lettre  est  datee,  a 
moins  (|ue  cette  partie  n'ait  designe  sur  la  lettre,  sous 
sa  signature,  un  autre  lieu ;  et  dans  ce  dernier  cas  cet 
avis  est  suffisauunent  donne  s'il  lui  est  adresse,  en  temps 
opportun,  a  cet  autre  lieu  ;  et  I'avis  ainsi  adresse  est 
suffisant,  bien  que  le  domicile  de  cette  partie  soit  etabli 
ailleurs  qu'a  I'un  ou  I'autre  des  lieux  ci-dessus  mentionnes  ; 
et  cet  avis  est  repute  avoir  ete  dument  signitie  et  donne, 
a  toutes  tins  et  intentions,  s'il  est  depose,  port  paye,  a  un 
bureau  de  poste  en  tout  temps  durant  le  jour  ou  a  ete 
fait  le  protet  ou  la  presentation,  ou  le  jour  juridicjue  ou 
ouvrable  immediatemcnt  suivant.  Cet  avis  n'est  pas 
invalide  par  suite  du  fait  que  celui  a  qui  il  est  adresse 
est  mort. 

5.  Lorsqu'un  avis  de  refus  a  ete  dument  adresse    et  Faute  de  hi 
depose  a  la  poste,  ainsi  (|u'il  a  ete  dit  ci-dessus,  I'expedi- ^'*^'°* 
teur  est  repute  avoir  donne    avis  regulier  de  ce  refus, 

meme  s'il  ne  parvient  pas  a  son  adresse  par  la  faute  de 
la  poste. 

50.  Un  retard  a  donner  I'avis  du  refus  est  excuse  lors-  Excuses  du 
que  ce  retard  est  cause  par  des  circonstances  independan-  f-omls'sfoi/'de 
tes  de  la  volonte  de  celui  qui  donne  I'avis,  et  qu'il  n'est  pas  Conner  I'avi-. 
imputable  a  sa  propre  faute,  son  incurie  ou  sa  negligence  ; 
et  lorsque  la  cause  du  retard  disparait,  I'avis  doit  etre  don- 
ne avec  toute  diligence  raisonnable. 

2.  II  y  a  dispense  de  donner  avis  du  refus  de  la  lettre —  Q"inti  "i  y  i^ 

/      >    ti-  V  ■      P    ',     •  Til...    ,  dispense  dele 

{a.)  fei,  apres  avon*  lait  clnigence  raisonnable,  1  avis  tel  donner. 
que  present  par  le  present  Acte  n'a  pu  etre  donne  ou  n'est 
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pas  parvenu  au  tireur  ou  a  I'endosseur  (|ue  Ton  veufc 


engager; 

(b.)  S'il  y  a  renonciation  expresse  ou  tacit e.  Cette 
renonciation  a  I'avis  du  refus  peut  etre  donnee  soit  avant 
I'epoque  ou  il  doit  etre  signitie,  soit  posterieurement  a 
son  omission; 

(c.)  En  ce  (jui  concerne  le  tireur,  dans  les  eas  suivants, 
savoir: — (1)  quand  le  tireur  et  le  tire  sont  une  seule  et 
nieme  personne  ;  (2)  quand  le  tire  est  une  personne  fic- 
tive  ou  qui  n'a  pas  capacite  decontracter  ;  (.S)(iuandc'est 
au  tireur  que  la  lettre  est  presentee  pour  le  paieuient ;  (4) 
(juand  le  tire  ou  I'accepteur  ne  sont  pas  obliges,  vis-a-vis 
(lu  tireur,  d'accepter  ou  de  payer  la  lettre  de  change  ;  (5) 
quand  le  tireur  a  contremande  le  paieuient ; 

(d.)  En  ce  qui  concerne  I'endosseur,  dans  les  cas 
suivants,  savoir  :  (1)  quand  le  tire  est  une  personne  iic- 
tive  ou  qui  n'a  ^as  capacite  pour  contractor  et  que 
I'endosseur  connaissait  ce  fait  lorsqu'il  a  endosse  la  lettre 
de  change  ;  (2)  (juand  I'endosseur  est  celui  a  qui  la  lettre 
de  change  est  presentee  au  paieiuent ;  (8)  (juand  la  lettre 
a  ete  acceptee  ou  tiree  par  complaisance  pour  lui. 

51.  Lorsqu'une  lettre  de  change  interieure  a  ete  Note  ou  prot^t 
"  deshonoree,"  le  detenteur  peut,  s'il  le  juge  a  propos,  la 
faire  noter  et  protester  pour  dei'aut  d'acceptation  ou  de 
paieuient,  selon  le  cas ;  mais  a  la  reserve  des  dispositions 
du  present  Acte  relatives  a  I'avis  du  rei'us,  il  n'est  pas 
necessaire,  sauf  dans  la  province  de  Quebec,  de  noter  ou 
protester  cette  lettre  pour  conserver  le  droit  de  recours 
contre  le  tireur  ou  I'endosseur ;  mais  a  I'egard  d'une 
lettre  de  change  tiree  sur  quehpi'un  dans  la  ]irovince  de 
Quebec,  ou  payable  ou  acceptee  en  ({uehjue  endroit  de  cette 
province  le  det'aut  de  protet,  t'aute  d'acceptati(;n  ou  de  paie- 
uient, suivant  le  cas  et  d'avis  de  ce  protet,  libere  les  parties 
engageos  par  la  lettre  autres  que  I'accepteur,  sauf,  iiean- 
nioins,  les  exceptions  ci-apres  exprimees  au  present  article. 

2.  Une  lettre  de  change  etrangere,  paraissant  telle  i^ro'^-td't 
d'apres  sa  teneur,  qui  a  subi  un  refus  d'acceptation,  doit«Cie. 
etre  <lument  protestee  faute  d'acceptation  ;  et  lors({u'une 
pareille  lettre,  qui  n'a  pas  deja  subi  un  refus  d'acceptation, 
a  subi  un  refus  de  paieuient,  elle  doit  etre  dument  pro- 
testee faute  de  paiement.  Si  elle  n'est  pas  ainsi  protestee, 
le  tireur  et  les  endosseurs  sont  liberes.  Lorsqu'une  lettre 
de  change  ne  parait  pas,  par  sa  teneur,  etre  une  lettre 
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Protdt  ultd- 
rieur. 


Quand  il  faut 
noter. 


Si  I'accepteur 
est  en  faillite. 


Ouleprotet 
doit  gtre  fait. 


Ce  que  le 
protet  doit 
oontenir. 


Si  la  lettre  est 
perdue,  etc. 


etrangere,  son  protot  en  cas  de  refus  n'est,  sauf  ainsi  que 
le  prescrit  le  present  articli.',  pas  neeessaire. 

.S.  Une  lettre  de  change  pr(>testee  faute  d'acceptation, 
ou  une  lettre  a  I'egard  de  laipielle  il  y  a  eu  renonciation 
au  protet  faute  d'acceptation,  pent  ensuite  etre  protestee 
faute  de  paiement. 

4.  Sauf  les  dispositions  du  present  Acte,  lorsqu'une 
lettre  de  change  est  protestee,  le  protet  doit  etre  fait  ou 
note  le  jour  nienie  de  son  refus.  Lorsqu'une  lettre  de 
change  a  ete  d anient  notee,  le  protet  pent  ensuite  etre 
date  du  jour  de  la  note. 

5.  Lorsque  I'accepteur  d'une  lettre  de  change  tomhe 
en  faillite,  ou  suspend  ses  paienients  avant  I'echeance  de 
la  lettre,  le  detenteur  pent  la  faire  protester  pour  plus 
ample  garantie  contre  le  tireur  et  les  endosseurs. 

G.  Une  lettre  de  change  doit  etre  -protestee  au  lieu 
nieme  ou  elle  subit  un  I'ei'us  ou  en  quel((ue  autre  endroit 
du  Canada  situe  dans  un  rayon  de  cini]  niilles  du  lieu 
oil  elle  a  ete  presentee  et  ref  usee ;  cependant — 

(a.)  Lorsqu'une  lettre  de  change  est  presentee  par  la_ 
voie  de  la  poste  et  renvoyee  par  la  poste  apres  avoir  sub^ 
un  refus,  elle  pent  etre  protestee  au  lieu  ou  elle  est  ren- 
voyee le  jour  de  son  retour,  ou  le  jour  juridique  suivant 
au  plus  tard ; 

(/>.)  Tout  protet  pour  refus  d'acceptation  ou  de  paie- 
ment pent  etre  fait  le  jour  meine  du  refus,  en  tout  temps 
apres  le  refus  d'acceptation,  ou,  dans  le  cas  de  refus  de 
paiement,  en  tout  temps  apres  trois  heures  de  I'apres- 
midi. 

7.  Le  protet  doit  contenir  copie  de  la  lettre  de  chaige, 
ou  I'original  de  la  lettre  pent  y  etre  annexe,  et  le  piotet 
doit  etre  signe  du  notaire  qui  le  fait,  et  speci^-^r — 

(a.)  La  personne  a  la  requete  de  qui  la  lei  est  pro- 
testee ; 

(h.)  Le  lieu  et  la  date  du  protet,  la  cause  ou  la  raison 
du  protet  de  la  lettre,  la  demande  faite  et  la  reponse 
re^nie,  s'il  en  a  ete  fait  une,  ou  le  fait  que  le  tire  ou  I'ac- 
cepteur n'a  pu  etre  trouve. 

8.  Lorsqu'une  lettre  de  change  est  perdue  ou  detruite, 
ou  est  injustement  ou  accidentellement  detenue  au  detri- 
ment de  celui  qui  y  a  droit,  ou  est  accidentellement 
retenue  dans  un  endroit  ou  lieu  autre  (|ue  celui  ou  elle 
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est  payable,  le  protet  pent  etre  fait  sur  une  copie  ou  sur 
iin  enonce  de  ses  details  fait  par  ecrit. 

0.  Les  cii'constances  (|ui  dispenseraient  de  I'avis  du 
refus  suffisent  pour  dispenser  du  protot  de  la  kttre.  Le 
retard  a  iioter  ou  protester  est  excuse  lorsqu'il  est  du  a 
des  circonstanccs  independantes  de  la  volonte  du  deten- 
teur,  et  s'il  n'est  pas  imputable  a  sa  propre  faute,  son 
incurie  ou  sa  negligence.  Quand  la  cause  du  retard  dis- 
parait,  la  lettre  doit  etre  notee  ou  prote.stee  avec  toute 
diligence  raisonnable. 

10.  Aucun  conmiis,  conipteur  ou  agent  d'une  banque 
n'agira  conune  notaire  pour  le  protet  d'une  lettre  de 
change  ou  d'un  billet  payf^ble  a  la  banque  ou  a  une  suc- 
cursale  de  la  banque  ou  il  est  employe. 

•SI3.  Lors(ju'(m  n'a  indique  aucun  lieu  pourle  paiement 
dans  la  lettre  de  change  ou  I'acceptation,  la  presentation 
au  paiement  n'est  pas  nece.ssaire  pour  lier  I'accepteur. 

2.  Lorsqu'on  a  indique  pour  le  paiement  un  lieu  dans 
la  lettre  de  change  ou  I'acceptation,  I'accc'pteur,  en  I'ab- 
sence  de  stipulation  formelle  a  cet  etfet,  n'est  pas  libere 
par  le  defaut  de  presentation  au  paiement  le  jour  de  I'e- 
clieance  de  la  lettre  ;  mais  si  (juelque  poursuite  ou  action 
est  intentee  sur  cette  lettre  avant  la  presentation,  la  cour 
prononcera  sur  les  frais  a  sa  discretion. 

8.  Pour  lier  I'accepteur  d'une  lettre  de  change,  il  n'est 
pas  necessaire  de  la  protestiu*  ou  de  le  notitier  que  cette 
lettre  a  ete  "  deshonoree." 

4.  Lors(|ue  le  detenteur  d'une  lettre  de  change  la  pre- 
sente  au  paiement,  il  doit  exhiber  la  lettre  a  la  personne 
a  qui  il  demande  le  paiement ;  et  lorsqu'une  lettre  de 
change  est  payee,  le  detenteur  doit  la  remettre  de  suite 
il  celui  qui  la  paie. 

Des  obligations^  dcs  'parties. 

Sin.  Une  lettre  de  change  n'a  pas  par  elle-memel'effet 
dun  transport  de  fonds  entre  les  mains  du  tire  disponi- 
bles  pour  le  paiement  de  cette  lettre ;  et  le  tire  qui  n'ac- 
cepte  pas  une  lettre  de  change  ainsi  que  le  prescrit  le 
present  Acte,  n'est  pas  lie  par  cet  effet. 

54.  L'accepteur  d'une  lettre  de  change, en  I'acceptant, — 
{a,.)  S'engage  a  la  payer  suivant  la  teneur  de  son  ac- 
ceptation ; 


E.xcuses  du 
retard  et  de 
I'omission  du 
prot(5t. 


Uii  omployd  de 
banque  no  peut 
agir  comme 
notaire. 


Responsabilit4 
de  I'accepteur. 


Quant  fl  la 
prdsentation. 
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EngiiKement 
du  tireur. 


Engagement 
de  I'endosseur. 


Celui  qui  signe 
est  lid  commo 
endosseur. 


(h.)  Est  prive  de  la  faculte  de  contester  au  detenteur 
regulier, — 

1.  L'existence  du  tireur,  I'authenticite  de  sa  signature, 
sa  capacite  ou  I'autorisation  qu'il  avait  de  tirer  la  lettre ; 

2.  Dans  le  cas  d'une  lettre  de  change  payable  a  I'ordre 
d'un  tireur,  la  capacite  du  tireur  a  I'endosser  dans  le 
temps,  uuiis  non  I'authenticite  ou  la  validite  de  son  en- 
dossenient ; 

8.  Dans  le  cas  d'une  lettre  de  change  payable  a  I'ordre 
d'un  tiers,  l'existence  du  preneur  et  sa  capacite  a  I'endos- 
ser dans  le  temps,  mais  non  I'authenticite  ou  la  validite 
de  son  endossement. 

55.  Le  tireur  d'une  lettre  de  change,  en  la  tirant, — 
{(I.)  Promet  que,  sur  presentation  reguliere,  elle  sera 

acceptee  et  payee  suivant  sa  teneur,  et  s'engage,  si  elle 
subit  un  ret'us,  a  indemniser  le  detenteur  ou  tout  endos- 
seur qui  aura  ete  t'orc6  de  rac(iuitter,  poui'vu  (|ue  les 
fornuilites  necessaires  a  la  suite  d'un  ret'us  aient  ete  du- 
ment  remplies  ; 

(b.)  N'est  pas  admis  a  contester  au  detenteur  regulier 
l'existence  du  preneur  et  sa  capacite  a  I'endosser  dans  le 
temps. 

2.  L'endosseur  d'une  lettre  de  cliange,  en  I'endossant, — 

{(I.)  Promet  ({ue,  sur  presentation  reguliere,  elle  sera 
acceptee  et  payee  suivant  sa  teneur,  et  s'engage,  dans  le 
cas  ou  elle  subirait  un  refus,  a  indenniiser  le  detenteur 
ou  l'endosseur  posterieur  (jui  auraient  ete  forces  de  I'ac- 
quitter,  pourvu  que  les  t'ormalites  requises  a  la  suite  d'un 
ret'us  aient  ete  dilment  remplies  ; 

(h.)  N'est  pas  admis  a  contester  au  detenteur  regulier 
I'authenticite  et  la  regularite  a  tons  ecards  de  la  signa- 
ture  du  tireur  et  de  tous  les  endosseurs  anterieurs  ; 

(c.)  N'est  pas  admis  a  contester  a  son  beneliciaire  im- 
mediat  ou  a  un  beneficiaire  posterieur  par  endossement, 
l'existence  reelle  et  la  validite  de  la  lettre  de  change  lors 
de  son  endossement,  ni  la  regularite  de  son  titre. 

56.  Celui  qui  signe  une  lettre  de  change  autrement 
que  comme  tireur  ou  accepteur,  est  soumis  a  toutes  les 
obligations  d'un  endosseur  vis-a-vis  d'un  detenteur  regu- 
lier, et  est  sujet  a  toutes  les  dispositions  du  present  Acte 
relatives  aux  endosseurs. 


AcTE  DES  Lettres  de  Change,  1890. 


317 


Mrulier 


•ement 

bes  Ics 

regu- 

It  Acte 


57.  Si  le  paiement  d'une  lettre  de  change  est  refuse,  ^•J^T/'^®*' 
lo  montant  des  dommages-interets,   qui   seront    reputes  les  parties  ^ 

I'-i  I'j.  •  'I'j.  une  lettre 

liquides,  se  deterinine  coinme  il  suit : —  refu86e- 

(a.)  Le  detenteur  peut  reeouvrer  sur  toute  partie  liee 
en  vertu  de  la  lettre  ;  le  tireur  qui  a  ete  force  de  payer 
la  lettre  peut  reeouvrer  sur  I'accepteur,  et  I'endosseur 
qui  a  ete  force  de  la  payer  peut  reeouvrer  sur  I'accepteur 
ou  le  tireur,  ou  sur  un  precedent  endosseur : — 

(1.)  Le  montant  de  la  lettre  de  change  ; 

(2.)  Les  interets  sur  ce  montant  du  jour  de  la  presen- 
tation au  paiement,  si  la  dette  est  payable  sur  demande, 
ct  du  jour  de  I'echeange  de  la  lettre  dans  tout  autre  cas  ; 

(.'].)  Les  frais  de  la  note  et  du  protet ; 

(b.)  Dans  le  cas  d'une  lettre  de  change  dont  le  paie- 
ment a  ete  refuse  a  I'etranger,  en  sus  dos  dommages-in- 
terets susmentionnes,  le  detenteur  peut  reeouvrer  sur 
le  tireur  ou  un  endosseur,  et  le  tireur  ou  ^'endosseur  qui 
a  ete  force  de  payer  la  lettre  peut  recouvier  sur  toute 
parti(;  liee  envers  lui,  le  montant  du  rechange,  avec  les 
interets  sur  ce  montant  jusqu'a  I'epoque  du  paiement. 

58.  Lorsque  le  detenteur  d'une  lettre  de  change  pay- "  Cf^.iant  par 
able  au  porteur  la  negocie  par  livraison  sans   I'endosser,  ^'^''■""on." 
il  est  appele  un  "  cedant  par  livraison." 

2.  Le  cedant  par  livraison  n'est  pas  lie  par  la  lettre.  ^^ftd""^*' 
'3.  Le  cedant  par  livraison  qui  negocie  une  •  lettre  de 
change  garantit  par  cela  meme  a  son  cessionnaire  innne-  (jarantie. 
(liat,  detenteur  contre  valeur,  que  la  lettre  est  ce  qu'elle 
coinporte  etre,  qu'il  a  le  droit  de  la  transferer  et  qu'a 
I'epoque  du  transfert  il  n'a  connaissance  d'aucun  vice 
pouvant  effecter  sa  validite. 

De  la  liMration. 

59.  Une  lettre  de  change  est  acq uittee  par   paiement  ^''^'^'■":*^'°*'  . 

,       T        ,.   .,  1®  J.-    '  1'  L  par  paiement. 

reguher  lait  par  ou  pour  le  tu'e  ou  I  accepteur. 

"  Paiement  regulier  "  signitie  paiement  fait  a  ou  apres  Paiement 
I'echeance  de  la  lettre  a  son  detenteur  de    bonne    foi    et  '■''*"i'er' 
(\n\  n'a  re^u  notification  d'aucun  vice    pouvant    aftecter 
son  titre. 

2.  Sauf  les  dispositions   ci-dessous   contenues,    quand  Paiement  par 

1    ii         1        1  i.  '  ^     i.'  J         letirooulen- 

une  lettre  de  change  est  payee  par  le  tireur  ou  un  endos-  dosseur ;  sou 
S(.'ur,  il  n'y  a  pas  liberation  ;  mais —  ^*^°'' 

(a.)  Si  une  lettre  de  change  payable  a  un  tiers   ou    a 
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Annulation 
d'uno  leltrc. 


D'uno  signa- 
ture. « 


Annulation 
par  erreur. 


son  ordrc  est  payee  par  le  tireur,  celui-ci  pout  en  exiger 
le  paionient  (k'  I'accepteur,  nuiis  ne  pent  remettre  la  let- 
trc  en  circulation  ; 

(/>.)  Quand  uno  lettre  tie  change  est  pay^e  par  un  en- 
ilosseur,  ou  quand  une  lettre  de  change  payable  a  I'ordre 
(111  tirour  est  payee  par  celui-ci,  celui  qui  a  paye  est  rein- 
tegre  dans  ses  droits  anterieui's  contre  I'accepteur  ou  les 
parties  (jui  Font  prece(le  et  il  peut,  s'il  le  juge  a  propos. 
bitt'er  st^n  pn^pre  endossement  et  ceux  qui  le  suivent,  et 
ney-ocier  la  lettre  de  nouveau. 

3.  Lors(ju'une  lettre  de  coiiq^laisance  est  payee  en 
cours  regulier  par  celui  au  profit  de  qui  elle  a  ete  tiree, 
la  lettre  est  accjuittee. 

60.  Quand  I'accepteur  d'une  lettre  de  change  en  est 
ou  devient  le  detenteur  a  ou  apres  son  echeance,  de 
son  propre  chef,  la  lettre  est  ac(|uittee. 

CI.  Lors(|ue  le  detenteur  d'une  lettre  de  change  re- 
nonce,  a  ou  apres  son  echeance,  al»soluinent  et  sans  con- 
ditions, a  ses  droits  contre  I'accepteur,  la  lettre  est  ac- 
quittee.  La  renonciation  doit  etre  faite  par  t-crit,  a  nioius 
([ue  la  lettre  ne  soit  remise  a  I'accepteur. 

2.  Le  detenteur  d'une  lettre  de  change  peut  egalenicnt 
liberer  tie  ses  engagements  toute  partie  a  cette  lettre, 
soit  lors  de  I'echeance,  soit  avant  ou  apres  ;  mais  ricn 
dans  le  pix^sent  article  ne  portera  atteinte  aux  droits  du 
•  letenteur  rt''gulier  qui  n'aurait  pas  ete  notitie  de  la  re- 
nonciation. 

G2.  Lors(|u'une  lettre  de  change  est  intentionnelle- 
luent  annulee  par  le  detenteur  ou  son  representant,  et 
que  cette  annulation  y  est  apparente,  la  lettro  est  ac- 
(juittee. 

2.  ]3e  meine,  toute  partie  a  une  lettre  tie  change  peut 
etre  libt^'ree  par  I'annulation  intentionnelle  tie  sa  signa- 
ture par  le  porteur  ou  son  representant.  En  ce  cas,  tout 
endosseur  ({ui  aurait  un  droit  de  recours  contre  celui 
dont  la  signature  a  ete  annulee,  est  egalenient  libt^re. 

8.  Une  annulation  t'aite  involontairement  ou  par  me- 
prise,  ou  sans  I'autorisation  du  detenteur,  est  sans  eft'et ; 
mais  si  la  lettre  de  change  ou  une  des  signatures  dout 
elle  est  revetue  parait  avoir  ete  annulee,  la  preuve  du 
fait  incombe  a  celui  (![ui  pretend  que  I'annulation  a  ete 
involontaire,  ou  faite  par  ineprise  ou  sans   autorisatiou. 
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as.  L'alteiation  essentiolle  d'une  lettre  de  change  on  A't<«ration 
de  son  acceptation,  sans  le  consentenient    de    toutes    U's 
parties  liee^,  entraine  I'ainiulation,    excepte    en    ce    (|ni 
concerne  celui  (jui  a  fait  ou  autorise  I'alteration,    ou    ([ui 
y  a  acquiesce,  et  Ics  endosseurs  subsequents. 

Toutet'ois  un  detenteur  regulier  (|ui  a  entre  les    mains  Proviso, 
une  lettre  de  change  (|ui  a  subi  une  alteration  essentiello, 
sans  que  celle-ci  soit  apparonte,  pent  t'aire    usage    do    la 
lettre  connne  si  elle  n'eut  pas  ete  alteree  et  en    exiger   lo 
paienient  suivant  sa  teneur  primitive. 

2.  En  particulier,  les  alterations  suivantes  sont   essen- Co  que  sent 
tielles,  savoir  :  tout  changement  de  la  date,  de  la    sonmiu  Umis  eslen- 
a  payer,  de  lepocpie  du  paiement^  du  lieu    du    paienient,  '''^•'°*'- 
vt,  Icrsqir^  la  lettre  a  ete   aceepteo    sans   restriction,    de 
I'indication  d'lm  lieu  de  paienient  sans   l<j    consentement 
de  I'accepteur. 

De  Uacceptation  et  dit  paiement  par  intervention. 

0-4.  Lorsqu'une  lettre  de  change  a  ete  protestee  faute  Acceptation 
d'acceptation  ou  pour  obtenir  plus  ample  garantie,  et  ["on!"''"'^^''"" 
(ju'elle  ii'est  pas  en  souti'rance,  toute  personne  n'etantp;is 
dt'ja  obligee  sur  la  lettre,  \)(H\t,  du  consentement  du  di- 
teiiteur,  intervenir  et  accepter  la  lettre  pour  Ihonneur 
<le  la  personne  tenue  au  paienient,  ou  pour  I'honneur  de 
celle  pour  le  compte  de  qui  la  lettre  est  tiree. 

2.   I Tne  lettre  de  change  peut  etro  acceptee  par  inter- Acceptution  de 
wntion  pour  une   partie  seulenient  de  la  somuie  pour"""^"^' 
la([uelle  elle  est  tiree. 

■i.  Une  acceptation  par  intervention  apres  protet,  pour  Quand  vaiabi 
vtve  valable,  doit — 

(a.)  Etre  ecrite  sur  la  lettre  et  inditpier  que  c'est  une 
acceptation  par  intervention ; 

(b.)  Etre  signee  par  Tintervenant. 

4.  Lorsqu'une  acceptation  par  intervention  ne  men-  En  favour  de 
tionne  pas  expresseinent  pour   riionneur  de  ([ui  elle  est'""'' 
I'aite,  elle  est  consideree  coiiime  une  acceptation  pour  le 

tireur. 

5.  Lecheance  d'une  lettre  de   change   payable  a  unCaicuides 
certain  delai  de  vue  et  acceptee  par  intervention,  court  a 
compter  du  jour  du  protet  t'aute  d'acceptation  et  non  pas 

du  jour  de  I'acceptation  par  intervention. 
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Envers  qui  li**'. 


Presentation  h 
I'licceptour  par 


r iTio?vonan t** "  ^^'  L'accepteur  tl'une  lettre  de  change  par  interven- 
tion s'engage,  en  I'acceptant,  a  la  payer  siir  presentation 
reguliere  conformenient  a  la  teneiir  de  son  acceptation, 
si  elle  n'est  pas  payee  par  le  tire,  pourvu  quelle  ait  6te 
dunient  presentee  au  paienient  et  protestee  i'aute  de 
paiement,  et  qu'il  soit  notiiie  de  ces  faits. 

2.  L'accepteur  par  intervention  est  lie  envcrs  le  deten- 
teur  et  toutes  les  parties  a  la  lettre  de  change  posterieui'es 
k  celle  pour  I'honneur  de  laquelle  il  I'a  acceptee. 

OO.  Quand  une  lettre  de  change  qui  a  subi  un  refus  a 
iiiterveiu'ion.'"  ete  acceptee  par  intervention  apres  protet,  ou  quand  elle 
indi(jue  un  tire  au  besoin,  elle  doit  etre  protestee  faute 
de  paienient  avant  d'etre  presentee  pour  paienient  a 
l'accepteur  par  intervention  ou  au  tire  au  besoin. 

Quand  eiio  doit  2.  Quand  I'accepteur  par  intervention  a  pour  adresse 
tre  aite,  j^  memo  eiidroit  que  celui  ou  la  lettre  de  change  est  pro- 
testee i'aute  de  paiement,  la  lettre  doit  lui  etre  present(''e 
au  plus  tard  le  lendeniain  de  son  echeance  ;  et  s'il  a  pour 
adresse  un  autre  endroit  que  celui  ou  le  protet  a  eu  lieu, 
elle  doit  etre  expediee  au  plus  tard  le  lendemain  de  son 
echeance  pour  lui  etre  presentee. 

Excuses  de  3.  Est  cxcuse  tout  retard  ou  defaut  de  presentation  du 

retard  ou  de  a  •  ,  •  ,  ,        i 

romissiondeia  aux  memes  circonstances  qui  sont  une  excuse  au  retard  ou 
prdsentution.    ^^  defaut  de  presentation  au  paiement. 

4.  Si  l'accepteur  par  intervention  refuse  de  payer  une 
lettre  de  change  qu'il  a  acceptee,  elle  doit  etre  protestee 
i'aute  de  paienient  par  lui. 

C7.  Lors(ju'une  lettre  de  change  a  ete  protestee  faute 
de  paiement,  toute  personne  pent  intervenir  et  la  payer 
par  intervention  en  faveur  de  toute  partie  tenue  au  paie- 
ment, ou  de  celle  pour  le   compte   de  qui  elle  a  ete  tiree 

2.  Si  deux  personnes  ou  plus  offrent  de  payer  une 
lettre  de  change  pour  I'honneur  de  differentes  parties,  la 
personne  dont  le  paiement  doit  liberer  le  plus  de  parties 
a  la  lettre  aura  la  preference. 

3.  Le  paiement  par  intervention,  pour  operer  comme 
tel  et  non  comme  simple  paienient  volontaire,  doit  etre 
atteste  par  un  acte  notarie  d'intervention,  qui  peut  etre 
annexe  au  protet  ou  en  former  une  allonge. 

4.  L'acte  notarie  d'intervention  doit  etre  fonde  sur  une 
declaration  du  payeur  intervenant,  ou  de  son  mandataire 


Protet  faute  de 
paiement. 


Paiement  par 
intervention. 


Si  plusieurs 
cifrent  de 
;)ayer. 


Attestation. 


D<''claration  de 
I'iutervenant, 
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a  cot  effot,  constatant  son  intention  de  payor  la  lettre  par 
intervene  on,  et  le  noin  de  ct^lui  pour  (jui  il  la  paio. 

5.  Quand  une  lettre  de  cluinn;e  a  ete  payee  par  inter-  KnK,«omenti 
vention,  toutes  Ics  parties  subsoiiuentus  a  cello  pour®"^'""''®"*'^ 
Ihonneur  de  qui  elle  est  })ayee  sont  liberees,  niiis  1  inter- 
venant  est  subro^re  an  detentmir  et  lui  succede  dans  tons 
ses  droits  ct  obligatiijns  vis-a-vis  do  la  partio  p  )ur  I'lion- 
neur  de  qui  il  a  paye  et  <le  toutes  celles  (jui  sont  engagees 
Olivers  celle-ci. 

0.  L'intervenant,  en  payant  au  dotonteur  le  tnontant  UomUedeU 
de  la  lettre  de  change  et  les  t'rais  de  notairo  resultant  du  payeun" 
defaut   de    piienieiit,  a  droit   de  recevoir  la  lottre  elle- 
meino  et  le  protet.     Si  le  debenteur  no  les  lui   reniet  pas 
sur  demande,  il  est  passible  de  doinuiages-interets  envers 
le  payeur  par  intervention. 

7.  Le  detenteur  d'uiie  lottre  de  change  qui  rofuse  d'on  Effof  du refui 
recevoir  le  paioment  par  intervention,  perd  son  droit  ile  imiemeut, 
recours  contre   toute  partio  qui  aurait  ete  liberoe  par  co 
paioment. 

Des  efets  penliis. 

GH.  Lorsqu'uno  lettre  de  cliange  a  ete  perdue  avant  Droit  du  por- 
qu'elle  ne  soit  en  souti'rance,  la  personne  qui  en  etait  de-d?,ubi'ndoia 
t^nteur  pout  deuiander  au  tireur  de  lui  en  donner  une '''"'■*' p®'"**'^^ 
autro  de  memo  teneur,  en  d onnant  au  tireur,    s'il  I'oxige, 
caution  qu'il  le  garautira  contre   toutis   personues  quol- 
conij  les  dans  le  cas  oli  la  lettre  pretendue  perdue  serait 
retroiivee. 

2.  Si  le  tireur,  sur  demande  faite  comme  sus  lit,  refuse  S'ii  est  refuse. 
<le  d  )nner  un  duplicata  de  la  lettre,  il  peut  y  otro  cen- 
tral nt. 

61>.  Dans  toute  action  ou  autre  procedure  relative  a  Action  sur  um 
uno  lettre  de  change,   les  tribunaux  ou  le  juge  pouvent  ''"'^p®'  '*'• 
ordonner  que   la  porte  de  la  lottre  ne  soit  pas  invoquoe 
comme    moyon    do    defense,   pourvu    qu'on    donne    une 
gaiMutie  jugoe  suffisanto  par   les  tribunaux  ou  le  Juge 
contre  toutes  reclamations  relatives  a  rett'ot  ou  question. 

De  la  pliLralite  d'exeinplalres. 

70.  Quand  une  lettre  de  change  est  tiree  en  plusieurs  Lettres  en 
exemplaires,  cliaquo  excmplaire  etant  num  'rote  ot  conte-  exempiairei . 

21 
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EndosfK'es  ii 

diffdreiitei 

pi-rBunr.es. 


diifdroiitH 
ddtentcur?. 


Acceptation. 


Si  plus  d'un 
exeinpliiire 
est  accept (''. 


Pnicment 
8ans  remctlro 
rexeini.lairc. 


Lib<5ration. 


nant  rof^ronco  aux  autrcs,  rensciuMu  do  cos  oxomplaircs 
no  constituo  fiu'uno  soulc  Icttrc 

2.  Le  dotoiitonrdoH  oxoiiiplairos(|ui  on  ondosso  doux  ou 
phis  a  dos  porsonnos  ditri'i-ciiti's  ost  ciitfa^o  pour  cliacnn  do 
cos  oxoniplairos,  ot  tout  tiidossour  snlisotiuont  ost  oin,'!i<^f«j 
pour  roxoinplairo  (pi'll  a  ondosso  coninio  si  chacun  for- 
iiiait  uno  lottro  distincto. 

.S.  L()rs([uo  doux  oxoniplairos  on  pins  d'nno  sorio  sont 
nof^'ocios  a  ditioronts  dt'tcntonrs  r«''gnliors,  coin!  (|ni  lo 
proniior  a  titi'o  ost  oonsidoi-o,  a  Toward  dos  antros  doton- 
tonrs,  coninic  le  vorital>lo  propiiotaire  do  la  lottre  ;  iiiais 
rien  dans  lo  prosont  parajfrapho  n'afibctora  los  droits  d'une 
pors(^nno  (pii  aura  aocojito  on  payo  on  conrs  rognlior  lo 
proniior  oxoniplairo  a  csllo  prosonto. 

4.  L'accoptation  pout  otro  oorito  snr  I'un  (luelcoiKiue 
dos  exomplairos,  mais  no  doit  I'otro  que  sur  un  soul. 

5.  Si  lo  tiro  accopto  plusiours  oxoniplairos,  ot  si  cos 
oxoniplairos  ai»>'^i  acco})tos  pir^sont  ontro  los  mains  de 
})lusiours  dotontou/s  rognliors,  "st  lie  par  chacun  coinnio 
s'ils  etaiont  autant  do  lottrosdo  change  distinctos. 

G.  Qnand  raccoptonr  d'nno  lottre  de  change  tiroe  en 
plusioui's  oxoniplairos  la  paio  siins  oxigor  la  dolivrance 
do  roxoinplairo  portant  son  accoptation,  ot  ([u'a  rochoance 
cot  exeniplairo  se  tronvo  inipaye  ontro  les  mains  d'un 
dotontour  rogulior,  il  ost  tonu  envors  colui-ci. 

7.  Sans  dorogor  anx  regies  precodontos,  lors([u'nn 
exeniplairo  d'nno  lottre  do  change  est  libore  par  paioinont 
ou  autreniont,  la  lottre  est  lihoree  pour  la  totalite. 


Covji'it  des  lo'iK. 


Riiglcs  en  cas 
de  conflit  des 
lois. 


Validity;, 
comment 
d6teruiin(!o. 


Proviio. 


Tl.  Lorsqu'uno  lottre  de  change  tiroe  d'un  pays  ost 
negociee,  accoptoe  ou  payal)le  dans  un  autre,  les  dioits, 
devoirs  ot  obligations  des  parties  sont  determines  counue 
il  suit : — 

(«.)  La  validite  d'nno  lettre  do  change,  quant  aux  con- 
ditions de  t'ornie,  ost  dottu'niineo  par  la  loi  du  lieu  d'oinis- 
sion,  et  la  validite,  quant  aux  conditions  de  forme,  des 
contrats  (pii  survionnent  ulterieuronient,  tols  que  I'accep- 
tation,  ou  rendossonient,  ou  racceptation  apres  protet, 
est  deterininee  par  la  loi  du  lieu  ou  ces  contrats  ont  ete 
faits : 

Toutefois, — 


not) 
tati' 
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liiircs 

:U\  oil 
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s. 

tivoe  en 
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lins  »Vuu 
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e. 


[pays  y^t 
Ls  droits, 
]s  counue 

laiiN  cun- 

lu  dV'-nus- 

Inut".  des 

I'accep- 

fcs  pi'otet, 

,s  ont  ete 


(1.)  Uiio  li'ttn^  <1(^  c'luui^(!  ('iniso  hor.s  du  (knada  rosto 
valal>l«5  Itieii  ([u'elli!  no  ,s(»it  pas  tiiuhivi;  cont'ormi'iiu'iit  a 
la  loi  du  lit'U  de  remission  ; 

(2.)  Uiie  lettro  de  change  einise  hors  du  Canada,  dans 
les  formes  exitjfees  par  la  loi  du  Canada,  piMit,  dans  le  but 
d'ou  exi^er  le  paienunit,  etn;  traitee  comine  etaufc  valable 
etitre  toutes  personnes  (pii  la  neirocient,  la  deticnnent  on 
y  deviennent  parties  eii  C>anada  ; 

(h.)  Saut'  les  dispositions  du  present  Aete,  I'interpreta-  inforpr/'tation 
tion  de  la  lettre,  de  Tendossonient,  de  I'acceptation  ou  ,]e''® '"•'*"''<'•  ®'°' 
raeceptation  apres  protet,  est  regie  par  la  loi  du  lieu  ou 
est  fait  cliacun  de  ces  contrats  : 

Mais  lorscju'une  lettre  de  change    interieure  est  t'lidos-  Proviso. 
see  a  I'etrang'T,  cet  endossenient  doit,  quant  au  paycu.*, 
etre  interprete  suivant  la  loi  du  Canada ; 

(<:)  Les  devoirs  du  detenteur,    (plant  a  la  prtvsentation  l><'voirsfia 
k  I'acceptation  ou  au  paienient,  et  (plant  a  la  necessit('»  ou  ''•^"'""'■* 
111  suHisance  d'un  prott'^t  ou   d'une   notitication'  du  refus 
(raeceptation  ou  de  paieinent,   ou  autre    forinalitt»,  sont 
(li'tti-niiiKis  par  la  loi  du  lieu  ou  la  chose  est  faite  ou  la 
lettre  refust^e  ; 

((/.)  Lors(]u'une  lettre  de  change  est  tiiVn;  hors  du  Co'irs  mond- 
Canada,  inais  (pi'elle  y  est  payable  et  (pie  la  somine  a 
payer  n'est  pas  exprinu'e  en  cours  inonetaire  du  Canada, 
cette  somme  doit,  en  I'alKsence  de  toutc  stipulation  ox- 
prossc,  etn^  calcul('}e  d'ai)res  le  taiix  du  change  pour  les 
traites  a  vue  a  I'endroit  du  paienient  au  jour  de  lechc^'ance 
(le  la  lettre  de  change  ; 

(('.)  Lorscpi'une  lettre  de  change  est    iive  dans  unpaysDntcde 
et  payable  dans  un  autre,  la  date  de  son  ech(^»ance   est   *■""  '^'"'"*'®' 
(leterniinee  d'apres  la  loi  du  lieu  ou  elle  est  payable  ; 

(f.)  Si  line  lettre  de  change  ou  un  billet  present'' a  Preuve  du 
I'acceptation,  ou  payable  hors  du  Canada,  est  protest(3 
pour  d(?faut  d'acceptation  ou  de  paieinent.  une  copie 
iiotari(»e  du  prot(^t  et  de  la  notification  du  refus  d'accep- 
tation ou  de  paieinent,  et  un  certiticat  iiotarie  de  la 
signification  de  cette  notification,  feront  preuve  prhud 
tac'ie  devant  toutes  les  cours  du  protet,  de  la  notification 
et  de  la  signification. 
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D^'finition  du 
cheque. 

Application 
de  certaines 
dispositions. 


Presentation 
au  paiement. 


Appendix. 

TROISltME  PARTIE. 

Cheques  tires  sur  uve  banque. 

•72.  Un  cheque  est  une  Icttre  de  change  tiree  sur  une 
banque  et  payable  sur  deniande. 

2.  Sauf  en  ce  qu'il  est  autrement  present  dans  cotte 
partie,  Jes  dispositions  du  present  Acte  concernant  la 
lettre  de  change  sur  deniande  s'appliquent  au  cheque. 

73.  Sauf  les  dispositions  du  present  Acte, — 

(a.)  Quand  un  cheque  n'est  pas  presente  au  paiement 
dans  un  delai  raisonnable  de  son  emission,  et  quo  le  tireur 
ou  la  personne  pour  le  compte  de  qui  il  est  tire  avait 
droit,  au  moment  de  la  presentation,  au  paiement  du 
cheque  par  la  banque,  et  soufFre  par  suite  de  ce  retard 
un  prejudice  reel,  il  est  libere  jus(]u'a  concuiTence  do  ce 
prejudice,  c'est-a-dire  jusqu  a  concurrence  de  ce  dont  il 
est  creancier  de  la  banque  en  exces  de  ce  dont  il  I'aurait 
^te  si  le  cheque  avait  ete  paye  ; 

(b.)  En  determinant  ce  qu'on  doit  entendre  par  delai 
raisonnable  on  doit  tenir  compte  de  la  nature  de  Tetiet, 
des  usages  du  connnerce  et  des  banques,  et  des  circons- 
tances  particulieres  ; 

(c.)  Le  detenteur  d'un  tel  cheque,  a  I'egard  dnqiiel  le 
tireur  ou  I'ayant  droit  est  libere,  sera,  en  son  lieu  et  place, 
creancier  de  la  banque  jusqu'a  concurrence  de  la  soinme 
pour  laquelle  il  a  ete  libere,  et  pourra  la  recouvrer  de 
celle-ci. 


Revocation  de       74.  Le  devoir  et  le  pouvoir  d'une  banque  de  payer  un 
de paj"n^'°°    chcque  tire  sur  elle  par  son  client  prennent  tin  par — 

(a.)  Contre-ordre  de  paiement ; 

(6.)  Notification  de  la  mort  du  client. 


Definition  du 
cheque  barre. 


Des  cheques  harres. 

T5.  Lorsqu'il  a  ete  ajoute  a  un  cheque,  en  travers  de 
son  recto, — 

(a.)  Le  mot  "  bau()ue,"  entre  deux  lignes  transversales 
et  paralleles,  avec  ou  sans  les  mots  "  non  net 'ociable  ;"  ou : 

(b.)  Simplement  deux  lignes  transversales  et  paral- 
IMes,  avec  ou  sans  les  mots  "  non  negociable  ; " 


ee  sur  une 

dans  ct'tte 
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Cette  atUlition  constitue  im  barrement,  et  le  cheque 
est  Jit  barre  en  blane  ou  generalenient. 

2.  Quand  le  nv>ni  d'unc  banque  a  ete  ajoute  en  travers 
duu  cheque,  avec  ou  sans  les  mots  "  non  n^gociable," 
cela  constitue  un  barrement,  et  le  cheque  est  alors  barr6 
specialement  et  a  cette  bani{ue. 

TO.  Un  checjue  pent  etre  barre  en  blane  ou    speciale- 

iiR'ut  par  le  tireur. 

i.  Quand  un  cheque  n'est  pas  barre,  le  detenteur  peut 
le  barrer  en  blane  ou  specialement. 

.'J.  Quand  un  cheque  est  barre  en  blane,  le  detenteur 
pi'ut  ensuite  le  barrer  .specialement. 

4.  Lorsqu'un  checpie  est  barre  en  blane  ou  speciale- 
ment, le  detenteur  peut  y  ajouter  les  mots  "  non  nego- 
ciable." 

5.  Quand  un  cheque  est  barre  specialement,  la  banque 
an  nom  de  la([uelle  il  a  ete  barre  peut  le  barrer  de  nou- 
veau  specialeiiienci  au  nom  d'uue  autre  bancpie  pour  en- 
caiNsement. 

().  La  banque  a  qui  un  cheque  non  barre  ou  barre  en 
lilanc  a  ete  adresse  pour  I'encaissement  peui  le  barrer 
specialement  a  son  nom. 

7.  Un  che(jue  barre  peut  etre  rouvert  ou  debarre  par 
le  tireur  en  ecrivant  entre  les  Hgnes  transversales  et  y 
ap[)osant  ses  initiales,  les  mots  :  "  payez  comptant." 

T7.  Le  barrement,  tel  (|u'il  est  autoi'ise  par  le  present 
Aete,  constitue  une  partie  essentielle  du  cheiiue  ;  il  n'est 
pi'rniis  a  c(ui  que  ce  soit  de  retiacer,  ni,  saut'  tel  (|ue  I'au- 
torise  le  present  Acte,  de  le  changer  ou  d'y  ajouter  (pioi 
que  ce  soit. 

TS.  Si  un  cheque  est  barre  specialement  des  noms  de 
plusicurs  banques,  la  banque  sur  la(|Uelle  il  est  tire  en 
rrt'iisera  le  paiement,  saut'  s'il  est  barre  du  nom  d'une 
autre  ban(jue,  agissant  comme  son  agent,  designee  pour 
eu  operer  le  recouvrement. 

2.  Si  une  banque  paie  un  cheque  tire  sur  elle  bien 
i;;:'il  soit  ainsi  barre,  ou  paie  ii  un  autre  ({u'a  une  banque 
uii  ciie([ue  barre  en  blane,  ou  paie  un  chiMjue  barre  spe- 
cialement a  un  autre  qu  a  la  banque  au  nom  de  laquelle 
il  est  barre,  ou  a  la  banque  son  agent  pour   le   recouvre- 
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nient,  elle  est  responsable  cnvers  le  veritable  proprietaire 
du  cheque  de  tout  prejudice  cause  par  le  paiement  ainsi 
etfectue. 

Quaiid  cc-ise  la  ■  Toutefois,  si,  lors  de  la  presentation  au   paiement,    le 

<.'heque  ne  parait  pas  etre  harre,  ou  avoir  porte  des  Ijtu-res 

<|ui  auraient  ete  oltliterees,  ou  auxquelles  on  aurait   fait 

;ijubir  quelijue  addition  ou  alteration  autrement    que    ne 

I'autorise  le  present  Acte,  et  que  la  bancjue    le    paie    de 

Ijonne  t'oi  et  sans  negligenee  de  sa  part,  elle  ne  sera   pas 

responsable,  et  la  validite  du  paiement   ne    pourra   etre 

contestee  sur  le  motif  que  le  che((ue  aurait  ete  barre,   ou 

que,  etant  barre,  le  barrement  aurait    ete    oblitere,   am- 

plitie  ou  altere  autrement  <|ue  ne  I'autorise    le    present 

Acte,  et  (i[ue  le  paiement  aurait  ete  fait  a  un  autre   (ju'a 

une  ban(|ue,  ou  a  une  bancpie  autre  que  celle  au  nom    de 

laquelle  le  cheque  aurait  ete  barre,  ou  a  une  banque    lui 

servant  d'agent  pour  le  recouvrement,  selon  le  cas. 


Protection  de 
la  biHiqne  et 
du  tircur  si  le 
cheque  est 
barre. 


TO.  La  banque  qui,  de  bonne  foi  et  sans  nt^gligcnce 
de  sa  part,  a  pave  un  cheque  barre  tire  sur  elle,  s'il  est 
barre  en  blanc,  a  une  bancjue,  ou,  s'il  est  barre  speciale- 
ment,  a  la  banque  designee  dans  les  barres,  ou  a  la  ban- 
que agissant  connue  son  agent  pour  le  recouvrement, — 
c(!tte  banque  et,  si  le  cluMpie  est  passe  entre  les  mains  du 
preneur,  le  tireur,  ont  respectivement  les  meme  droits  et 
se  trouvent  dans  la  meme  position  que  si  le  cheque  cut 
ete  paye  au  veritable  proprietaire. 

Effetdubar-         HO.  Celui  qui  preud  un  cheque  barre  portant  les  mots 

remeiit  sur  le     ,,  ,         .    ■,',     ,,      ,        ,  ,  c '  i.*i.  •! 

porteur.  non  negociable,    n  a  et  ne  pent  conterer  un  titre   meiJ- 

leur  sur  ce  cheque  que  n'en  avait  la  personne  de   qui   il 
le  tient. 


1 


Protection  de 
la  banque  qui 
enc'dsse  un 
cheque . 


81.  La  banque  qui  de  bonne  foi  et  sans  negligence  de 
sa  part,  reeoit  pour  un  client  le  paiement  d'un  chequt> 
barre  en  blanc  ou  specialement  en  son  nom,  alors  ([ue  ce 
client  n'a  sur  ce  chcMjue  aucun  droit  ou  (pi'un  droit  de- 
fectueux,  n'encourt,  pour  le  seul  motif  (lu'elle  a  accepte 
le  paiement,  aucune  responsabilite  envers  le  veritable 
2)roprietaire  du  cheque. 
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QUATllli:ME  PARTIE. 

DES  BILLETS  PROMISSOIUES. 
SIS.  Un  billet  in-omissoiro  est  une  promesse    pure    et  p.vpnition  du 

I  p    .,  '      -L  ^  ,  •    billet  promis- 

snnple,  laite  par  ecnt  par  une  personue  a  une  autre,    si-  soire. 
gnee  du  souscripteur,  ])av    laquelle    celui-ci    s'engage    a 
payer,  sur  demande  ou  dans  uu  delai  determine  ou    sus- 
ceptible de  I'etrt',  une  souime  certaine  de  deniers,    a    une 
personPe  designee  ou  a  son  ordre,  ou  au  porteur. 

2.  T'n  ecrit  sous  forme  de  billet  pavabl(3  a  I'ordre    du  Endossement 

.,  ,  i-iij.li  1  'J.  *'"■'■  1^  '^""S" 

souscripteur  n  est  pas  un  billet  dans  le  sens    du    present  criptour. 

article,  a  moins  et  jus(|ua  ce  qu'il  ait  ete  endosse  par   le 

souscripteur. 

8.  T^ii  billet  n'est  pas  invalide    pour   la    seule    raison  pa^intie  coi- 
qu'il  C(»ntient  aussi  le    gage   d'une   garautie    collaterale 
avec  autorisation  de  la  veiidre  ou  aliener. 

4.  Un    billet  qui   est  on   (lui    parait  etre  souscrit  et  Billets  int^- 

II  /-I  1  L  1  "11    i.    •    i.  '    •  i       i.  i.       rieurs  et  6tran- 

payaule  en  Canada  est  un   billet  mterieur  ;  tout  auti'Cgers. 
billet  est  etranger. 

S3.  Un  billet  promissoire  est  incomplet  tant  qu'il  n'a  ^^^^'^^^^9°^^ 
pas  ej^e  remis  au  beneticiaire  ou  au  porteur. 

84.  Un  billet  promissoire  pent  etre  souscrit  par  deux  Billets  soli- 
1^,,,  '■  ,,  •    ■    i       diures. 

personnes  ou  plus,  et  elles  peuvent  s  engager  conjointe- 

luent,  ou  conjointement  et  solidaii-ement,  selon  sa  teneur. 

2.  Un   billet  coneu  en   ces  termes :    "  Je  promets  de  Formuie  du 

))      ,  L       i.     1  •  J.  11  billet  solidaire. 

payer,  et  portant  la  signature  de  deux;  personnes  ou 
^  v^,  rend  les  souscripteurs  solidaires. 

S5.  Un  billet,  payable  sur  demande,  nui  a  ete  endosse  B'l'et  payable 

T    .,    A,  >         i.  '  •  11  1 '1    •        •  11     surdemau    ■. 

doit  etre  presciiite  au  paiement  dans  un  delai  raisonnaiile 
du  jour  de  I'endossement ;  s'il  n'est  pas  aiiisi  presente, 
I'endosseur  est  libere  ;  si,  cependant,  il  a  et<\  du  consente- 
ment  de  I'endosseur,  remis  comme  garantie  collaterale  ou 
pour  continuer  une  garantie,  il  n'est  pas  necessaire  de  le 
;pi>H.cnter  au  paiement  tant  (pi'il  est  ainsi  garde  comme 
^garantie. 

2.  Pour  determiner  ce  qu'on  doit  entendre  par  di'laip^iiii  raison- 
raisoniiable,.il  t'aut  tenir  ccmipte  de  la  nature  de  I'effet, ' 
des  usages  du  commerce  et  des  circonstances  particulieres. 

J}.  Un  billet  payable  sur  demande  cpii  est  negocie  n'est  Vice  nond^- 
pas  considere  comme  en  souHf'rance,  en  vue  d'atlecter  le  °  ""^  " 
droit  du  detenteur  d'un  vice  de  titre  dont  il  n'a  pas  reyu 
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avis,  par  la  seule  raison  qu'un  delai  raisonnable  paraifc 
s'otie  ecoule  cle])uis  son  emission  sans  presentation  au 
paieiiient. 

Hii.  Tout  billet  portant  dans  sa  teneur  mention  qu'il 
est  payable  a  un  endroit  designe,  doit  eti'e  presente  au 
paiemeiit  a  I'eiidroit  desiii,ne  ;  mais  le  souscripteur  n'est 
pas  libere  par  luuiission  de  presenter  le  billet  au  paie- 
ment  le  jour  tie  son  eclieance  ;  neaiimoins,  s'il  a  ete  intente 
contre  lui  uue  poursuite  ou  action  a  raison  de  ce  billet 
avaiit  la  presentation,  la  cour  statuera  sur  les  frais  a  sa 
discretion.  Si  aucun  Men  de  paiement  n'est  specifie  dans 
le  coi-ps  du  billet,  la  presentation  au  paiement  n'est  pas 
necessaire  pour  lier  le  souscripteur. 
Responsabiiit(''.  2.  La  presentation  au  paiement  est  necessaire  pour  licr 
I'endosseur  d'un  billet. 

o.  Le  billet  dont  la  teneur  mentionne  un  lieu  particu- 
lier  pour  le  paiement  doit  etre  presente  en  ce  lieu  pour 
lier  son  endosseur  ;  mais  ([uand  le  lieu  du  paiement  n'est 
indi(|Ue  ([ue  pour  memoire,  la  presentation  en  ce  lieu  est 
sutiisante  pour  eni^ager  I'endosseur  ;  neanmoins,  la  })re- 
sentation  au  souscripteur  en  tout  autre  lieu,  si  sous  les 
autres  rapports  elle  est  sutiisante,  le  sera  egalement. 

ST.  Le  souscripteur  d'un  billet,  en  le  souscrivant, — 

(Oj.)  S'engage  a  le  payer  suivant  sa  teneur ; 

(h.)  iS'est  pas  admis  a  contester  a  un  detenteur  regulier 

I'existence  du  preneur  et  sa  capacite  a  I'endosser  dans  le 

temps. 

HH.  Sans  deroger  aux  dispositions  de  cette  partic  et 
saut'  ce  qui  est  prevu  par  le  present  article,  toutes  les 
dispositions  du  present  Acte  relatives  aux  lettres  de 
change  s'appliquent  aux  billets,  avec  les  inoditications 
necessaires. 

2.  Pour  I'application  de  ces  dispositions,  le  souscrip- 
teur d'un  bilk't  est  considere  connne  etant  dans  la  meme 
situation  (]Ue  I'accepteur  d'une  lettre  de  change,  et  lo 
premier  endosseur  dun  billet  est  assimile  au  tireur d'une 
lettre  de  change  acceptee  payable  a  I'ordre  de  ce  tireur. 

3  Les  dispositions  suivantes,  relatives  aux  lettres  de 
change,  ne  s'applitjuent  pas  aux  billets,  .savoir  : 

(«.)  La  presentation  a   I'acceptation  ; 

{b.)  L'acceptation  ; 


Engagement  du 
Bouscripteur. 


Application  de 
la  dcuxit'mo 
partie  aux 
billets. 


Termcs  corres- 
pondants. 


Quellea  dispo- 
sitions ne  si'iip- 
pliqueut  paij. 
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toutes  les 
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!  sousorip- 
s  la  nienie 
ngt',  et  le 
reur  d'une 
ce  tireur. 
lettres  de 


(c.)  L'acceptation  par  intervention  ; 

(d.)  La  pluralite  d'exemplaires. 

4.  II  n'y  a  pas  necessite  do  protester  un  Lillet  etranger  Quant  nux 
non-paye,  si  ce  n'est  pour  la  conservation  de  la  respon-  gers '^  ^^^^^' 
sabilite  des  endosseurs. 


CINQUli:ME  PARTIE. 

Z)i,s7>o«  it  km  s  suiypU'inie  nta  ires. 

SO.  Une  chose  est  reputee  faite  de  bonne  foi,  dans  le  Ce  qu'est  la 
sens  du  present  Acte,  quand  celui  qui  la  fait  agit  hon- 
netenient,  qu'elle  soit  t'aitc  avec  negligence  ou  non. 

00.  Quand,  en  vertu  du  present  Acte,  un  ettet  ou  un  Signature. 
ecrit  doit  etre  sigjie  par  quel(j[u'un,  il  n'est  pas  necessaire 

qu'il  soit  signe  de  sa  propre  main,  niais  il  suffit  (pie  sa 
signature  soit  ecrite  par  un  autre  avec  ou  par  son  auto- 
risation. 

2.  Dans  le  cas  d'une  corporation,  quand,  en  vertu  du  Qmmt  aux 
present  Acte,  un  effet  ou  un  ecrit  doit  etre  signe,  il  suffit '^"'■""'''''°"''- 
(ju'il   soit  diuuent  revetu  du   sceau  de   la   corporation  ; 
niais  rien  dans  le  present  article  ne  doit  etre  interprets 
comme   exigeant  ([u'une  lettre  de   change  ou   uu    billet 
d'une  corporation  soit  sous  sceau. 

01.  Quand,  en  vertu  du  present  Acte,  le  delai  accorde  r-.iicui  des 
pour  t'aire  (lueUjue  cliose  est  de  nioins  de  trois  jours,  on 

ne  doit  pas  compter  pour  le  calcul  du  delai  les  jours  non 
ouvrables.  Pour  1 'application  du  present  Acte,  sont 
"jours  non  ouvrables"  les  jours  nientionnes  en  I'article 
qimtorze  du  present  Acte  ;  tout  autre  jour  est  ouvrable. 

02.  Pour  I'applieation  du  present    Acte,  (juaud    uneQuiindianoto 
lettre  de  change  ou  un  l)illet  doit  etre  proteste  dans  un  protlt*^"""^ 
delai  determine  ou  avant  quelcpie  acte  de  procedure,  il 

suffit  (jue  la  lettre  ou  le  billet  ait  ete  note  pour  le  protet 
avant  I'expiration  du  delai  ou  I'ouverture  de  la  procedure  ; 
et  le  protet  t'ormel  pent  etre  redige  a  toute  epo({ue  pos- 
terieure  et  etre  date  du  jour  de  la  note. 

03.  Quand  une  lettre  de  change  refusee  a  I'accepta-  Protet  en 
tion  ou  au  paiement  pent  ou  doit  etre  protestee,  et  (;[u'on  notafre?" 
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Appendix. 


I 


<Frai9. 

Uonoraires. 
Formules. 


Prcuve  do  la 
prdsontation, 
du  refus  et  de 
Pavis. 


Les  raandats 
^de  dividonde 
peuvent  etre 


Abrogation. 


Proviso. 


Acte  des 
banques  non 
afiFecte. 


Actes  do  la 
Crrando-Bre- 
iagno  non 
Applicablcs. 


ne  pent  obtenir  les  services  d'un  notaire  a  rondroit  ou 
ollc  a  .subi  un  refus,  ttmt  juge  de  paix  residaiit  en  cet 
eiidroit  peut  presenter  et  protester  eette  lettre  et  faire 
toutes  les  notiiications  necessaires  ;  et  il  est  revetu  de 
tous  les  pouvoirs  d'lin  notaire  a  eet  egard. 

2.  Les  frais  de  la  note  et  du  protet  d'une  lettre  de 
change,  ainsi  (jue  les  i'rais  de  ])ort  (ju'ils  entrainent,  sont 
a  la  charge*  du  detenteur  en  .><us  des  inten'ts. 

3.  Les  notaires  peuvent  se  faire  payer  k's  honoraires 
qui  leur  ont  ete  accordes  jus(ju'ici  dans  chaque  province. 

4.  Les  forinules  de  la  premiere  annexe  du  present 
Acte  peuvent  etre  suivies  en  notant  ou  protestant  une 
lettre  de  change  ou  un  billet  et  en  en  doiniantavis.  \Jne 
copie  de  la  lettre  tm  du  billet  et  des  endossements  peut 
etre  inseree  dans  les  forniules,  ou  la  lettre  de  change  ou 
le  billet  nienie  peut  y  etre  annexe,  et  Ton  peut  faire  en 
ce  cas  les  changeinents  necessaires  dans  les  foi'umles. 

5.  Le  protet  d'une  lettre  de  change  ou  d'un  billet,  et 
toute  copie  qui  en  sera  faite  par  le  notaire  ou  le  juge  de 
paix,  dans  une  action,  font  preuve  'prima  facie  de  la 
pirsentation  et  du  refus  d'acceptation  ou  de  paienient, 
ainsi  que  de  la  signification  de  I'avis  de  cette  presentation 
et  du  refus  tels  qu'enonces  dans  le  protet. 

04.  Les  dispositions  du  present  Acte  relatives  aux 
cheques  barres  s'applitjuent  a  un  mandat  pour  toucher 
un  dividende. 

05.  Les  dispositions  mentionnees  dans  la  deuxienie 
annexe  du  present  Acte  sont  par  le  present  abrogees  a 
couq)ter  du  jour  de  I'entree  en  vigueur  du  present  Acte, 
selon  qu'il  est  nientionne  dans  la  dite  annexe. 

Toutefois,  cette  abrogation  n'alfectera  rien  de  ce  qui  a 
ete  fait  ou  tolere,  ni  aucun  droit,  titre  ou  interet  acquis 
ou  devolus  avant  I'entree  en  vigueur  du  present  Acte, 
non  plus  (pi'aucune  procedure  judiciaire  ou  recours  au 
sujet  de  la  chose  faite,  ou  de  ce  droit,  titre  on  interet. 

2.  Rien  dans  le  present  Acte  ni  <lans  aucune  abroga- 
tion (pi'il  etiectue  ne  nioditiera  les  dispositions  de  VAde 
des  hdiiques. 

3.  L'Acte  du  parlenient  de  la  Grande- Bretagne  pass6 
en  la  (juinzienie  annee  du  regne  de  Sa  Majeste  le  roi 
George  III,  intitule  :  An  Act  to  restrain  the  negotiation 


Lii  version  anglaise  (lit  tout  le  contraire. 
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of  Promissory  Notes  and  Inland  Bills  of  Exchange 
under  a  limited  sum  within  that  part  of  Great  Britain 
called  EiKjland,  et  I'Acte  du  dit  parlenient  passe  en  la 
clix-scptieine  annee  du  regne  de  Sa  dite  Majeste,  intitule  : 
An  Act  for  farther  restralniiu/  the  neifotiation  <>/'  Pro- 
7)ii-isory  Notes  an  I  Inland  Bills  of  Excltanj/e  under  a 
lintited  sum  ivlthiv  tliat  iKtrt  of  Great  Britain  called 
Eiifjland,  ne  s'etendront  ni  ne  s'applii|ueront  a  aucune 
province  du  Canada,  et  les  dits  Actes  n'auront  pas,  nor. 
plus,  pour  effet  de  nuUitier  aueune  lettre  de  change, 
billet,  traite  ou  ordre  (jui  y  out  ete  ou  pourront  y  etre 
faits  ou  mis  en  circulation. 

Interprdta- 

06.  Si  un  Acte  ou  un  document  se  refere  a  quelque  d'autre8°act«8. 

disposition  abrogee  par  le  present  Acte,  il  sera  interprete 

€t  produira  etf'et  comnie  s'il  se  reterait  aux  dispositions 

correspondantes  ilu  present  Acte. 

Entr6«  en 
•^7.  Le  present  Acte  entrera  en  vigueur  le   premier  ^''^ueur. 

jour  de  septembre  prochain. 


PREMliaiE    ANNEXE. 

FoRMULE    A. 
NOTE    FAUTE    1)' ACCEPTATION. 

{Copie  de  la  lettre  de  change  et  des  endossements.) 

Le  j<^ur  de  IcS       ,  la  lettre  de  change 

€i-dessus  a  ete  par  nioi,  a  la  deniande  de  , 

presentee  pour  acceptaticMi  a  E.  F.,  personne  sur  hKjuelle 
'olle  a  ete  tiree,  personnellement  {ou  k  sa  residence,  a  son 
bureau  ou  lieu  ordinaire  de  ses  atl'aires),  dans  la  cli^ 
(ville  ou  village)  de  ,  et  j'ai  re(,'U  pour 

reponse  :  "  ." 

La  dite  lettre  est  en  conseijuence  notee  faute  d'accep- 
tatioa 

A.  B., 

Not  aire  Public. 


{Lieu  et  date) 


18 


.•I 

i 
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Notification  do  la  note  pivctMlonte  a  6t6  par  moi  dAnient 

faite  a -^  r^  i^'   •  lt.M        i     '         ^  porsonnollonicnt,  le 
(^  O.  J).,  J       [  ondosseur,  J  ^  ' 

jour  do  ,  (ou  a  sa  residence,  a  son  bureau  ou 

lieu  ordinaire  de  ses  affaires),  a  le 

jour  de  ,  (ou  en  deposant  la  dite  notification,  k 

lui  adressee  a  ,  dans  le  bureau  de  posto  de  Sa. 

Majeste  en  la  cite  [ville  ou  village]  de  ,  le 

jour  de  ,  et  en  i)ayant  les  I'rais  de  port  d'avance). 

A.  B., 

Notaire  Public. 
{Lien  et  date)  18     . 


FORMULE    B. 


PR(yri"l"  FAUTE  D  ACCEPTATION  DE  PAIEMENT  D  UNE  LETTRE 
DE  CHANGE  PaYAHI,E  Gl^NI^UlALEMENT. 

(C'ople  de  la  lettre  de  c/umge  et  des  cyidoffnements.) 

Ce  ymv  de  ,  en  I'annee  18  , 

je,  A.B.,  notaire  public  pour  la  province  de 

residant  a  ,  dans  la  province  de  ,  a  la  de- 

niande  de 

aiexhibe  la  lettre  de  change  originale,  dont  une  vraie  copie 

i    •   1  1    -i.     V  T71  T7<     I   1l'  tire,  1 

est  ci-dessus  reproduite,  a  lii.  P .,  -^   i,  ,  ■      person- 

'■  y  [  accopteur,  j       '■ 

nellenient,  (ou  a  sa  residence,  a  son  bureau  oiv  au  lieu 

ordinaii-e  de  ses  aftaires),  a  ,  et,  parlant  a 

lui-nieuie,  (on  a  sa  t'enuiie,  son  conunis,  oa  son  serviteur, 

i.     \  •'  •    1  1'     ( I'acceptationl    i     ,      t..      ,   ,,        i^ 

etc.,)  I  ai  deniande    -\,         .'  ,     -  de   la  ditte  lettre  cie 

.    ^  •'  (le  paieuient  j 

change,  a  laquelle  deniande  -    ,,    !-  a  repondu  :  " 

Cost  pourquoi,  moi,  le  dit  notaire,  a  la  deniande  susdito, 
j'ai  proteste et  proteste  pa*'  ces  presentes  contre  I'accepteur, 
le  tireur  et  les  endosseurs  (ou  le  tireur  et  le  cndosseurs) 
de  la  dite  lettre  de  change,  et  autres  parties  a  la  dite 
lettre  de  change,  ou  y  interessees,  pour  tout  taux  de 
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change,  de  reelmnge,  ct  tous  frais,  dominages  et  interets, 

pesents  et  futurs,  t'auto  ^    i         ^         ,    \de  la  dite  lottro 
^  [  de  paiement  J 

de  change. 

^e  tout  atteste  sous  inon  seing. 

(Proteste  en  double.) 

A.B., 

Notaire  Public. 


a  dc- 


Formule  C. 

PROTET  FAUTE  d'ACCEPTATION  OU  DE  PAIEMENT  D'UNE  LET- 
TRE  DE  CHANGE  PAYABLE  EN  UN  LIEU  Dl':TERMINfi. 

(Gopie  de  la  lettre  de  change  et  des  endufi.sements.) 

Ce  jour  de  ,  en  I'annee  18         , 

je,  A.  B.,  notaire  public  pour  la  province  de 
residant  a  ,  dans  le  province  de  ,  a 

la  demande  de  ,  ai  oxhif)e  la  lettre  de  change  ori- 

ginale  dont  une  vraie  copie  est  ci-dessus  reproduite,  a 

,  etant  I'endroit 


E.   F.,  I  jf  ^''^\  I  a 

'    (^  i  accepteur,   J 


specifie  oil  la  dite  lettre  est  payable,  et  la,  parlant  a  lui- 

meme  {ou  a  sa  feniine,  son  commis,  ou  son  serviteur,  etc.,^ 

.,  .  1  1 '    i  I'acceptation  1   i    i     t.    i  .,       i     i 

J  ai  demande    <  ,        -^     ^   ,     >  de  la  dite  lettre  de  change, 

a  laquelle  demande]     ,1      [a  repondu  :  "  ." 

Cost  pourquoi,  moi,  le  dit  notaire,  a  la  demande  susdite, 
j'ai  proteste  et  proteste  par  ces  presentes  contre  I'accep- 
teur,  le  tireur  et  les  endosseurs  (on  le  tireur  et  les  endos- 
seursj  de  la  dite  lettre  de  change,  et  toiites  autres  parties 
a  la  dite  lettre,  ou  y  etant  interessees,  pour  tous  taux  de 
change,  de  rechange,  et  tous  les  frais,  dommages  et  inte- 
rets, presents  et  futurs,  faute  I  ^  •  i. 
'  ^                                             [  de  paiement 

lettre. 

Le  tout  atteste  sous  mon  seing. 

(Proteste  en  double.) 

A.  B., 

Notaire  Public. 


de  la  dite 
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Appendix, 
fokmule  d. 

PROtAt   FAUTE   DE   PAIEMEXT   D'UNE   LETERE   DE   CHAXGE 
NOTKE,  MAIS  NON  PIt()rKSTl':E  FAUTE  D'ACCEPTATIO.V. 

Si  lejn'oUH  cd  f<i'it  par  le  iiotiiire  qui  a  note  In  lettre  da 
chiinfjc,  It  devrd  siuvre  imriiediafement  I'dde  de  note  ct 
le  vi(i)iwire  de  suinlfwdt'ionde  eet  acte,  en  corameD^umt 
par  leu  mots:  "  Et  subHoiiuoment,  le,  etc.,"  continiuint 
comme  dans  la  derniere  formule  qui  pn'cede,  inais  en 
ivfrodxisant  <([)i'es  les  mots  "  ai  0x1111)1',"/^'.^  mots  "do 
nouvoau,"  et,  entre  parent/d'ses,  entve  I'smots  "roproduite" 
et  "a"  les  mots:  "  la(iuelle  dite  lettre  de  change  a  ete  [tar 
nioi  diuneiit  notee  t'aute  d'acccptatioii  le  jour  de 

Mais  si  le  prot''t  nest  pas  fait  par  le  mhne  notaire,  le 
proti^'t  devra  salvre  laeople  de  la  lettre  orli/lmde  et  des 
evdossements  et  de  la  note  marque's  sar  la  lettre, — et 
alors,  dans  le  j>rot('t,  on  introdaird  entre  parentheses, 
entre  les  mots,  "  reprodaite  "  et  "  a,"  ^^.s  mots  :  "  laijuelle 
dite  lettre  de  change  a  et»'%  le  yynv  de 

par,  )  notaire  public  p(air  la  province  de  , 

notee  t'aute  d'acceptation,  ainsi  (ju'il  ressort  de  sa  note 
inscrite  sur  la  dite  lettre  de  chanire." 


Form CLE  E. 

PROTKT  FAUTE  DE  PAIEMENT  D'UN  BILLET  PAYABLE 

gi^:ni^:ualement. 

(Cojne  die  billet  et  des  endosseinents.) 

Ce  j'Ji^i''  ^^<^  .  ^^i^  I'annee  18     ,  je,  A.B., 

notaire  public  pour  la  province  de  ,  residant 

a  ,  dans  la  province  de  ,  a  la  deinaude 

de  ,  ai  exhibe  I'original  du  billet  promissoire,  dcjnt 

une  vraie  copie  est  ci-dessus  reproduite,  a  le  sous- 

cripteur,  personnel  lenient,  {ou  a  sa  residence,  son  bureau 
oil  au  lieu  ordinaire  de  ses  affaires,)  k  ,  et  parlint 

a  lui-nienie(o(t  a  sa  femiue,  son  cominis  ou  son  serviteur, 
etc.),  en  ai  demande  le  paiement ;  a   laquelle  demande 

,.    ha  repondu  : 


{ 


Mril 
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Cost  poimjuoi,  inoi,  Ic  (lit  notairo,  >\  la  (lomatido  siis- 
dito,  j'ai  prottssto  et  pi'oti'sto  par  C(!m  jiivscritt's  contrc  lo 
aouscriptt'ur  ct  Ics  (mkIossimu's  du  <lit  hilUst,  ct  toutcs 
autivs  parties  au  (lit  liillct,  on  y  int(''r(».s.s(''('.s,  pour  tons 
frais,  (l()iiunaLC*'s  »'t  iutiuvts,  prt'ssunts  ot  fiiturs,  t'autc  dd 
paicincut  do  c((  liillct. 

Lc  tout  attestc!  sous  mon  s(iin<;. 


(Prot(vst(''  im  d(m\)U\.) 


A.  B., 

Not  aire  Piihllr. 


FOUMULE   F. 
I'ROTET    FAUTE    DE    PAIEMEXT    d'UN     JULLET     PAVAHLE    EX 

UN  LIEU  d1':teumini^;. 
(Copie  du  h'lllcJ  et  des  eiid()ssement,s.) 
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Ce  jour  do  ,  en  I'annt'c  LS     , 

je,  A.  B.,  notairo  public  pour  la  provinc(>  de 
residaiit  a  ,  dans  la  provinct^  de  ,  a  la 

demando  de  ,  ai  oxliihi-  I'oriniual  du  billet  proniissoire 

dont  une  vraii;  copie  est  ci-dessus  reproduite,  a 
le  souscripteur,  a  ,  hvu  spc'citic'  on  lo  dit  billet  est 

payable,  et  la,  parlant  a  ,  J'ai  deniande  le  paienieiit  du 

dit  billet ;  a  la(]uelle  deniande  il  a  repondu  :  "  ." 

C'est  pounjuoi,  nioi,  le  dit  notaire  public,  a  la  deniande 
susditc,  j'ai  protestt''  et  proteste  par  ces  pr(''sentes  contre 
le  souscripteur  et  les  endusseurs  du  dit  billet,  et  toutes 
autres  parties  au  dit  billet,  on  y  int(3ressees,  pour  tons 
frais,  dominances  et  int(h'ets,  pn'^sents  et  futurs,  t'aute  de 
paienient  du  dit  billet. 

Le  tout  atteste  sous  mon  seins' 


(r 
o 


(Protests)  en  double.) 

A.  B., 

Notaire  Piddle 
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Appendix, 
formijf.e  g. 

NOTIFICATION  NOTAKII^^IE  D'UNE  NOTE,  OIT  D'UN  PUOTftT 
FAUTE  D'ACCEPTATION,  OU  D'UN  PUOTfcT  FAUTE  DK 
PAIEMENT  D'UNE  LETTKE  I)E  CHANGE. 

(Lieu  et  date  de  la  note  ou  dit  protet.) 

Promierement. 

A.  r.  Q.  {le  tireur), 
a 

Monsieur, 


Votre  lettrc  de  change  pour  S 
,  le  ,  .sur  E.F.,  en  fjivcnu' 

le  C.  I).,  payalde  a         jours  de   ]  i  i  ,[ »-  t^'te  ce  jour,  h 

,A         ,  (       notee      1 
,  (lument  i    i. '      r 

[  prote.stee  j    par 


datee  a 
c 


la  denjande  de 

n     ,       f   d'aeceptation. 
laute    1     1         •  i. 

[  de  paienient. 


uioi 


A.  B., 

Notaire  Fiddle. 


(Lieu  et  date  de  la  note  ou  dw  protet.) 

Dcuxiemonient. 

A.  C.  D.,  (endos.seur), 
{ou  F.  G.) 
k 

Monsieur, 

La  lettre  de  change  de  P.  Q.,  pour  S 
datee  k  ,  le  ,  sur  E.  F.,  en  votre  faveur,  {ou 

en  faveur  de  C.  D.,)  payable  a  jours  de  j      ^  , 

et  endossee  par  vous,  a  ete,  ce  jour,  k  la  demande  de 

jA         if     notee    1  •  a     l       fd'ac?eptation.l 

dument    <       i    f    c  P'^r  "loi  taute    \  .        ^         ,    \ 

(^protesteej   ^  [de  paienient.  J 

A.  B., 

Notaire  Piddle. 


iMiorftT 

UTK    UK 


an  favour 
!e  jour,  »\ 

par  moi 

B.. 

Public. 

) 


favour,  {on 


vue 


(late     j 


le  cie 

Itation 
liuent. 


I 


B., 

Puhllc. 
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FoRMUTiK  H. 

NOTIFICATION  NcrFAUir^lE  l)K  l»ll()TI>;r   FAUTE    DE    PAIEMENT 

d'un  HILLET. 

{Lien  et  date  dit  protet.) 
A 
Monsieur, 

Lo  billet  proiuisaoire  de  P.  Q.,  pour  $  , 

dat^  a  ,  le 

[jours  I  (         ] 

1  1     X  •        1      1    i.     M  vous  ,  , 

payable  a  ■{  niois  ><le  date  a-  ,-,  ,,  •  ou  ordro,  ot  en- 

lie— J  i^-^M 

(losse  par  vous,  a  et6  ee  jour,  »i  la  deinande  de 
dument  })roteste  par  nioi  faute  de  paienient. 

A.  B, 
Notdire  Pablic. 
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FOUMULE    I. 

ACTE  DE  SIGNIFICATION  N()TAKII^:E  d'UNE  NOTIFICATION  DE 
I'llOTET  FAUTE  D'ACCEI'TATION  OU  DE  PAIEMENT  D'UNE 
LETTHE  DE  CHANGE  OU  FAUTE  DE  i'AIEMENT  d'uN  BIL- 
LET (qui  /era  suite  an  prot't), 

Et  subsequeuiinent,  moi,  le  notaire  public  susdit,  qui  ai 

proteste,  j'ai  diluiont  si^nitie  la  notification,  en  la  forme 

prcscrite  par  la  loi,  du  protet  (jui  precede  faute 

(d  acceptation  1   i     i    i  li.       i      i  /       i    i  •n  i.\ 

1         f  ,    h  de  la  lottro  fie  chantje  (on  du  billet)  pro- 

(de  paienient  j  '^    ^  ^  '^ 

,     ,  ,  ^    I  P.  Q.l  ,    r  tirour  1  n  i   i 

teste  a  w>,  V^     le-^        ,  J-personnellement,  le 

[C.  D.J       (^  einlossour  ) ' 

jour  do  ,  (oil  a  sa  residence,  son  bureau  on  lieu 

ordinaire  de  ses  atiaires,)  a  ,  le  jour  de 

,  (on,  en  deposant  la   dite    iK^titi- 

cation  adressee  au  dit-  p"  ^   a  ,  au  bureau  de  poste 

de  Sa  Majeste,  en  la  cite  [ville  oa  villaf,^'!]  de  ,  le 

jour  de  ,  et  en  pay  ant  les  frais 

do  port  d'avance). 

En  foi  de  ciuoi,  j'ai,  les  jour  et  an  inentionnos  en   der- 
nier lieu,  a  susdit,  sigix'  cos  presentes. 

A.  B., 

Notaire  Pithlic. 
9Q 
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FORMULE  J. 

PROTET  PAR  UN  JUGE  DE  PAIX  (OU  IL  N'y  A  PAS  DE  NOTAI- 
re)  FAUT]'.  D'ACCEPTATION  D'UNE  LETTRE  DE  CHANGE,  OU 
DE  PAIEMENT  d'UNE  LETTRE  DE  CHANGE,  OU  D'UN  BILLET. 

{Copie  de  la  Lettre  ou  du  billet  et  des  endossements.) 

Ce  jour  de  ,  en  I'annee  18       ^ 

moi,  N.  O.,  I'un  des  juges  de  paix  de  Sa  Majeste  pour  le 
district  {ou  le  comte,  etc.,)  de  dans  la  pro- 

vince de  ,  resjdant  au  (ou  pres  du)  vil- 

lage de  ,  dans  le  dit  district,    vu  qu'il 

n'y  a  aucun  notaire  public  pratiquant  dans  ou  pr^s  le 
dit  village,  (ou  toute  autre  cause  legale,)  j'ai  a  la  deman- 
de  et  en  presence  de  de  moi  bjen 

de  la  lettre  de  change)  T     , 
du  billet  r""^  ™'' 

f  tireur  j 

copie  est  ci-dessus  reproduite,  a  P.  Q.,  le  I  accepteur 

[  souscripteur  j 

personnellement,  (ou  a  sa  residence,  son  bureau,  ou  au 

lieu  ordinaire  de  ses  affaires,)  a  ,  et, 

parlant  a  lui-nieme,  (o>'  a  sa  i'emme,  son  commis  o«  son 

.,  X    \  •'        -1  1 '  f  I'acceptation,  1  v  i         n 

serviteur,  etc.,)  1  en  ai  demanded  ,         .^         j.     <-a  laquelle 
^  *^  [  le  paiement,  j        ^ 

demande  <     -,■,      a  repondu  :  " 

C'est  pourquoi,  moi,  le  dit  juge  de  paix,  a  la  demande 
susdite,  j'ai  protoste  et  par  ces  presentes  proteste  contre 

le  tireur  ct  les  endosscurs  ~1         l      Vf 

.       le  souscripteur  et  les  endosseurs  >    l^l.  *^rf^ 

(^      I'accepteur,  le  tireur  et  les  endosseurs    j 

-^    ,  , ,       11  >  et  contre  toutes  les  autres  parties 

(^  lettre  de  change  J  ^ 

f  au  dit  billet  1  'j.     j.  •   j.  ' 

-^  V  ,     Ti    1  i-i.      1      1  f  ou  y  etant  interessees,  pour 

(a  la  dite  lettre  de  change  J         "^  ^ 

tout  taux  de  change,  de  rechange,  et  tous  les  frais,  dom- 

niages  et  interets,  presents  et  futurs,  faute 

f  d'acceptation  de  la  dite  lettre  de  change.] 

(de  paiement  du  dit  billet.  j 

Le  tout  est  par  le  present  atteste  sou.s  la  signature  du 

dit  (le  temoin)  et  sous  mes  seing  et  sceau. 

(Proteste  en  double.)        (Signature  du  temoin.) 

(Signature  et  aceau  du  J.  P.) 


i 


E  NOTAI- 
\N(iE,  OU 
<  BILLET. 

nents.) 

3el8       . 

I  pour  le 

IS  la  pro- 

s  du)  vil- 

vu  qu'il 

pr^s    le 

a  denian- 

moi  bjeii 

lont  vraie 

\ 

■pteur  .- 
^cripteur  j 
■au,  o'tb  an 

mis  OU  son 
a  laqiielle 
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Province  et  chapitre. 


Camid.'i  : 

Chiip.  123,  Statuts  Revises 

Province  de  Qu6bec  : 

Code  Civil  du  Bas-Canada 

Nouvelle-Ecosse : 

Statuts  Revisds,  troisieme  s6rie, 
chap.  82 

Nouveau-Brunswick : 

Statuts  Revisds,  chap.  116 

30  Vict.,  1867,  chap.  34 


Titre  de  ractu  et  partie  nbrogiie. 


Acteconccrnimt  les  Icttres  do  change  et  les  billets  h, 
ordre. — L'acte  eiitier. 

Articles  2,279  il  2,354,  tous  deux  inclusivemert.  (*) 


Des  lettres  de  change  ii  billets  ii  ordre.— Art.  1. — Les 
autres  articles  de  oe  chn.pitre  ont  6t6  antdrieurement 
abrogos . 

Des  lettres  de  ohaiiKC,  billots  ct  droits  d'action— Art.  2. 
Les  autres  articles  de  ce  ohapitri!  ont  6te  anteriou- 
rement  abrojrds. 

Acte  i\  I'effot  de  modifier  le  chapitre  116  des  Statuts  Re- 
visds, "Des  lettres  de  cIimiiko,  billets  i\  ordre  et 
droits  d'.action  ;"  et  aussi  I'ActeTi  Victoria,  cuai)i- 
tre  31),  s'y  rapportant.— Art.  !. 


{♦)  Sauf  en  tant  que  ces  articles,  ou  quelqu'un  d'entre  eux,  oat  trait  u  la  preuve  il  I'dgard  des 
lettres  do  change,  cniiqucs  et  billets. 


tx  demande 
ste  contre 

du  dit 
de  la  dite 

:es  parties 

ssees,  pour 
rais,  dom- 


rnature  du 


nn.) 
I  du  J.  P.) 


f 

: 
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COMMONS  DEBATES,  1889. 


Bills  of  Exchange,  Cheques  and  Promissory  Notes. 

J^th  February,  1889 

Sir  John  Thompson  moved  for  leave  to  introduce  Bill  (No.  5,) 
relating  to  bills  of  exchange,  cheques  and  promissory  notes.  He 
said :  The  object  of  this  Bill  is  to  render  uniform  in  almost 
every  particular  the  laws  throughout  the  Dominion  with  respect  to 
these  contracts.  The  law  under  this  Bill  will  be  uniform  in  every 
particular,  except  as  regards  statutory  holidays,  in  respect  of  which 
special  provision  is  to  be  made  as  regards  the  Province  of  Quebec. 
I  may  say  that  the  Bill  is  principally  the  codification  of  the  existing 
law  relating  to  bills,  cheques  and  promissory  notes,  and  that  the 
changes  which  are  made  i''  our  law  on  these  subjects  are  in  the 
direction  of  makinfj  it  uniform  with  the  Encjlish  Statute  law.  The 
changes  thus  made  will  render  our  law  similar  to  the  English  law, 
excepting  in  two  or  three  unimportant  particulars,  and  the  principal 
one  of  these  is  the  preservation  of  the  present  system  of  payment 
when  the  last  day  of  grace  falls  on  a  Sunday  or  statutory  holiday. 
Our  existing  provision  is  that  in  such  a  case,  the  bill  or  note  shall 
be  payable  on  the  following  day,  while  under  the  English  statute  it 
is  payable  the  preceding  day.  In  that  respect,  this  Bill  proposes  to 
continue  our  present  system.  I  may  mention,  briefly,  for  the  infor- 
mation of  the  House,  the  alterations  in  the  common  law  which  the 
Bill  proposes  to  make.     The  first  is  that : 

"Unless  the  contrary  appear  on  the  face  of  the  bill,  the  holder  may  treat  i 
as  an  inland  bill." 

I  presume  it  will  be  more  convenient  to  the  House  that  I  should 
merely  mention  the  changes  without  making  any  comments  or 
entering  into  any  explanations.     The  next  is  that : 

"  A  bill  may  be  made  payable  to  two  or  more  payees  jointly,  or  it  may  be 
made  payable  in  the  alternative  to  one  of  two,  or  one  or  some  of  several  payees. 
A  bill  may  also  be  made  payable  to  the  holder  of  an  oflice  for  the  time  being." 

The  next  feature  of  that  kind  in  the  bill  is  that : 

"  When  a  bill  contains  words  prohibiting  transfer,  or  indicating  an  intention 
that  it  should  not  be  transferable,  it  is  valid  as  between  the  parties  thereto,  but 
is  not  negotiable. 
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"A  bill  is  payiiblo  to  bearer  wliicli  \h  expressed  to  be  ho  payable,  or  on  which 
the  only  or  last  endorsement  is  an  endorsement  in  blank. 

"  A  bill  is  i»ayable  to  order  wliich  is  expressed  to  lie  so  payable,  or  which  is 
expressed  to  be  payable  to  a  particular  pctrson,  and  does  not  contain  words 
prohibiting  transferor  imlicating  an  intention  that  it  should  not  be  transferable." 

Further  changes  are : 

"  Where  a  bill  expressed  to  be  payable  at  a  lixed  i)eriod  after  date  is  ispued 
undated,  or  wiiere  tlie  acceptance  of  a  bill  payal)le  at  a  lixed  period  after  sight 
is  undated,  any  holder  may  insert  therein  the  true  date  of  issue,  or  aweptance, 
and  the  l)ill  siiall  be  payable  accordingly. 

"  I'rovided  that  where  the  holder  in  good  faitli  and  by  mistake  inserts  a  wrong 
date,  and  in  every  case  where  a  wrong  date  is  inserted'  if  tlie  bill  sulisequently 
comes  into  the  hands  of  a  holder  in  due  course,  the  bill  shall  not  be  voided 
thereby,  but  shall  operate  and  be  payable  as  if  the  date  so  inserted  had  been 
the  true  date. 

"Tiie  drawer  of  a  bill  and  any  endorser  may  insert  therein  the  name  of  a 
per8f)n  to  w  hom  the  holder  may  resort  in  case  of  need,  tliat  is  to  say,  in  case  the 
bill  is  disiionored  by  non-acceptance  or  non-payment.  Such  person  is  called 
the  referee  in  case  of  need.  It  is  in  tlie  oj)tion  of  the  holder  to  resort  to  the 
referee  in  case  of  need  or  not,  as  he  may  tiiink  tit. 

"When  a  bill  payable  after  siglit  is  dishonored  by  non-acceptance  and  a 
drawee  subseijuentiy  accepts  it,  the  holder,  in  the  absence  of  any  diflerent 
agreement,  is  entitletl  to  have  the  bill  accepted  as  of  the  date  of  first  present- 
ment to  the  drawee  for  accejttance. 

"  Where  a  bill  purjjorts  to  be  endorsed  conditionally,  the  condition  may  bo 
disregarded  by  tlie  pa)  er,  and  payment  to  the  endorsee  is  valid  whether  the 
condi;  ion  has  been  fulfilled  or  not. 

"A  bill  jiayable  on  demand  is  deemed  to  be  overdue  within  the  meaning  and 
for  the  i)urposes  of  this  section,  when  it  appears  on  the  face  of  it  to  have  been 
incirculation  for  an  unreasonable   length  of  time.     What  is  an  unreasonable 
length  of  time  for  this  pur])0se  is  a  question  of  fact. 

"Where  the  liolder  of  a  bill,  drawn  payable  elsewhere  than  at  the  place  of 
business  or  residence  of  the  drawee,  has  not  time  with  the  exercise  of  reason- 
able dihgence,  to  present  the  bill  for  acceptance  before  presenting  it  for  payment 
on  the  day  that  it  falls  due,  the  delay  caused  by  presenting  the  bill  for  accept- 
ance before  jiresenting  it  for  payment  is  excused,  and  does  not  discharge  the 
drawer  and  endorsers. 

"  Presentment  in  accordance  with  these  rules  is  excused,  and  a  bill  may  be 
treateil  as  dishonored  by  non-acceptance,  where  the  drawee  is  dead  or  bank- 
rupt or  insolvent,  or  is  a  fictitious  jierson,  or  a  person  not  having  capacity  to 
contract  by  bill;  or  where,  after  the  exercise  of  reasonable  diligence,  sucii 
presentment  cannot  be  effected  ;  or  where,  although  the  presentment  has  been 
irregular,  acceptance  has  been  refused  on  some  other  ground  " 

There  is  a  further  provision  that : 

"  Where  a  qualified  acceptance  is  taken,  and  the  drawer  or  an  endorser  has 
not  explicitly  or  impliedly  authorized  the  holder  to  take  a  (qualified  acceptance, 
or  does  not  subsequently  assent  thereto,  such  drawer  or  endorser  is  discharged 
from  his  liability  on  the  bill.  The  provisions  of  this  sub-section  do  not  apply 
to  a  partial  acceptance  whereof  due  notice  has  been  given.  Where  a  foreign 
bill  has  been  accepted  as  to  part,  it  must  bo  protested  as  to  the  balance.  When 
the  drawer  or  endorser  of  a  bill  receives  notice  of  a  qualified  acceptance  and 
does  not  within  a  reasonable  time  express  his  dissent  to  the  holder,  he  shall  be 
deemed  to  have  assented  thereto." 
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There  are  also  the  following  provisions  : 

The  return  of  a  dislionored  bill  to  the  drawer  or  an  endorser  is,  in  point  of 
form,  deemed  a  sufMcient  notice  of  disiionor. 

"When  the  accoi)tor  of  a  bill  is  or  becomes  the  holder  of  it  at  or  after  its 
maturity,  in  iiis  own  rigiit,  the  bill  is  discharged. 

"  When  the  holder  of  a  bill,  at  or  after  .}  maturity,  absolutely  or  uncondition- 
ally renounces  his  riglits  against  the  acceptor,  tlie  bill  is  discharged.  The 
renunciation  must  be  iu  writing  unless  the  bill  is  delivered  U[)to  the  acceptor. 

•'  Where  a  bill  or  acceptance  is  materially  altered  without  tiie  assent  oi   all 

fiarties  liable  on  the  bill,  the  bill  is  avoided  except  as  against  a  party  who  has 
limself  made,  authorized  or  assented  to  the  alteration,  an(lsul)S^Mplelltendorsers: 
provided  tiiat,  where  a  bill  has  been  materially  altered,  Ituttiie  alteration  is  not 
apparent,  and  the  bill  is  in  the  hands  of  a  iiolder  in  due  course,  sucli  holder 
may  avail  liimself  of  the  bill  as  if  it  had  not  been  altered,  and  nuiy  enforce 
payment  of  it  according  to  its  original  tenor. 

"Subject  to  the  provisions  of  this  Act,  where  a  checpie  is  not  presented  for 
payment  within  a  reasonable  time  of  its  issue,  and  the  drawer  or  the  person  on 
whose  ac(;ount  it  is  drawn  liad  tlie  right  at  the  time  of  such  presentment,  as 
between  him  and  tlie  banker,  to  have  tlie  cheque  paid,  and  sutfers  actua' 
damage  through  tiie  delay,  he  is  discharged  to  the  extent  of  such  damage,  th,  * 
is  to  say,  to  the  extent  to  whicdi  such  drawer  or  person  is  a  creditor  of  such 
banker  to  a  lar_'er  amount  than  he  would  have  been  had  such  checjue  been  paid. 
"  Where,  by  this  Act,  any  instrument  or  writinj;  is  roepiired  to  be  signed  by 
any  person,  it  is  not  necessary  that  lie  should  sign  it  will  his  own  hand,  but  it 
is  sutHcient  if  his  signature  is  written  thereon  by  some  other  person  by  or  under 
ids  authority." 

And  in  the  case  of  a  corporation  it  is  provided  that  it  is  sufficient 
if  the  instrument  is  sealed  with  the  corporate  seal,  l)ut  it  is  not 
required  that  the  seal  of  the  corporation  should  be  affixed.  It  is 
further  provided  that : 

"Where  a  bill  or  note  is  required  to  be  protested  within  a  specified  time  or 
before  some  further  proceeding  is  taken,  it  is  sulhcient  tiiat  the  15111  has  been 
noted  for  protest  beiore  the  expiration  of  the  specified  time,  or  the  taking  of  the 
proceeding;  and  the  formal  protest  may  be  extended  at  any  time  thereafter  as 
of  the  date  of  the  noting.  Where  a  dishonored  bill  or  note  is  authorized  or 
required  to  be  protested  and  tiie  services  of  a  notary  cannot  be  obtained  at  the 
place  where  the  bill  is  dislionored,  any  justice  of  the  peace,  resident  of  the  place, 
may  present  and  protest  such  bill  or  note  and  give  all  necessary  notices,  having 
all  the  necessary  powers  of  a  notary  in  respect  thereto." 

It  is  also  provided  that  this  Act  shall  not  coine  into  force  until 
the  1st  September  next,  in  order  that  its  provisiims  may  be  fully 
known  by  time  being  given  for  the  publication  of  the  statute,  as 
well  as  for  the  information  which  will  at  once  be  desired  as  to  the 
changes  in  the  present  law.  These  are  the  changes  which  it  is  jiro- 
posed  to  make  in  the  law.  Some  of  them,  as  the  House  will  have 
observed,  are  either  declatory  of  the  common  law,  or  partially  so, 
or  they  ratify  the  practice  of  the  mercantile  conununity  in  respect 
tj  these  matters.     One  of  the  change  which  it  is  necessary  to  make 
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in  the  direction  of  uniformity  is  in  relation  to  the  Province  of 
Quebec,  and  this  hill  will  recjuirc  a  protest  in  the  case  of  forei^Mi 
hills  only,  n»akin<^  the  Qu(;l  "c  law  luiiforni  with  that  of  tlu;  other 
Provinces.  1  may  further  observe  tiuitthe  liill  pi'oposes  to  establish 
in  Canada  the  English  provisions  in  respect  to  crossed  cheques. 

Motion  agreed  to,  and  Bill  read  the  first  time. 


k 
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lOt/t  February,  ISSU. 

Sir  John  Thompson  moved  second  reading  of  P>ill  (No.  5)  relat- 
ing to  bills  of  exchange,  checpies  and  promissory  notes.  He  said  : 
I  explained  the  object  ()f  this  Bill  so  fully,  in  introducing  it  to  the 
House,  that  I  presume  it  will  be  unnecessary  that  I  should  speak  at 
any  length  now  as  to  the  changes  it  will  make.  My  explanation 
will  be  found  on  page  10  of  Ifniisanl.  The  Bill  is  undoubtedly  one 
of  considerable  imporhmce,  although  the  changes  it  makes  are  not 
very  sweeping  or  radical.  It  aims  at  a  consoliilation  or  codification 
of  the  laws  relating  to  bilVs  of  exchange  and  jjromi.ssory  notes  in  the 
difi'erent  Provinces  of  C^auada,  with  the  view  of  assimilating  as  far 
as  possible  the  laws  relating  to  these  subjects  in  the  several  Pro\  - 
inces.  I  have  taken  steps  to  have  the  Bill,  since  it  was  introduced, 
circulated  as  widely  as  possible  among  those  pers(ms  carrying  on 
business  in  Canada  who  are  likely  to  l)e  most  interested  in  the  sub- 
ject, and  among  banks,  boards  of  trade  and  chaml)ers  of  connnerce 
in  the  difi'erent  localities.  Suggestions  have  been  and  are  still  being 
made  as  to  amendments  which  it  may  be  proper  to  make  when  we 
go  into  conmiittee  on  the  Bill.  I  move  the  second  reading  now,  but 
wish  to  explain  that  it  is  not  my  int(,'ntion  to  move  the  Bill  into 
connnittee  until  ample  time  has  been  given  to  hear  from  the  classes 
in  ditterent  portions  of  the  Dominion  whom  it  more  particularly 
aflfects. 

Mr.  Mills  (Bothwell).  I  am  very  glad  to  hear  that  the  hon.  the 
Minister  of  Justice  does  not  at  present  intend  to  press  this  Bill 
further  than  the  second  reading.  It  is  in  itself  a  very  important 
Bill.  It  attempts  to  consolidate  the  laws  relating  to  bills  of  ex- 
change and  promissory  notes.  I  notice,  in  looking  over  a  portion  of 
the  Bill,  for  I  have  not  had  the  opportunity  yet  of  going  over  the 
whole  of  it,  that  if  it  were  carried  in  its  present  form  it  would  make 
radical  changes  in  the  law  in  a  good  many  particulars.  I  dare  say, 
if  I  had  the  opportunity  of  going  through  the  whole  Bill,  I  would 
find  other  changes  than  those  which  bave  occurred  to  me,  and  I  hope 
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the  hon.  j^entleman  will  not  press  tiu*  Bill  for  sonui  time,  if  at  all 
this  Session.  If  we  are  to  codify  the  laws — and  I  admit  it  is  im- 
portant that  we  should  do  so  if  it  can  ho  done  succe.ssfully — with 
ropird  to  hills  of  exchan;^*'  and  promissory  notiis,  we  oujj^ht  to  takt^ 
care  not  to  alter  the  law  in  any  particular  in  which  it  is  not  deliber- 
ately intended  to  be  altered  ;  and  [  am  (piite  sun;  the  Hill  as  it  stands 
would  produce  alterations  other  than  those  the  hon.  gentleman  con- 
templates. 

Mr.  Lancjefjeii  ((^ticdx-c).  I  would  like  to  ask  the  hon.  gentleman 
it'  it  is  his  intention  to  codify,  if  not  this  Session,  at  any  Session,  the 
conunercial  laws  of  the  Dominion  ? 

Sir  John  Thomi'.son.  It  is  not  my  intention  to  make  any  ettort 
of  that  kind  t'  s  Session.  I  have  not  formed  any  deHnite  design  in 
that  respect. 

Sir  IlKJirAUn  CAliTWHuaiT.  Does  the  hon.  gentleman  propose  to 
send  this  Bill  to  a  special  connnittee — the  Conniiitt«'e  of  Hanking 
and  Connnerce — which  in  some  ns.spects  would  be  a  good  body  to 
(liscu.ss  it  ?  Or  does  he  propose  to  refer  it  simply  to  tiie  general 
Committee  of  the  House  f 

Sir  John  Thomi'son.     The  Committee  of  the  Whole  House. 

Sir  Richard  CAiiTWUKiur.  Of  cour.se  it  can  be  discussed  thero 
hut  I  would  suggest  to  the  hon.  gentleman  that,  as  far  as  the  con- 
venience of  discussion  ijoes,  and  the  convenience  of  allowinflf  bankers 
and  all  others  interested  to  lie  heard,  that  it  should  be  referred  to 
the  Connnittee  of  Hanking  and  Connnerce.  On  one  or  two  occasions 
we  have  dealt  with  Hills  of  a  somewhat  similar  character  in  that 
t'ashi  1 ;  and  although  I  am  aware  that  the  province  of  a  special 
committee  is  more  particularly  to  deal  with  private  Bills  than 
measures  introduced  by  the  Government,  still  it  might  be  better  for 
all  parties  concerned  that  bankers  and  merchants,  who  are  more 
particularly  interestei^  in  this  Bill,  should  be  allowed  to  appear  and 
be  heard  before  a  connnittee,  whicii  camiot  \)0  done  if  tlie  Bill  is  re- 
ferred to  the  Connnittee  of  the  Whole  House. 

Sir  John  Thompson.  Tlvere  are  no  doubt  advantages  in  the 
course  recommended  by  the  hon.  gentleman.  Still  that  matter  has 
had  my  attention,  and  I  think  it  will  be  better  to  refer  the  Bill  to  a 
Connnittee  of  the  Whole  House,  and  then,  if  any  special  reasons 
arise,  it  may  be  referred  to  a  special  connnittee. 

Motion  agreed  to,  and  Bill  read  the  second  time. 
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2M  March,  1889. 

Sir  John  Thompson  moved  that  the  House  resolve  itself  into 
Committee  on  Bill  (No.  5)  relating  to  bills  of  exchange,  cheques  and 
promissory  notes. 

Mr.  Jones  ('Halifax).  The  First  Minister  has  expressed  a  desire 
that  the  House  si.  juld  get  through  the  business  before  Easter.  This 
Bill  wiiich  I  have  nj  d(nibt  is  a  very  proper  one.  is  not  one  which 
there  seems  to  be  much  innnediate  necessity  for,  and  it  will  un- 
doubtedly take  a  very  consi<lerable  time  in  passing  through 
committee.  I  would  suggest  to  the  Minister  of  Justice  whether  it 
would  not  be  advisable  to  allow  it  to  stand  over  to  another  Session, 
and  take  it  up  at  an  early  pai't  of  that  Session. 

Sir  John  A.  Macdonald.  I  think,  nothwithstanding  this  Bill  is 
on  the  paper  we  can  get  through  by  Eastei-.  If  we  put  it  off"  till 
next  Session,  we  may  not  be  able  to  get  through  before  Easter  of 
next  year,  as  there  may  be  a  great  deal  of  important  business. 

Mr.  Mills  (Botlnvell),  I  tlunk  the  suggestion  of  ni}-  hon.  friend 
from  Halifax  (Mr.  Jones)  is  a  very  good  one.  This  is  a  very  im- 
portant Bill,  becau.se  it  is  practically  consolidating  the  law  in  respect 
to  promissory  notes.  After  looking  over  a  portion  of  the  Bill — 
and  I  have  not  had  time  to  study  it  throughout — I  notice  that,  in 
many  respect-;,  it  would  vary  the  law  very  materially,  and  I  think 
that  most  gentlemen  on  this  side  of  the  House  who  are  interested 
in  .suV)jects  of  this  sort  would  like  to  have  an  opportunity,  at  their 
leisure,  between  this  and  the  next  Session,  of  comparing  this  Bill 
carefully  with  the  law  as  it  stands  and  with  the  various  judicial 
decisions. 

Sir  JoT,N  A.  Magdonald.  The  House  has  had  this  Bill  before  it 
for  more  than  a  month. 

Mr.  Mills  (Bothwell).     But  the  Hou.se  has  been  bus}^ 
Sir  John  A.  Macdonald.     Not  more  than  in  other  Sessions. 
Mr.  Mills  (Bothwell).    That  is  true,  but  this  Bill  requires  a  great 
deal  of  attention,  because  it  is  really  an  attempt  at  a  code. 

Sir  John  Thompson.  I  think  this  will  be  found  to  be  the  simplest 
Bill  on  the  paper,  because  it  is  almost  an  exact  transcript  of  the 
English  Act  and  our  own  law.  If  there  is  any  objection  to  going  on 
with  this  Bill,  I  do  not  understand  under  what  circumstances  any 
Bill  can  be  introduced  hereafter  with  a  view  to  its  consideration 
during  the  same  Session.  The  Bill  was  not  only  announced  in  the 
Speech  from  the  Tlirone,  but  it  was  introduced  on  the  first  available 
day.  It  has  stood  on  the  paper  for  six  weeks,  and  I  think  plenty  of 
time  has  been  given  for  its  consideration.      I  have  taken  pains  to 
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distribute  it  through  the  country,  and  I  cannot  see  any  reason  for 
postponing  it. 

Mr.  Mitchell.  I  agree  with  the  views  which  have  been  expressed 
on  this  side  of  the  House,  that  this  Bill  should  be  allowed  to  stand 
ov(M',  in  order  to  allow  the  country  to  consider  it.  The  Minister  of 
Justice  has  amended  the  Bill  very  consitlerably  since  its  introduction, 
and  he  has  issued  copies  in  galley  form,  and  very  few  members,  I 
think,  have  their  copies  to  refer  to.  I  have  not  been  able  to  get 
extra  copies.  Bankers,  and  brokers,  and  notaries  have  applied  to  me 
for  copies,  but  I  had  only  my  own,  and  one  which  was  given  me  by 
a  friend.  Now,  we  are  asked  to  go  into  Ci)nnuittee  on  this  Bill,  with- 
out having  copies  of  the  actual  Bill  which  the  lion,  gentleman  proposes. 
This  is  practically,  as  my  lion,  friend  has  said,  a  commercial  code  for 
this  country,  and  I  do  not  think  we  should  deal  in  a  hasty  or  summary 
numner  with  a  Bill  of  this  nature,  voluminous  in  its  character,  and 
very  important  in  the  way  in  which  it  attects  conunercial  and  tratle 
relations.  If  the  hon.  gentlemen  desire  to  get  through  bef(n'e  Easter, 
I  think  they  should  consider  the  propriety  of  allowing  the  Bill  to  be 
printed,  and  to  go  into  the  hands  of  menil)ers,  and  to  go  to  the 
various  commercial  institutions  of  the  country.  I  do  not  say  this 
fr.  )m  any  desire  to  oppose  the  reconstruction  of  the  law  in  regard  to 
this  matte  •,  Vjut  it  is  not  a  safe  principle  that,  because  it  is  an  exact 
trinscript  of  the  English  law  on  the  subject,  as  the  hon.  genthnuan 
siivs,  that  we  should  accept  it.  There  are  many  things  which  take 
[)1  lee  in  England,  in  the  way  of  legislation,  which  are  not  at  all  Htted 
to  a  new  country,  such  as  Canada  is,  and  this  Bill  should  not  be 
rushed  through  the  House.  I  understand  that  we  have  very  little 
more  than  18  working  days  l)efore  Eister,  with  a  mass  of  legislation 
hi'core  us,  with  the  Estimates,  nine-tenths  of  which  have  yet  to  be 
pii>s  >d,with  the  Supplementary  Estimates,  and  the  railway  legislation 
whi'.'h  is  before  us.  I  do  not  see  how  we  can  get  through  if  we 
take  up  a  Bill  like  this,  which  will  occupy  a  great  deal  of  time. 

Mr.  Ei)«AR.  I  entirely  agree  \vith  the  general  obj(.>cts  of  this  Bill| 
iiiid,  I  think,  if  it  liecomes  law,  it  will  greatly  facilitate  commercial 
transactions  and,  also,  the  work  of  the  legal  profession  ;  but  this  is 
liirgely  a  codification  ot  the  law,and  the  House  will  recollect  that,  when 
wi'  consolidate  the  Statutes,  and  when  we  have  any  important  com- 
111  reial  piece  of  legislation,  .such  as  an  In?solvency  Law,  we  refer  them 
to  Special  Committees  who  can  give  some  attention  to  the  minute  and 
i!ii[)ortant  details  of  that  class  of  legislation.  Now,  the  Minister  of 
Jussice  will  be  the  tirst,  I  think,  to  admit  that  the  Committee  of  the 
Wiiole  of  this  House  is  not  e.xactlj'  the  place  to  give  calm  and  care- 
ful consideratiu  .  to  the  complex  details  of  a  conunercial  Bill  like 
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this.  It  has  not  been  referred  to  any  Connnittee,  not  even  the 
Committee  on  Banking  and  Connnerce,  although  I  think  that  would 
be  much  too  largo  to  deal  with  it  properly.  The  measure  itself  may 
satisfy  the  Minister  of  Justice,  it  may  satisfy  the  very  few  memhcrs 
of  this  House  who  have  not  had  an  opportunity  to  study  it,  but 
most  of  the  connnercial  and  legal  gentlemen  of  this  House  who  can 
study  the  (juestion  will  be  utterly  unable  to  do  it  in  the  Connnittee 
of  the  Whole.  The  confusion  incident  to  such  work  we  all  umler- 
stand,  and  I  do  press  upon  the  Ciovernuient,  apart  from  the 
question  of  the  h  teness  of  the  Session,  to  consider  whether  it  would 
not  be  far  better  to  have  this  measure  referred  to  a  Committee, 
either  this  Session,  or,  if  it  is  too  late,  to  a  sub-Connnittee. 

Mr.  Weldo:.  (St.  John).  This  Bill  being  of  a  nature  of  a  codifica- 
tion, is  one  which  recjuires  \ery  careful  examination  in  Connnittee. 
The  hon.  Minister  of  Justice  well  knows  that  a  codification,  Avhen 
you  introduce  .strict  .statutory  provisions,  requires  to  be  done  veiy 
carefully,  and  I  think  it  would  lie  well  to  refer  it  to  a  ,sul)-Conniiit- 
tee,  as  suggested  by  the  hon.  mendier  for  Ontario  (Mr.  Edgar).  In- 
deed I  do  not  thiidv  the  country  would  suffer  very  nnich  if  the  Hill 
was  allowed  to  remain  over  until  next  Session.  In  the  meantime 
the  meml)ers  would  have  an  opportunity  of  exchanging  views  with 
the  bankei's  and  other  per.suns  interested.  No  doubt  one  great  ;)nil 
very  proper  object  of  this  Bill  is  to  render  the  law  unifoi-m  through- 
out the  ])onnnion,  but  while  I  would  like  to  see  that  done,  I  think 
the  necessitv  is  not  so  great  but  that  the  Bill  miiijht  be  left  omt 
until  another  Session.  I  think  that  is  the  i>'eneral  feelin""  on  hoth 
sides  of  the  House,  because  if  we  go  into  this  Bill  now,  every  seetinu 
would  have  to  be  carefully  scanned  in  order  that  the  law  nuffht  lie 
put  in  such  a  shape  that  it  would  create  no  difficulty,  and  no  greiit 
change  in  the  })resent  system.  I  also  agree  with  the  remarks  of  the 
hon.  nuMuber  for  Xortluunberland  (Mr.  Mitchell),  that  in  following 
the  English  statute  we  have  t(j  be  very  careful,  because  the  condi- 
,tion  of  affairs  in  England  is  so  different  from  ours  that  fre(|uently 
in  following  too  slaN'ishly  EnglLsh  legislation,  we  are  apt  to  pass  huvs 
which  we  find  very  difficult  of  application. 

Mr.  McMl'LLEN.  I  wish  to  remark  that  there  has  been  ])Iaceil 
in  my  hands  a  reprint  of  Bill  No.  o,  which  was  placed  in  the  hamls 
of  the  House  some  three  or  four  weeks  ago.  1  under.stand  that  a 
number  of  changes  have  been  made  in  the  reprint ;  and  I  also  undei- 
stand  that  it  has  l)een  placed  in  the  hands  of  the  legal  representatives 
in  the  House,  while  non-professional  men,  like  myself,  have  not 
been  favored  with  a  copy.  Now,  if  the  important  matters  dealt  with 
by  this  Bill  are  to  be  attendetl  to  only  by  the  legal  representatives  in 
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this  Chamber,  and  that  men  from  the  rural  districts,  non-profesional 
men,  are  not  supposed  to  be  wortliy  of  receiving  a  copy  of  the  Bill, 
I  want  to  know  it.  I  claim  as  a  representative  of  a  constituency 
that  I  have  a  right  to  be  placed  in  possession  of  a  copy  of  this  Bill,  as 
well  as  any  other  man  in  this  House.  I  know  there  are  other  mem- 
bers who  sit  around  me  who  have  not  received  a  copy.  Now,  I  claim 
it  is  nothing  but  right,  before  you  leave  the  Chair,  and  before  this 
House  goes  into  Committee  on  this  Bill,  that  every  member  should 
have  a  copy  of  it.  Changes  have  been  made  since  it  was  first  printed, 
and  it  is  unfair  that  only  professional  men  should  have  an  oppovtu- 
jiity  of  examining  these  changes.  I  applied  to  the  disti'ibuting 
dej),irtment  for  one  of  these  reprints,  and  was  told  there  were  none 
to  l)e  had.  My  esteemed  friend  who  sits  besides  me  has  obtain(!d  a 
copy  by  sending  over  to  the  ^Linister  of  Justice  an<l  requesting  one. 
I  suppose  if  anyone  cist'  wants  to  get  a  copy,  he  will  have  to  send 
his  compliments  in  a  polite  manner  to  the  Minister  of  Ju.stice  in 
order  to  get  it.  This  is  an  exceedingly  important  Bill,  and  it  is  one 
of  a  class  that  aflects  everyone  in  the  country.  The  poor  man  who 
does  an  ordinary  Inisine.ss  of  i5oO  or  ijlOO  a  year,  is  just  as  nnieh 
interested  in  the  provisions  of  this  Bill  as  another  man  who  does  his 
business  by  millions.  I  have  no  doubt  that  legal  men  are  pei'haps 
ahle  to  deal  more  satisfactorily  with  the  peculiar  clauses  of  this  Bill 
than  oi'dinary  men  ;  but  sometimes  other  men  that  are  not  even 
possessed  of  a  legal  mind,  may  make  suggestions  with  regard  to  the 
provisions  of  the  Bill,  that  are  pe-rhaps  even  more  valuable  than  the 
suggestions  of  a  lawyer. 

Mr.  Pateuson  (Brant).     There  is  no  blame  attaching  to  the  jNIinister 

for  not  introducing  his  Bill  at  a  sufficiently  eai-ly  date.      He  did  that, 

and  it  has  been  in  the  hands  of  members.     The  Minister  .says  that 

he  has  received  many  suggestions  in  response  to  copies  sent  out,  and 

that  in  deference  to   the  opinions   expressed,   he   has  considerably 

altered  the  Bill  ;  that  fact  shows  that  the  Bill  when  first  introduceil 

was  not  entirely  satisfactory.     Now,  it  is  not  from  a  .sense  of  hurt 

dignity  that  I  speak,  but  although  I  am  somewhat  iiitert^sted  in  t\\is 

Bill  as  a  counnercial  man,  I  have  not  seen   any   of  the  proposed 

changes  at  all.     I   agree   with  my  hon.  friend  who  spoke  last  that 

while  in  a  great,  many  matters   legal  gentlemen  in  this  House  are 

Itetter  fitted  to  deal  with  them  than  non-professional  men,  still,  I  am 

proud  that  my  hon.  friend  has  paid  me  the  compliment  of  supposing 

that  while  it  is  necessary  for  legal  gentlemen  to  have  an  opportunity 

of  studying  the  amendn\ents   beforehand,  he  thinks   a  counnercial 

niai5  uuiy  take  them  up  on  the  spur  of  a  moment.     From  all  that  I 

can  hear  there  has  been  no  particular  demand  for  this  Bill,  and  it 
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does  seem  to  me  that  a  Bill  so  important  as  this,  and  in  which  the 
Minister  has  discovered  by  enquiries  tliat  several  amendments  must 
be  made,  and  seeing  that  no  interest  is  suffering,  perhaps  it  would 
bo  advisable  to  take  the  suggestion  that  was  made,  and  let  the  repre- 
sentatives of  the  people  go  to  their  homes,  and,  during  the  course  of 
the  year,  ascertain  the  opinion  of  their  constituents  upon  the  measure. 
The  boards  of  trade  and  bankers  M'ill  consult  in  regard  to  it,  and  '■  -o 
shall  be  able  to-obtain  a  more  perfect  Bill.  I  do  not  desire  to  say 
more,  nor  do  I  desire  to  push  ol)jections  from  this  side  of  the  House 
in  regard  to  it,  but  I  hope  the  Minister  will  see  that  the  suggestions 
ottered  are  reasonable  and  perhaps  in  the  public  interest. 

Mr.  Mills  (Bothwell.)  As  a  matter  of  order,  we  have  not  this 
Bill  before  us  at  all ;  we  cannot  have  it  before  us  except  informally. 
The  Minister  of  Justice  introduced  another  Bill,  and  that  is  the  one 
under  consideration.  The  hon.  gentleman  may  have  put  this  before 
us  merely  to  show  what  changes  he  proposes,  but  this  Bill  could  not 
be  l)efore  us  formally.  He  would  have  to  begin  again  if  he  desired 
to  put  this  Bill  before  the  House. 

Sir  John  Thompson.  I  am  sure  no  one  would  be  more  indisposed 
than  I  would  be  to  force  a  Bill  on  the  attention  of  the  House  if  tin- 
House  were  not  ready  for  it.  If  it  was  suggested  that  there  was  a 
strong  feeling  in  the  country  against  the  principle  of  the  Bill,  against 
the  policy  of  consolidating  the  laws  respecting  bills  of  exchange,  I 
M'ould  not  desire  to  press  it. 

Mr.  Mills  (Bothwell).     That  is  not  so. 

Sir  John  Thompson.  If  any  one  were  able  to  say  that  this  sub- 
ject being  committed  to  us  by  the  British  Noi-th  America  Act,  twenty- 
one  years  afterwards  was  too  early  a  period  to  legislate  upon  it,  I 
would  hesitate  about  pressing  the  Bill  upon  the  attention  of  the 
House.  Or  if  any  one  could  suggest  an  earlier  period  of  the  Session 
at  which  it  could  possibly  have  been  laid  before  the  House,  I  might 
think  something  had  occurred  to  delay  the  Bill  this  j^ear  ;  but  I  have 
listened  to  the  suggestions  of  the  hon.  gentlemen  opposite  as  regards 
the  reasons  for  letting  it  stand  until  next  yeiw,  and  I  fail  to  see  in 
what  Session  of  this  Parliament  such  a  Bill  can  ever  be  considered 
if  not  now.  But  least  of  all  did  I  expect  to  be  reproached  because, 
liaving  intended  to  propose  certain  amendments  in  Connnittee  of  the 
Whole,  as  we  always  do  in  reference  to  a  Bill  of  any  importance, 
especially  a  Bill  of  any  length,  I  connnitted  the  indiscretiim  of  an- 
nouncing pretty  generally  to  the  House  the  nature  of  the  amend- 
ments which  I  intended  to  submit.  I  have  enjoyed  the  advantage 
of  conferring  with  different  gentlemen  occupying  seats  in  this  House, 
who  take  an  interest  in  this  subject,  who  are  more  or  less  entrnsted 
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with  or  at  all  events  are  acquainted  with  the  interests  of  bankers 
and  merchants  in  so  far  as  they  migiit  be  affected  by  this  Bill,  and  to 
those  gentlemen  I  thought  it  only  proper  and  fair  to  givean  intimation 
ofthekindof  amendementsi  had  to  propose  in  Committeeof  the  Whole. 
That  would  not  have  stood  in  my  way  if  the  House  had  gone  into 
Committee,  and  I  had  move<l  these  amendments  without  notice  in 
manuscript,  and  had  the  Bill  afterwards  reprinted.     As  regards  the 
hon.  member  for  North  Wellington  (Mr.  McMullen),  I  have  only  to 
remind  him  of  what  he  probably  knows  already,  that  this  Bill    was 
read  a  second  tiiiu.'  and  was  laid  on  his  desk  five  weeks  aj-o.    It  was 
read  a  second  time,  printed  in  English  and  French  on  5th  February, 
which  is  con.sidt'rably  more  than  live  weeks  ago,    and,   under   these 
circumstances,  I  hope  the  hon.  gentleman,  if  he  t.akes  any    umbrage 
at  the  circumstance  of  my  having  distributed  something   else,    will 
lay  it  aside  and  give  his  attention  to  the  Bill   that    has    been    five 
weeks  on  his  desk.     The   Bill   will  be   reprinted  before   the  third 
readin<X.     What  I  ask  the  House  to  do  to-ni(;ht  is  not   to    consider 
simply  at  the  outset  that  this  is  a  large   Bill    and   a    somewhat    ab- 
struse subject,  but  to  take  U[)  the  Bill  and  pass  it  .so  far  as  the  Com- 
mittee is  prepared  to  do  so  to-night.     I  think  it  will  be  found  that 
we  will  make  substantial  prognsss  with  the  Bill.     If  there    b(!    any 
ntneiidment  which  I  ])ropose  that  the  mend)er  for  North  Wellington 
(Mr.  McMullen)  or  an^'one  else  is  not  prepared  for  or  does    not     un- 
tlerstand,  it  will  stand  over  until  there  is  ample  opportunity  to  con- 
sider it ;  but  I  ask  the  House  to  go  into  Conunittee,  and    pass  some 
of  these  clauses,  and  we  can  make  substantial  progress  and  not  delay 
tlie  prorogati(jn  of  the  Session.     I  have  done   the   bt'st    I    could    to 
make  the  nature  of  this  bill  as  well  known  as  possible,  and    I    have 
received  information  from  all  parts  of  the  Dominiim,  from   business 
men,  boards  of  trade,  banking  institutions  and  private    persons    in- 
timating that  their  opinion  is  favorable  to  the  principle  of  the  Bill — 
to  the  ])roposal  that  we  should  codify  and  make  uniform  as    far   as 
can  possibly  be  done  the  laws  relating  to  this  important  sul)ject  all 
thr<nigli  the  Dominion;  and  I  think  that,  inasmuch  as  the  })rinei])le 
is  accepteil  and  there  are  no  abstruse  details  in    the     Bill     and    tiie 
chanm'S  in  the  law  are  very  sli^'ht  and  verv  few,  the  sooner  the  co- 
dification  is  accomplished  the  better,  and  I  can    promise   no    better 
means  of  disseminating  the  information  or  making    the    provisions 
hetter  known  to  the  House  next  Session  than  I  have    adopted    this 
Session. 

Mr.  Laurieh.  I  do  not  think  the  hon.  gentleman  has  rightly 
ap])rehended  the  spirit  of  the  objections  that  have  come  from  this 
side  of  the  House.     There  is  certaiidy  no  fault  to  be  found  with  the 
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hon.  gentleman  in  regard  to  tlie  introduction  of  this  Bill  and  press- 
ing it  forward  ;  but  the  oljjeetion  raised  by  the  hon.  member  for 
Northumberland  (Mr.  Mitchell)  is  one  which  I  think  cannot  be  suc- 
cessfully met.  It  is  that  the  desire  prevails  on  both  sides  of  the  House, 
as  was  expressed  the  other  day  by  the  First  Minister,  to  have  proro- 
gation before  Easter.  Now,  there  are  not  more  than  about  twenty 
two  or  twenty-three  working  days,  and  considering  that  we  have 
part  of  the  Estimates,  the  Supplementary  Estimates  for  the  current 
year  and  Supplementary  Estimates  for  next  year,  and  we  have  al- 
ready on  the  paper  nineteen  different  subjects  to  go  through,  it  is 
almost  impossible  to  prorogue  before  Easter  if  this  measure  is  taken 
up  and  considered.  The  hon.  Minister  has  asked  at  what  Session 
this  subject  can  be  taken  up,  if  not  at  this  Session.  Perhaps  next 
Session  Parliament  will  be  called  at  such  a  time  that  Piaster  will 
not  happen  to  fall  about  the  tenth  week  of  the  Session.  If  we  do 
not  prorogue  before  Easter,  the  Session  may  be  prolonged  for  some 
time  afterwards.  There  is,  however,  a  connnendal)le  desire  to  pro- 
rogue before  Easter.  We  on  this  side  of  the  House  desire  to  do  so, 
and  we  will  help  the  Government  in  that  respect ;  but  I  am  afraid 
if  the  hon.  gentleman  persists  in  pushing  this  Bill,  which  is  a  lieavy 
one,  we  will  not  realize  our  hope.  No  doubt  the  Bill  is  an  essen- 
tial one,  but  it  is  not  an  urgent  one,  and  the  community  can  wait 
twelve  months  without  suH'ering. 

Mr.  Mitchell.  I  do  not  think  I  can  put  the  case  any  better 
than  tlie  hon.  gentleman  who  has  just  resumed  his  seat  has  done, 
and  perhaps  not  quite  so  well ;  but  I  endorse  every  word  he  has 
uttered  in  relation  to  the  general  desire  for  an  early  prorogation, 
and  I  think  both  sides  of  the  House  will  acjrec  in  that  sentiment. 
I  agree  that  if  we  take  up  this  Bill,  a  Bill  every  line  of  which  in- 
volves a  lawsuit,  and  there  is  a  great  many  lines  in  the  Bill,  there 
may  be  doubt  as  to  proroguing  before  Easter  ;  and  as  it  is  one  which 
requires  the  greatest  consideration,  I  thing  it  is  unwi.se  for  the 
Government  to  press  the  consideration  of  it  at  this  stage  of  tht^ 
Session,  which  everyone  expects  to  be  .short.  The  hon.  Minister  has 
said  that  if  he  thought  the  princi]:)le  of  the  Bill  did  not  meet  with 
the  approl)ation  of  the  country  at  large,  he  wc^uld  not  press  it. 
Every  one  who  has  exprf  ssed  their  opinicms  about  the  Bill  admit 
that  its  principle  will  be  approved  by  the  country  at  large,  but  what 
I  object  to  is  this,  that  this  Bill  which  the  hon.  gentleman  has  laid 
before  the  House  at  the  very  earliest  .stage  he  could  lay  it 
before  the  House — and  nobody  blames  him  for  delay — but  that  he 
has  at  a  subsequent  stage,  made  amendements  to  the  Bill,  which,  as 
he  says  himself,  have  been  the  result  of  correspondence  with  bank- 
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ers, brokers,  notaries,  boards  of  trade  and  individuals  of  the  general 
public,  and  which  amendments  we  have  ikj  notice  of.  The  fact  of 
those  representations  being  made  to  liim  shows  that  important  in- 
terests are  involved  and  that  tlie  public  are  anxious  aV)()ut  the  mea- 
sur(3.  I  believe  that  it  is  almost  a  certainty  that  discussions  of  a 
very  extended  and  lengthy  character  will  arise  upon  this  Bill.  What 
I  object  to  particularly,  and  what  my  lion,  friend  the  Minister  does 
not  I'efer  to  sufficiently  in  his  answers  to  the  objection,  is  that  the 
pul)lic  have  endeavored  to  get  information  about  the  ameiubnents, 
and  that  they  have  been  unable  to  obtain  it.  I  have  .sent  for  those 
amendements  every  (hxy  last  week  to  the  Distribution  Office,  but  I 
was  unable  to  get  them.  The  only  copy  I  could  get  was  one  sent 
me  by  the  lion,  gentleman  himself  and  which  I  sent  away  to  a 
person  who  had  asked  me  for  it.  On  every  occasion  on  which  I 
visited  Montreal  during  this  Session  I  have  had  people  asking  me 
to  gt.'t  a  copy  of  tliis  Bill  for  them,  and  since  this  amended  Bill  has 
com(3  in  eiKjuiries  for  the  amended  Bill  have  been  made;  over  and 
over  again.  Nobody  denies  the  necessity  of  co(hfying  our  laws  in 
this  respect,  but  none  will  pretentl  that  the  {question  of  dealing  with 
promissory  notes,  the  manner  of  meeting  them,  their  dates,  the 
liability  of  individuals,  the  liability  of  partners  and  the  course  pur- 
sued by  banks,  and  matters  of  that  kind,  does  not  involve  an  im- 
portant principle  and  that  therefore  time  should  be  given  for  its 
consideration.  While  the  country  does  approve  of  the  codification 
of  the  laws  controlliiiiij  the  financial  affairs  of  the  countrv,  vet, 
before  old  lines  of  business  are  disturbed,  and  new  issues  createtb 
the  people  interested  have  a  right  to  feel  that  they  fully  understand 
the  changes  that  are  to  be  made,  and  they  should  have  ample  time 
to  deliberate  on  an<l  consider  them.  1  rei)eat  aijain,  what  has  been 
so  frequently  stated  from  this  side  of  the  House,  that  it  is  important 
that  a  Bill  of  this  nature  should  receive  the  most  ample  considera- 
tion, an<l  that  gentlemen  who  sit  here  representing  the  public  should 
hive  a  full  opportunity  of  consulting  the  people  as  to  the  provisions 
of  this  Bill.  There  is  no  measure  which  could  be  brought  before 
this  House  on  which  so  much  correspondence  could  arise,  and  on 
which  so  many  suggestions  could  be  obtained  from  people  interested. 
If  lu^n.  gentlemen  wish  to  close;  the  Session  at  the  time  they  say, 
ami  we  are  all  anxious  that  they  should,  they  should  have  this  Bill 
rej)riuted,  in  order  that  the  public  may  be  aware  of  the,  changes 
which  are  proposed,  and  defer  a  consideration  of  the  Bill  to  an  early 
stage  of  next  Session.  I  believe,  that  this  will  meet  with  the  ap- 
proval of  the  country,  and  I  am  sure  it  will  meet  with  the  approval 
>of  the  House. 
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Sir  John  Thompson.  I  think  that  the  request  I  have  made  is  a 
reasonable  one,  notwithstandino^  the  repetition  of  the  objections  for 
our  niakin<!^  progress  witli  the  Bill.  The  fact  that  the  Bill  was  a 
recast  in  galley  form,  and  the  amendments  I  intended  to  make  em- 
braced in  it,  has  given  the  hon.  gentlemen  an  idea  that  the  Bill  has 
been  entirely  remodelled.  Such  is  not  the  case.  What  I  propose  is 
that  the  Bill  should  proceed,  and,  if  we  think  there  are  such  changes 
introduced  in  the  galley  form  as  will  reipiire  a  reconstruction  of 
the  Bill  or  a  protracted  discussitm,  I  an)  (juite  willing  that  such  a 
clause;  should  stand  over,  and  I  am  ready  to  listen  to  any  represen- 
tations as  to  the  necessity  for  making  these  changes  at  all.  So  far 
as  this  being  a  Bill  that  M'ill  involve  sei'ious  changes  in  the  prcst-nt 
system  the  lion,  gentleman  will  be  surprised  when  he  tin<ls  out,  as  I 
am  sure  he  will,  how  nmcli  there  is  of  it  which  is  the  present  law, 
and  a  law  known  to  every  one  interested  in  the  Inisiness. 

^Ir.  Mri'CHELi..  The  point  T  make  is  that  as  tlicre  are  important 
changes  ])rop()sed  we  should  have  an  opportunity  of  sending  copies  of 
that  Bill  to  the  business  men  of  the  counti}-,  in  order  that  they  may 
discover  and  point  out  to  us  what  changes  are  desirable,  and  how 
far  the  changes  tiia*"  are  suggesteil  are  sueli  as  are  re(pnred  by  the 
needs  of  the  case.  The  meml)ei's  of  the  House  ought  certainly  to 
have  notification  of  those  changes  before  they  go  into  the  consider- 
ation of  the  Bill. 

Motion  agreed  to,  and  House  resolved  itself  into  Counnittce. 

(In  the  Committee). 

On  section  2, 

Mr.  Weldon  (St.  John).  What  is  "  notification  ?"  I  do  not  (pilte 
un<lerstand  that.  • 

Sir  John  Thompson.  The  lion,  gentleman  will  see  that  actual 
acceptance  on  the  face  of  the  bill  may  be  waived. 

Mr.  Wi:iJ)ON  (St.  John).  I  can  understand  it  if  the  acceptance 
had  bec^n,  as  it  can  Im  sometimes,  by  letter.  Acceptances  are  not 
necesstiry  under  our  present  law,  but  now  the  acceptance  must  li  ■  on 
the  face  of  the  bill  itself. 

Sir  JoH>J  Thomi»son.  In  section  21  there  is  a  provision  as  to  h ow 
the  acceptance  is  to  be  made.  The  acceptance  implies  not  only  the 
writing  of  the  name  on  the  face  of  the  bill,  but  delivery. 

Mr.  Mc Mullen.  I  want  to  know  what  acceptance  by  deliveiy 
means  ?  Does  it  merely  mean  presenting  a  draft  at  a  man's  office 
or  to  his  servant  ? 

Sir  John  Thompson.  If  a  bill  should  be  drawn  on  the  hon.  gen- 
tleman, and  he  desires  to  accept  it,  his  acceptance  is  not  completed 
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hy  his  merely  writing  the  word  "  accepted  "  on  the  bill  and  sif^ning" 
his  name  under  it,  hut  he  nuist  deliver  it  hack  to  the  iiolder  before 
his  acceptance  is  complete.  But  the  object  of  this  Bill  is  to  provide 
that  while  that  completes  an  acceptance,  the  lion,  gentleman,  if  he 
accepted  the  bill,  could  send  his  lu^tification  by  letter,  which  would 
have  the  same  ertect  as  delivery.  It  is  intended  to  make  that  a 
binding  contract  of  acceptance,  ilthough  the  bill  itself  may  remain 
in  the  possession  (jf  the  acceptor,  and  not  have  been  delivered. 

Mr.  McMuLLEN.  I  would  lik(>  to  ask,  in  the  case  of  a  person  ac- 
cepting a  bill  and  signing  his  name  upon  it,  does  this  bill  make  pro- 
vision that  he  can  complete  the  acceptance  by  telephone — by  notify- 
ing the  bank  that  he  accepts  it  ? 

Sir  John  Thompson.  Yes.  I  intend  to  propose  instead  of  the 
definition  of  banker  in  the  J3ill,  that  tlu;  expression  banker  means 
an  incorporated  baidc  or  a  savings  bank  carrying  on  l>usiness  in 
Canada.  Hon.  members  will  fully  understand  that  it  is  necessary 
in  this  country  that  we  should  have  a  different  dehnition  of  banker 
from  that  in  tlie  English  Act.  In  the  LTuited  Kingdom  there  are 
very  few  incorporated  banks,  the  business  of  banking  being  princi- 
pally carried  on  by  firms  and  private  Ijanks.  In  this  country  1  think 
it  wt)uld  be  more  convenient,  and  would  answer  all  jmrposes,  to 
limit  the  definition  to  incor[)i)rated  banks  and  savings  banks.  If 
we  adopted  the  English  defininition,  viz.,  all  persons  who  cany  on 
the  business  of  banking  it  would  be  very  diflicult  to  determine  who 
are  bankers  and  who  are  not. 

Mr.  ^[cMuLLEN.  I  would  like  to  know  the  object  (»f  limiting  these 
transactions  to  chartered  banks  and  excluding  private  banks.  There 
are  a  gn^at  many  places  in  the  Province  of  Ontario  where  there  are 
none  but  private  banlcs,  and  I  would  like  to  know  whether  this 
provision  will  interfere  with  the  business  of  those  banks. 

Sir  John  Th(JM1'sox.       It  will  not  restrict  business  at  all,  but 

certain   special   provisions   mv    made    in    the    Act  with   respect   to 

hankers  in  this  country,  and  we  all  understand  a  l)anker  to  mean  in 

this  ccnnitry  an  incorporated  bank.       It  wcndtl  take  me  a  long  time 

to  explain  the  operation  of  these  definitions,  and  therefore  I  a)n 

•  piite  willing  to  let  the  interpretation   clause  stand  so  that  as  we  go 

throu<di  the  Bill  hon.  (gentlemen  will  see  the  force  of  these  various 
I    •    •  • 
aehnitions. 

Mr.  Amyot.  I  would  sui^nrest  that  the  following  sub-section  be 
added  to  section  2  : — 

The  expression  "  sij^nature  "  means  the  name  in  full  of  the  party  signing:,  or 
his  ordinary  signature,  or  his  usual  cross  in  tlie  presence  of  one  or  more 
witnesses. 
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On  section  li, 

Mr.  Langelieu  (Quebec).  I  tliink  the  article  in  the  Quebec 
Civil  Code  is  much  shorter  and  more  satisfactory  than  this  section. 
The  article  reads : 

"  A  l)ill  of  excluint?e  is  a  written  order  by  one  person  to  another  for  the 
payment  of  money  iibsohitely  and  at  all  events." 

That  d(>finition  has  always  been  found  very  satisfactory. 

Sir  John  Thompsox.  It  means  thu  sjime  thini;.  The  hincjuaore  is 
very  terse  and  expressive,  but  it  has  the  disadvantage  of  being  mere 
code  language  iu  contradistinction  to  the  usual  language  of  statutes. 
It  is  better  to  follow  the  English  (icfinition. 

Mr.  McjMullex.  The  section  reads  that  a  bill  of  exchange  is  an 
unconditional  or<ler  in  writing.  Suppose  a  bill  is  half  in  writing 
and  half  printed,  will  it  be  covered  l)y  that  .section  ? 

Sir  John  Thompson.  This  section  is  precisely  in  the  words  of 
the  English  statute,  which  certaiidy  applies  to  bills  partly  written 
and  partly  printed. 

Mr.  Laltiueii.  Tiie  word  "writing"  is  simply  in  contradistinction 
to  verbal  agreement. 

Mr.  GlR(JUARl).  This  section  defines  a  bill  of  exchange  to  be  an 
order  paya})le  to  a  specified  person  or  to  bearer.  Supposing  there 
is  an  order  to  pay  to  blank.     Will  that  be  a  bill  of  exchange  .' 

Sir  John  Thompson.  No  ;  not  without  some  further  provision. 
It  may  be  so  in  its  efi'ect,  but  it  will  not  be  so  under  this  clause. 

Sub-section  2, 

Mr.  Wei.don  (St.  John).  In  the  9th  section  a  party  is 
allowed  to  draw  a  bill  of  exchange  payable  at  the  current 
rate  of  exchange.  That  has  been  held  not  to  be  a  bill  of  exchange, 
and  as  this  Dth  section  would  appear  to  be  contradictory  to  the 
sub-section  we  are  now  on,  that  contradiction  should  be  removed. 

Sir  John  Thompson.  We  will  add  the  words  "  unless  hereinafter 
otherwise  provided." 

Mr.  Lauuier  Do  I  understand  that  under  this  Act  a  bill  will 
not  be  payable  to  order,  but  payable  to  a  person  named,  and  will  be 
negotiable  ? 

Sir  John  Thompson.  If  it  is  not  payable  to  order  or  to  bearer 
it  is  not  negotiable  except  by  sub-section  4.  We  define  that  a 
negotiable  bill  must  be  m  ide  payable  to  order  or  to  bearer. 

Mr.  GiROUARi).  I  presume  an  I.  O.  U.  without  order  or  bearer, 
would  be  necjotiable  under  this  clause.  That  is  a  change  in  the  law. 
It  IS  a  serious  thing  to  chancje  the  mode  of  doing  business  in  tins 
way. 
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Sir  John  Thomp.son.  I  think  that  is  the  law  of  the  Province  of 
Quebec. 

Mr.  L.VUlUEli.  No;  in  the  Province  of  (Juel)ec,  unless  it  is  made 
to  order,  it  is  not  negotial)lt'.  If  it  has  not  one  of  these  two  i[ualities 
certainly  it  is  not  negotiable. 

Sir  John  Thomi'SON.  The  hon.  gentleman  is  right,  but  the  object 
of  the  main  section  is  to  establish  the  validity  of  the  instrument,  to 
make  plain  and  simple  the  law  relating  to  bills  of  exchange,  and  to 
aholish  the  magic  effect  of  certain  vvord.s,  or  the  omission  of  certain 
words,  in  the  instrument  itself. 

Mr.  L.vuiiiER.  I  think  the  magic  effect  of  words  should  be  re" 
tained  as  far  as  practicable. 

Mr.  Lister.  I  think  the  clause  as  it  stands  now  is  the  proper 
legislation.  Acconling  to  the  law  in  the  Provinne  of  Ontario,  if  we 
want  to  make  a  bill  })ayable  at  a  certain  place,  we  must  put  the 
words  "  not  elsewhere." 

Mr.  Mc Mullen.  I  am  satisfied  that  advantage  will  be  taken  of 
sim[)le-minded  people  if  this  provision  becomes  the  law  as  it  is  at 
present  drawn.     It  is  desirable  to  change  the  law  as  little  as  possible. 

Sir  John  Thompson.  I  never  .saw  any  simple-minded  person 
wiio  was  .so  well  ac([uainted  with  the  law  as  to  und-'rstand  that 
nobis  were  not  negotiable  unless  the  words  "or  order"  were  upon 
th'Mi,  although,  of  course,  there  may  b(^  such  cases.  The  whole 
<)l»jeet  of  the  Bill  is  to  make  the  law  broad  and  plain,  and  a  contract 
should  bo  just  what  it  purports  to  be  on  its  face.  We  should  do 
awiy  with  collateral  arrangements  by  word  of  mouth  and  compel 
persons  who  give  notes  and  wish  any  restriction  to  put  the  restric- 
tion on  their  face.  This  was  the  law  of  Scotland,  and  it  has  now 
bt'en  adopted  as  the  law  of  the  United  Kingdom. 

Mr.  L.\NGELIER  (Quebec).  I  can  see  no  objection  to  the  provision, 
which  will  not  make  much  difference  as  regards  the  law  of  the 
Province  of  Quebec.  Under  the  Code,  if  a  hill  is  negotiable  it  is 
l^ayable  from  bearer  to  bearer,  but  it  can  be  transferred  by  a  notarial 
(ici'd  of  assignment. 

Mr.  LoviTT.  Supposing  there  is  no  rate  of  exchange  named  in  a 
hill,  what  would  be  the  rate  ? 

Sir  John  Thompson.  The  law  at  present  provides  that  it  should 
he  paid  at  the  rate  of  exchange  on  the  day  that  the  bill  is  payable. 

Mr.  L.\NGELIER  (Quebec).  Suppose  a  bill  is  drawn  in  France, 
and  no  rate  of  interest  is  mentioned,  would  the  Canadian  rate  or 
the  French  rate  obtain  ? 
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Sir  John  Thompson.  It  would  be  a  foreign  drat't,  and,  piohubly, 
tlio  rate  would  l>o  according  to  the;  rate  of  the  country  in  which  the 
bill  was  drawn. 

On  section  10. 

Mr.  White  (Rontrcw).  As  I  understand  it  is  proposed  by  this 
section  to  make  a  sinht  bill  payal)le  on  demand,  that  bill  would 
cause  a  change  whicli  would  be  very  inconvenient  to  a  great  many 
peo[)le. 

Mr.  Camppef.L.  I  think  that  the  present  custinn  of  three  days' 
grace  should  be  maintained.  It  is  now  (juite  customary  to  allow 
those  three  days  on  bills  payable  on  sight. 

Mr.  Wiirn:  (Renfj-ew).     That  is  the  law. 

Sir  John  Thompson.  It  is  not  settled  to  l)e  the  law,  but  tlu^ 
practice  is  so.  This  is  to  make  it  clear  what  the  law  on  the  suliject 
is. 

Ml'.  (JiHor.MH).  I  do  not  see  how  in  fue((  of  the  custom  of  giving 
three  days'  grace;  we  should  interfere  with  it. 

Sir  John  Thompson.     We  will  let  the  clause  stand. 

Mr.  SlJTHEUL.VNl).  I  think  the  custom  of  allowing  three  days' 
grace  is  one  of  great  importance  between  banks  and  merchants,  and 
1  hope  tin;  Minister  will  see  his  way  clear  to  continue  the  cust(jiii 
we  have  now. 

Sir  John  Thompson.  Of  course  it  would  be  an  advantage  to 
those  who  have  to  pay.  At  present  there  is  no  obligation  to  givti 
the  three  days'  grace  ;    some  do  and  some  do  not. 

Mr.  SrTHEHL.\Nl).  If  the  present  system  is  interfered  with,  it 
will  cause  a  great  deal  of  inconvenience — it  would  make  sharp  and 
short  payments. 

Mr.  White  (Renfrew).  I  think  the  present  system  is  much  tin; 
better  ('  le,  and  1  would  not  like  to  see  it  changed  as  regards  sight 
drafts.  Sup[)ose  a  bank  has  a  draft  payable  on  demand,  it  would 
be  inconvenient  for  the  holder  of  the  draft  to  wait  for  its  paynuint. 
The  distinction  between  sight  drafts  and  demnnd  drafts  is  that  a 
sight  draft  is  understood  to  l)e  a  draft  })ayable  three  days  after  it  is 
accepted,  and  I  think  that  custom  should  be  continued.  I  think  it 
ought  to  be  so  expressed  in  the  Bill,  if  the  law  does  not  already 
express  it. 

Mr.  SUTF  .).     Most  business  witli  merchants  is  done  through 

the  bank  xrrangement  is  made  to  pay  on  demand  or  in  cash. 

The  (h'f  presented  to  the  merchant,  and  if  he  w^ere  not  ready 

there  auu  viien  to  pay  the  cash,  the  note  would  be  protested  ;  but 
where  three  days'  grace  are  allowed,  he  accepts  the  bill  and  has  three 
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days  in  which  to  provide  for  paynent,  and  that  arrangement  meets 
all  practical  purposes. 

Sir  John  Thomtson.  Now  that  attenticm  is  called  to  the  matter, 
I  will  allow  th(!  section  to  stand  so  that  it  can  bo  looked  into. 

On  section  l.'J. 

Mr.  M(;MirLF.EN.  I  think  it  is  not  wise  to  niak(^  a  hill  a  le<ral 
instrument  when  it  vs  dated  on  Sunday.  The  pi'esent  law  is  that 
when  a  note  is  dated  on  Sunday  it  is  not  eoUectahle. 

Sir  .John  Thompson.  We  do  not  chani^e  the  law  retrardiuir  the 
validity  of  notes  made  on  Sunday.  T\\\h  is  simply  the  present  law, 
hut  in  order  to  remove  doubts  we  declare  that  a  note  is  not  valid  by 
reason  of  being  dated  on  Sunday,  which  may  have  been  done  by 
mistake. 

On  section  14. 

Mr.  Lan(Ji:likii  (Quebec).  I  would  suggest  the  propriety  of  doing 
away  witli  tho.se  days  of  grace.  Tlmy  have  been  done  away  with 
in  France,  Italy,  (lei-many,  and  I  think  in  Spain.  It  seems  to  be 
childish  that  when  a  bill  is  payable  on  a  certain  day  three  days 
additional  shouM  be  given.  Thi>:  used  to  exist  in  the  French  law, 
hut  they  abolished  it  in  the  code  of  commerce. 

Sir  John  Thompson.  It  presents  a  grcuit  anomaly  as  compared 
with  other  contracts,  but  I  think  the  custom  is  too  old  and  too  well 
established  to  be  now  changed. 

Mr.  GllioUAUl).  I  think  we  should  add  civic  holidays  to  the  list. 
It  is  inconvenient  for  banks  to  have  to  keep  their  doors  open  on 
those  days  when  other  places  of  business  are  closed. 

Mr.  McMuLKEN.  I  ajjree  with  the  sujijxestion  of  tlie  hon.  member 
for  Jacques  Cartier  (Mr.  Girouard).  It  is  unfair  on  a  civic  holiday 
to  ol)lige  the  banks  to  keep  open.  Bank  clerks  should  have  a  respite 
on  that  day  as  well  as  others.  I  have  known  of  cases  where,  on 
such  days,  it  has  been  <litficult  to  gist  men  to  protest  a  note.  The 
notaries  were  away  and  the  notes  have  had  to  be  protested  at  a  late 
hour  at  night,  after  their  return,  in  order  to  hold  the  endorsers. 

Sir  John  Thompson.  That  subject  is  dealt  with  in  the  Act  re- 
lating to  banks.  We  are  only  dealing  with  one  class  of  contracts, 
and  even  if  we  a(  )pted  the  suggestion  just  made,  that  would  not 
make  those  days  bank  holidays.  It  would  be  inconvenient  for  the 
haidc  w^hen  its  doors  were  open,  to  have  to  throw  over  all  bills  and 
notes  until  the  following  day  on  the  mere  proclamation  of  the  mayor 
of  a  town. 

Mr.  Mills  (Bothwell).  If  the  mayor  were  a  debtor  he  might 
proclaim  a  good  many  holidays. 


366 


Appendix. 


I 


Mr.  Daly.  The  custom  with  banks  is  when  a  civic  holiday  is 
proclaimed  for  the  manager  to  arrange  with  his  customers  several 
days  beforehand  to  meet  their  bills,  or  to  arrange  with  their  solicitors 
to  attend  at  three  o'clock  in  the  aftei-noon,  and  one  clerk  is  kept  on 
hand  to  receive  payments  of  these  bills. 

Mr.  GiKOUARi).  Under  our  Code,  article  2290,  if  a  bill  is  refused 
by  the  drawee  in  case  of  need,  it  must  be  presented  to  the  referee, 

Mr.  LANCiELlER  (Quebec).     That  is  a  very  good  provision. 

Sir.  John  Thompson.  In  the  United  Kingdom  that  matter  was 
unsettled,  but  in  the  United  States  the.  presentment  is  obligatory. 
It  tieems  that  by  tlie  German  law  it  is  obligatory.  It  is  a  question 
whether  we  should  adopt  the  provision  of  the  Quebec  Code  or  the 
English  system,  and  certain!}'  the  suggestion  as  to  the  inconvenience 
which  may  result  from  the  necessity  to  present  the  bill  to  the  referee 
is  a  serious  question. 

Mr.  Lister.  I  think  t  j.  Statute  should  remain  as  it  is.  The 
referee  may  live  a  long  distance  away  from  the  place  where  it  would 
be  impossible  in  point  of  time  to  reach  him,  and  therefore  both 
troubie  and  expense  would  be  saved  by  adopting  this  provision. 

Mr.  GiHOUARl).  I  do  not  think  that  is  a  correct  position  to  take. 
If  the  holder  accepts  that,  he  knows  what  he  is  doing.  If  the  referee 
lives  at  too  great  a  distance,  he  should  not  accept  tlie  bill  in  tliat 
form. 

Mr.  Langelier  (Quebec).  I  think  it  would  be  well  to  take  tlie 
law  as  we  have  it  in  Quebec.  As  the  hon.  member  for  Jaccpies 
Cartier  (Mr.  Girouard)  has  stated  both  parties  to  the  bill  should  be 
equally  respon.sible. 

Mr.  Weldon  (St.  John).  I  agree  with  my  hon.  friend  from 
Lambton  (Mr.  Lister)  that  a  great  deal  of  inconvenience  might  be 
caused  by  the  adoption  of  this  provision. 

Mr.  LaN(4ELIER  (Quebec).  Then  why  should  the  referee  accept 
the  responsibility  ? 

Mr.  Lister.     Probably  he  could  not  get  anytliing  better. 

Mr.  LAN(iELlER  (Quebec).  Then  it  is  for  him  to  decide  when  the 
bill  is  made. 

Mr  Girouard.  There  may  be  two  drawers  and  the  Bill  may  lie 
payable  in  two  places,  and  if  the  holder  could  not  go  to  the  two 
places  it  would  be  a  serious  inconvenience. 

Sir  John  Thompson.  I  do  not  think  it  would  be  a  serious  in- 
convenience, as  the  reference  in  case  of  need  will  not  be  much  used, 
because  the  bill  proposes  to  prevent  damages  for  dishonor  as  it  does. 

On  section  19. 

Mr.  Weldon  (St.  John).     I  know  that  this  is  the  English  law. 
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but  their  banking  system  is  different  from  ours,  and  I  cannot  see 
any  reason  or  argument  why  that  practice  should  be  introduced  in 
this  Dominion. 

Sir  John  Thompson.  It  is  the  English  law,  and  it  is  the  law  of 
Canada  as  regards  bills  of  exchange,  and  it  seems  much  better  to 
make  it  applicable  to  promissory  notes  as  well.  I  do  not  see  why 
there  should  be  any  distinction  between  promissory  notes  and  bills 
of  exchange,  and  it  seems  to  me  that  it  would  be  much  better  to 
make  the  law  uniform  unless  there  is  some  serious  objection. 

Mr.  Sutherland.  In  Ontario  a  great  many  people  make  their 
bills  payable  at  their  business  offices  or  at  their  bank.  The  bill  has 
to  be  presented  there  before  it  is  protested,  and  I  would  like  to  know 
whether  this  clause  interferes  with  that  or  not  ? 

Mr.  Weldon  (St.  John).  It  seems  to  me  that  it  might  place  the 
acceptor  in  a  very  awkw^ard  position.  Suppose  a  person  at  Halifax 
accepts  a  bill  payable  at  a  bank  and  provitles  the  funds  to  nieet  it. 
He  may  be  away,  and  if  this  alteration  is  made  in  the  law  the  bill 
need  not  be  presented  to  the  Ijank  and  the  party  may  be  sued  unless 
he  hunts  up  the  bill  himself.  Suppose  my  friend  from  Bothwell 
lives  in  London,  Ontario,  and  he  makes  a  bill  payable  at  a  branch 
of  the  Bank  of  Montreal  in  London,  the  first  thing  he  knowsis  that 
a  lawyer  in  Ottawa  may  have  the  case  in  hand  to  sue  him,  although 
if  the  bill  were  presented  at  the  proper  bank  the  funds  were  there 
to  meet  it. 

Sir  John  Thompson.  I  think  the  reason  for  the  chano-e  in 
England  was,  that  in  agreat»many  of  those  tnxnsactions  the  person 
in  whose  favor  the  bill  is  drawn  re([uires,  for  the  convenience  of 
protest,  notice  of  presentment,  that  some  place  l,)e  designated  in 
which  he  can  perform  those  duties,  and  in  very  many  cases  it  is  in- 
tended only  as  an  address. 

Mr.  Mills  (Bothwell).  It  seems  to  n)e  that  if  a  party  makes  a 
hill  so  payable  he  ought  to  be  bound  Vty  it.  The  words  "not  else- 
where "  w  juld  be  regardetl  as  superfluous  in  any  other  case  than 
that  of  a  bill  or  promissory  note.  If  a  party  desigi'.ifc.^a  partieular 
place  as  the  place  of  payment  surely  he  means  "  not  elsewhere." 
You  give  no  meaning  to  those  words  under  the  present  interpre- 
tation of  the  law.  If  a  man  makes  a  note  ]iayable  at  the  Bank  of 
Commerce  in  Toronto,  and  if  he  does  not  add  the  words  "not  else- 
wliere"  the  holder  can  make  it  payable  where  he  pleases.  That 
makes  the  w^ords  "  payable  at  the  Bank  of  Conunerce  in  Toronto  " 
perfectly  meaningless.  It  seems  to  me  most  absurd  that  we  should 
persist  in  inserting  words  that  in  any  other  document  in  the  world 
would  be  regarded  as  superfluous. 
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Sir  John  Thompson.  I  am  only  arguing  in  favor  of  the  present 
statute,  not  only  of  England,  but  of  Canada  as  well,  on  that  subject 

Mr.  Sutherland.  Before  this  section  is  passed,  I  would  like 
distinctly  to  understand  whether,  if  a  merchant  makes  a  bill  payable 
at  his  office  or  at  a  bank  in  a  certain  town  or  city  where  he  does 
business,  it  is  necessary  to  present  that  bill  at  that  place.  In  the  great 
majority  of  cases  the  custom  is  to  make  notes  or  drafts  payable  at  the 
bank  where  the  maker  of  the  note  does  business,  and  it  is  not  necessary 
for  him  to  be  there  when  the  note  falls  due,  because  it  is  usual  for  the 
bank  to  charge  the  note  to  his  account.  That  is  a  great  ccmvenience, 
becjiuse  when  people  are  away  from  home,  their  bank  in  that  "/ay 
protects  thcxn.  To  make  the  law  such  that  a  note  would  be  placed 
in  the  solicitor's  hands  and  costs  incurred  if  the  maker  were  not 
present  when  it  falls  due  at  the  place  where  it  is  made  payable, 
would  be  changing  the  whole  custom  of  business  and  would  be  a 
great  injury  to  the  business  of  the  country.  I  hope  the  Minister 
will  take  this  into  consideration,  and  ask  any  merchant  or  bank 
whether  it  would  be  to  the  interest  of  the  business  comnmnity  to 
make  this  change. 

Sir  John  Thompson.  I  understand  tha'  the  honorable  fjentleman 
is  perfectly  satisfied  with  the  present  sy  cem.  Well,  this  Bill  docs 
not  change  it.  It  is  true,  under  the  present  law,  the  bill  need  not 
be  presented  at  the  particular  place,  and  an  action  may  be  brought 
or  a  protest  made  without  its  being  presented  there.  It  may  be  an 
inc(jnvenience  to  have  the  law  so ;  but  the  honorable  member  will 
see  how  slight  the  inconvenience  is  when  he  urges  that  that  system 
is  carried  on  everywhere  now  and  is  a  good  one.  But  the  inconve- 
nience, on  the  other  hand,  is  the  inconvenience  ati'ecting  the  liability 
of  the  parties,  and  imposing  the  necessity  of  presenting  the  bill  at 
that  place,  in  order  to  charge  the  parties  at  all,  in  order  to  enable 
them  to  be  sued  at  all,  even  though  there  may  be  no  funds  there, 
or  the  place  may  not  be  accessible  or  it  may  be  a  place  where  nobody 
lives.  It  is  necessary  to  go  through  the  form  of  presenting  them 
before  an  action  can  be  brought  against  the  maker  of  a  note. 

Mr.  Sutherland.  I  will  guarantee  thai  you  will  not  find  these 
words  in  the  printed  form  of  any  bank  in  Canada. 

Sir  John  Thompson.  These  addresses  are  given  mostly  for  the 
convenience  of  the  banks,  especially  in  the  case  of  persons  living  in 
the  suburbs  or  at  a  distance  from  the  town.  They  say,  you  nmst 
give  us  the  address  of  some  one  in  town  where  we  can  present  the 
not(!  for  acceptance  or  payment. 

Mr.  Weldon  (St.  John).  I  think  this  provision  was  first  put  in 
the  Act  of  1886,  having  been  taken  from  the  Consolidated  Statutes 
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of  Upper  Canada,  but  until  that  Act  was  passed  the  practice  in  New 
Brunswick  was  very  ditferent.     There   the  acceptor  made  the  bill 
payable  at  a  particular  place,  and  that  was  done  for  tlie  convenience 
of  all  parties,  and  it  must  be  presented  at  that  place  when  it  falls 
(hie.     The  effect  of  this  provision  is  that  an  acceptor  must  hunt  up 
tiie  parties  to  the  note  or  else  he  is  liable  to  be  sued,  and  I  agree 
with  the  honorable  member  for  Oxford  (Mr.  Sutherland)  that  those 
words  are  never  used.     I  never  saw  a  bill  accepted  yet  with  those 
words  ;  and  I  am  told  by  gentlemen  cognisant  with  the   system  in 
England  that  it  is  more  the  exception  than  the   rule  there.     What 
additional  inconvenience  is  it  to  present  the  bill  where  it  can  be 
charged  to  the  acceptor  ?     The  majority  of  bills  in  this  country  are 
payable  at  a  bank,  and  if  the  party  has  good  credit  or  funds  at  the 
bank,  the  Imnk  meets  the  draft,  and  thus  conveniences  him,  no  matter 
wliere  he  may  be.     But  the  eti'ect  of  tlie  present  system  is  to  make 
the  acceptor  liable  t(j  be  sued  without  being  called   on   to  pay  the 
note  at  all,  and  it  seems  to  me  that  it  would  work  unjustly.     It 
works  no  injustice   or  inconvenience,  because,  when  presented,  he 
must  pay  it.     So  far  as  this  country  is  concerned,  the  old  doctrine 
was  a  great  deal  better,  and  it  is      doctrine  we  always  held  in  New 
Brunswick  until  the  Revised  Statutes  were  passed. 

Mr.  GlilOUARO.  I  find  this  is  another  change  in  our  Code,  but  I 
pi'.isuine  it  is  useless  to  notice  it.  It  is  very  desirable  to  have  uui- 
t'oi'iuity  in  the  English  law,  but  we  ought  to  act  carefully  when  we 
C)  u.i  to  make  so  many  changes  in  the  business  relations  of  the  coni- 
inuuity.     Article  327  of  our  Code  says  : 

'■  [fa  bill  of  exchange  be  ma;le  payable  at  any  statai  putce,  eitlier  by  its  ori- 
gin il  tenor  or  bv  a  qualified  acceptance,  presentment  must  be  made  at  such 

plU'C." 

By  this  Bill,  in  order  that  presentment  should  be  made  at  a  particular 
place,  the  words  "  only  and  not  elsewhere  "  must  be  inserted.  This 
clause  is  to  be  found  in  the  statute  of  1849,  which  was  the  first 
statute  of  importance  concerning  bills  of  exchange  and  prodiissory 
iiDtiis,  but  after  a  few  years  it  was  foun<l  to  be  so  inconvenient,  and 
gave  rise  to  such  misunderstanding,  that  the  law  was  repealed.  The 
C')le  promulgated  in  1860  did  not  contain  those  words.  It  is  very 
much  to  be  regretted  that  so  many  changes  should  be  made  just  to 
have  uniformity  with  the  laws  of  England.  We  ought  to  be  more 
cii'i'ful  to  have  uniformity  among  the  different  Provinces,  especially 
as  these  words  "  not  elsewhere  "  are  not  to  be  found  in  the  laws  of 
an  ,•  nation  on  the  continent  of  Europe  or  in  the  United  States. 

Sir  JoHX  Thomi'.son.     It  was  taken  from  the  Consolidated  Sta- 
tutes of  Upper  Canada. 
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Mr.  GiROUARD.     Where  it  applies  to  Ontario  only. 

Sir  John  Thompson.  I  have  no  objection  to  let  that  clause  stand, 
,  but  I  hope  it  will  not  be  supposed  I  do  so  because  I  do  not  see  the 
necessity  of  making  that  clause.  I  am  open  to  conviction  as  to  that 
or  anything  else  in  the  Bill,  but  it  will  be  in  more  uniformity  with 
the  whole  Bill  that  if  there  is  any  limitation  in  the  contract  it  should 
appear  on  the  face  of  it.  The  theory  is,  the  acceptor  owes  a  debt ; 
he  agrees  to  pay  the  debt  at  a  certain  place  on  a  certain  day,  but  he 
sliould  pay  the  debt  anyway,  and  it  is  no  answer  for  him  to  say  that 
he  has  given  the  address  of  a  particular  place,  and  that  the  creditor 
must  be  obliged  to  go  there  or  lose  the  debt.  I  have  known  cases 
where  a  note  was  made  payable  at  a  particular  place  where  it  was 
impossil)le  to  present  it  for  pajanent. 

Mr.  GiROUARi).  In  our  Province  the  acceptor  must  have  funds  at 
the  place  named,  and  there  is  no  presentment  unless  he  proves  he 
has  funds  there  and  kept  them  then;  afterwards. 

Sir  John  Thompson.     It  is  not  so  elsewhere. 

Mr.  GiROUARi).  It  ought  to  be  so  everywhere  else,  instead  of 
taking  the  law  of  England. 

Mr.  Mills  (Bothwell).  I  know  of  cases  where  parties  sold  light- 
ning-rods to  farmers  and  took  notes  payable  at  the  farmers'  resi- 
dences. Later  on  the.se  parties  received  notices  from  a  solicitor  in 
Toronto  that  those  notes  were  in  his  possession  and  asking  payment 
there  with  costs,  although  they  understood  the  notes  were  payable 
at  their  residences. 

Sir  John  Thompson.  We  will  let  the  clause  stand,  on  condition 
that  the  honorable  gentleman  will  banish  from  his  mind  these  notes 
for  lightning-rods.  I  would  not  like  the  law  of  bills  and  notes  to 
be  settled  to  suit  the  hard  cases  of  lightning-rods. 

Mr.  SrTHERLANl).  I  quite  agree  with  the  honorable  the  Minister 
that  these  parties  should  not  be  relieved  of  the  liability  to  pay 
because  the  notes  were  not  presented  at  a  particular  place,  but  I 
object  to  the  makers  of  the  notes  being  put  to  costs  through  no  fault 
of  their  cwn.  If  mv  note  is  pavable  in  the  town  where  I  live,  a 
notary  in  a  distant  place  should  not  have  the  power  of  putting  me 
to  the  expense  of  paying  the  costs  of  that  note  because  the  holder 
did  not  choose  to  present  it  at  the  place  where  it  was  made  payable. 

Mr.  W^HITE  (Renfrew).  Suppose  you  take  the  converse  case, 
where  an  acceptance  is  made  payable  at  a  particular  place  and  before 
it  falls  due  the  agency  of  the  bank  is  withdrawn  from  that  i)lace. 
You  will  not  allow  the  acceptor  to  escape  liability  from  the  impossi- 
bility of  the  holder  presenting  it  at  the  agency  where  it  was  made 
payable. 
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Mr.  Daly.  In  Manitoba  the  Ontario  Bank  had  an  agency  afc 
Portage-la-Prairie  which  they  afterwards  closed,  although  a  great 
many  notes  were  made  payable  there.  The  court  held  that  present- 
ation there  was  not  necessary. 

On  section  20. 

Sir  John  Thompson.  The  provision  in  England  is  the  same  as  it 
was  at  Common  Law,  that  tlie  signature  to  a  blank  paper  stamped 
was  an  authority  to  the  holder  to  till  it  up  to  the  amount  which  the 
stamp  justified.  We  have  no  regulations  as  to  stamps,  but  I  propose 
to  adopt  the  same  principle,  and  to  provide  that : 

Where  a  simple  signature  on  a  blank  paper  is  delivered  by  the  signer  in  order 
tliut  it  may  be  converted  into  a  bill,  it  operates  as  iij)rimd  facie,  authority  to  fill 
it  lip  as  a  complete  bill  for  any  amount,  using  the  signature  for  that  of  the  drawer 
or  the  acceptor,  or  an  endorser;  and,  in  like  manner,  when  a  bill  is  wanting  iu 
any  material  particular,  tlie  ])erson  in  possession  of  it  has  a /uimci/Vtci'' authority 
to  fill  up  the  omission  in  any  way  he  thinks  fit:  In  order  that  any  such  instru- 
ment wlien  completed  may  be  enforceab  e  against  any  person  who  became  a 
party  thereto  prior  to  its  completion,  it  must  be  tilled  up  within  a  reasonable 
time,  and  strictly  in  accordance  with  the  authority  given;  reasonable  time  for 
this  purpose  is  a  question  of  fact:  Provided  that  if  any  such  instrument,  after 
completion,  is  negotiated  to  a  holder  in  due  course,  it  shall  be  valid  and  eflectual 
for  all  purposes  in  his  hands,  and  he  may  enforce  it  as  if  it  had  been  filled  up 
within  a  reasonable  time  and  strictly  in  ac(  ■  •  'ance  with  the  authority  given. 

Of  course,  that  proceeds  on  the  principle  that  the  man  who  signs 
and  authorises  another  to  iii'  up  the  blank  is  negligent  and  must 
bear  the  consequences  of  his  negligence.  As  to  the  lirst  parties  to 
the  contract,  it  must  be  shown  to  be  according  to  the  authority 
given,  but  the  innocent  holder  may  be  misled,  and  tlie  provision  is 
therefore  necessary. 

On  section  21. 

Mr.  Weldon  (St.  John).     Suppose  a  bill  was  stolen  from  the  ac- 
ceptor ? 
Sir  John  Thompson.     Then  it  would  not  have  been  delivered. 

Mr.  Weldon  (St.    John).     Then,  in  the   hands  of  an  innocent 
holder,  it  would  not  be  valid  ? 
Sir  John  Thompson.     I  think  not. 
Committee  rose  and  reported. 

Sir  Hector  Langevin  moved  the  adjournment  of  the  House. 
Motion  agreed  to ;  and  House  adjourned  at  11.50  p.  m. 
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BILLS   OF    EXCHANGE,   CHEQUES   AND    PROMLSSORY    NOTES., 


20th  January,  1S90. 

Sir  John  Thompson  moved  for  leave  to  introduce  Bill  (No.  6)  re- 
lating to  Bills  of  Exchange,  Cheques  and  Promissory  Notes.  Ho 
said  :  This  is  the  Bill  which  received  some  consideration  at  the 
hands  of  the  House  last  Session,  and  I  introduce  it  now  in  accord- 
ance with  the  understanding  then  arrived  at. 


?( 


28th  January,  1890. 

Sir  John  Thompson  moved  second  reading  of  Bill  (No.  G)  relating 
to  bills  of  exchange,  cheijues  and  promissory  notes.  He  said  :  The 
House  will  remember  that  this  Bill  was  introduced  early  last  Ses- 
sion, and  that  considerable  progress  was  made  with  it.  Before  its 
introduction,  even  then,  it  had  been  fully  distributed  througliout 
the  country,  among  institutions  immediately  connected  with  C(Jin- 
merce  ;  not  only  to  the  banks,  but  to  chambers  of  commerce  and 
boards  of  trade,  and  to  any  person  who  manifested  interest  in  the 
subject.  That  distribution  resulted  in  a  numl)er  of  suggestions, 
more  or  less  valuable,  emanating  from  banking  institutions  and 
persons  connected  with  trade  and  counnerce.  Those  amendments 
and  suggestions  were  eventually  incorporated  jn  the  Bill  brought 
before  the  House  when  the  House  was  in  committee ;  but,  at  a  sub- 
sequent stage,  it  was  considered  desirable  in  view  of  the  great  im- 
portance of  the  subject,  and  the  necessity  df  having  a  fuller  consi- 
deration of  it  by  mendjers  of  the  House,  to  withdrav/  the  Bill  for  that 
Session  and  introduce  it  early  in  the  present  Session.  That  has  been 
done.  In  order  to  furnish  further  information  the  Bill  was  distri- 
buted once  more  to  upwards  of  100  organisations  and  persons 
throughout  the  country.  Tiie  result  of  the  second  distribution  Wiis 
not  to  elicit  further  suggestions  of  any  importance  ;  and  I  have, 
therefore,  to  invite  the  attention  of  the  House  again  to  the  Bill,  and 
to  ask  that  it  be  now  read  the  second  time. 

Mr.  Mitchell.     Will  the  Minister  of  Justice  state  briefly  the 
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particular  changes  made  in  the  Bill  now  under  the  consideration  of 
the  House,  from  the  Bill  of  last  year,  especially  changes  in  regard 
to  notarial  action  ? 

Sir  John  Thompson.  The  Bill  is  now  in  precisely  the  state  in 
which  it  was,  with  a  few  verbal  exceptions,  at  the  time  it  was  with- 
drawn last  Session.  The  hon.  gentleman  may  recollect  that,  after 
the  second  reading  of  the  Bill  and  before  progress  was  made  in 
Conunittee,  the  amendments  which  I  intended  to  make  were  em- 
bodied, in  galley  form,  in  a  Bill  then  distributed,  not  universally 
throughout  the  House,  but  pretty  generally.  This  is  the  Bill  as 
then  printed.  I  omitted  to  state  that  the  Bill  has  been  distribut  1 
in  advance  of  this  Session  to  members  of  both  Houses. 

Motion  jigreed  to,  Pill  read  the  second  time  and  House  resolved 
itself  into  Committee. 

(In  the  Committee.) 

On  section  2. 

Sir  John  Thompson.  I  may  say  by  way  of  explanation  that  the 
second  clause  of  the  Bill  contains  the  definitions  embodied  in  the 
English  statute  on  the  subject  of  bills  of  exchange,  with  the  excep- 
tion, of  course,  of  letter  "  c.''  The  English  Act  defines  that  a  banker 
is  a  person  or  body  carrying  on  banking,  whether  incorporated  or 
not.  Inasmuch  as  our  banking  institutions  in  this  country  are  cor- 
porations, the  definition  has  been  made  to  correspond  with  our 
system  in  Canada ;  otherwise  the  section  is  the  same  as  the  English 
law. 

On  section  8,  sub-section  4. 

Mr.  Weldon  (St.  John).  The  words  "or  order"  would  not  be 
necessary  to  make  it  transferable.  This  is  the  efiect  of  this  section, 
is  it  not  ? 

Sir  John  Thompson.     That  is  so. 

Mr.  Mills  (Both well).  I  do  not  know  whether  the  rule  is  uniform 
in  all  the  Provinces  or  not,  but  whore  there  has  been  an  endorse- 
ment by  a  party  in  whose  hands  the  bill  has  not  been,  as  where  the 
endorsement  is  intended  as  additional  security,  would  that  endorse- 
ment be  accepted  ?  There  are  some  advantages  to  endorsements  of 
that  sort  by  a  person  in  whose  Ininds  the  bill  never  has  been  as  a 
holder.  There  have  been  some  American  decisions  that  an  endorse- 
mt'iit  by  a  party  in  whose  hands  a  note  has  nt;ver  been  as  holder  is 
only  a  guarantee  of  the  note,  and  the  party  cannot  be  proceeded 
against  until  an  attempt  has  been  made  to  collect  the  amount  from 
those  who  would  otherwise  be  liable.     Of  course,  the  English  rule  is 
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different.  I  do  not  know  whether  it  is  uniform  in  all  the  Provinces 
or  not,  or  whether  it  is  the  intention  to  make  it  so. 

Sir  John  Thompson.  I  think  there  have  been  conflicting  deci- 
sions in  some  Provinces  on  that  subject. 

Mr.  Mills  (Both well).  Does  the  lion.  Minister  intend  by  this  Bill 
to  estal)lish  any  rule  ? 

Sir  John  Thompson.  Not  by  this  section.  That  is  done  here- 
after. 

Mr.  Langelier  (Quebec).  What  is  the  meaning  of  sub-section  5  ? 
•  Sir  John  Thomp.son.  It  is  to  make  a  l)ill  negotiable,  unless  it  is 
declared  that  it  shall  not  be  negotiable.  Some  bills,  instead  of  being 
made  payable  to  A.  B.  or  his  order,  are  made  payable  simply  to  the 
order  of  A.  B.,  and  this  is  to  declare  that  such  a  bill  is,  nevertheless, 
payable  to  him  or  his  order,  at  his  option. 

Mr.  Langelier  (Quebec).  Is  it  necessary  to  declare  that  ?  Is 
that  not  already  the  law  ? 

Sir  John  Thompson.  It  is  the  law  now,  but  it  is  a  point  that  hrs 
had  to  be  settled.  We  are  embodying  a  good  deal  of  the  common 
law  in  the  Bill. 

On  section  9. 

Mr.  Landerkin.     What  rate  of  interest  is  meant  in  sub-section  8  ? 

Sir  John  Thompson.  Any  rate  which  the  bill  may  bear  ;  and  if 
it  bears  no  interest,  the  rate  is  provided  for  by  the  interest  law  of 
the  country.  The  object  is  to  meet  this  difficulty  in  the  common 
law :  that,  in  ordur  to  be  valid,  a  bill  or  note  must  be  for  a  certain 
sum  ;  this  section  provides  that  it  shall  be  considered  to  be  for  a  cer- 
tain sum,  even  if  it  specifies  a  certain  sum  of  money  with  interest  or 
by  instalment. 

Mr.  Landerkin.     What  is  the  rate  of  interest  ? 

Sir  John  Thompson.  The  legal  rate  is  at  present  6  per  cent.,  but 
may  be  varied  from  time  to  time  by  Parliament. 

On  section  10. 

Mr.  W^HITE  (Renfrew).  This  is  a  clause  which  I  think  elicited 
some  discussion  last  Session.  The  present  custom  is  that  a  bill  pay- 
able at  sight  has  three  days'  grace,  but  it  is  proposed  by  this  sec- 
tion, as  I  understand,  to  make  such  a  bill  paj'able  on  demand,  the 
same  as  a  demand  draft  or  bill.  I  would  ask  the  hon.  Minister  of 
Justice  to  consider  the  advisability  of  continuing  the  practice  which 
at  present  prevails  in  regard  to  sight  bills. 

Sir  John  Thompson.  I  think  the  discussion  which  took  place,  of 
which  I  have  some  recollection,  referred  to  bills  payable  at  sight, 
and  it  was  not  intended  by  the  Bill  as  introduced  last  Session  that 
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days  of  grace  should  be  allowed  on  sight  drafts ;  but  if  the  hon. 
gentleman  looks  at  section  14,  he  will  find  that  it  provides  that  days 
of  grace  will  be  allowed  on  a  bill  unless  it  is  payable  on  demand. 

Mr.  White  (Renfrew).  I  think  that  would  not  afi'ect  this  clause, 
which  provides  that  a  bill  which  is  expressed  to  be  payable  on  de- 
mand or  at  sight  is  payable  on  demand.  What  I  wish  is  that  there 
should  be  a  distinction  between  the  expression  "  on  demand  "  and 
"  at  sight." 

Mr.  Weldon  (St.  John).  I  do  not  agree  with  the  hon.  member 
for  Renfrew.  There  has  always  been  a  difficulty  with  drafts  pay- 
able at  sight,  and  it  seems  to  me  it  would  be  better  to  make  such 
drafts  the  same  as  demand  drafts,  without  any  days  of  grace. 

Mr.  White  (Renfrew).  In  the  discussion  which  took  place  last 
Session,  I  think  this  distinction  was  made.  Bank  drafts  are  usually 
made  payable  on  demand,  when  it  is  intended  that  they  are  to  be 
collected  on  presentation  ;  but,  as  was  stated  here  during  last  Ses- 
sion frequently,  when  a  draft  is  drawn  payable  at  sight,  the  person 
on  whom  it  is  drawn  really  owes  the  njoney,  but  is  not  able  to  meet 
it  at  the  moment,  he  has  the  three  days'  grace  after  his  acceptance. 
That  is  the  present  custom,  and  it  seems  to  me  that  is  a  considerable 
convenience  to  the  mercantile  conununity.  If  it  has  not  at  present 
the  effect  of  law,  it  has  the  effect  of  custom,  and  I  think  it  would  not 
be  well  to  make  a  change  in  that  respect.  I  hope  the  Minister  of  Jus- 
tice will  give  his  attention  to  this  matter,  so  that  he  may  provide 
that,  instead  of  a  bill  payable  on  sight  being  payable  on  demand,  it 
should  lie  payable  only  after  tliree  days'  delay. 

Mr.  Weldon  (St.  John).  This  provision  is  simply  following  the 
English  law,  by  which  a  bill  payable  cm  sight  is  payable  on  pre- 
sentation. As  far  as  circumstances  will  allow,  it  would  be  well  to 
follow  the  same  rule  as  the  mother  country. 

Ml'.  B.viiRON.  The  custom  has  baen  to  allow  throe  davs'  grace  on 
a  sight  draft,  and  I  think  it  would  be  dangerous  to  interfere  with 
that  established  custom. 

Mr.  Ch.VRLTON.  The  commercial  practice  in  tins  country  has 
been  to  allow  three  days'  grace  on  a  sight  draft,  and  I  think  it 
would  be  generally  acceptable  to  the  creditor  as  well  as  to  the  deb- 
tor if  that  were  continued,  because,  if  those  three  days  are  allowed, 
a  far  less  number  of  bills  would  be  dishonored  than  if  the  sight 
draft  meant  payment  on  presentation. 

Mr.  Paterson  (Brant).  I  feel  the  same  in  regard  to  this  matter, 
ami  I  think  the  Minister  should  yield.  If  the  bill  is  to  be  paid  on 
demand  it  should  be  so  drawn,  but  I  think  it  would  be  very  unfor- 
tunate to  make  a  sisfht  draft  a  demand  draft. 
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Mr.  Weldon  (St.  Jolin).  The  draft  in  that  case  should  be  made 
one  day  or  three  days  after  sifjflit.  I  think,  in  the  majority  of  in- 
stances, sight  hills  ar(!  paid  on  presentation. 

Mr.  MncHELL.  I  do  not  at^aee  with  the  last  speaker.  We  have 
a  system  which  is  well  undeistood  hy  the  farmers  and  the  business 
men,  and,  in  fact,  by  all  the  people  of  this  country,  which  is  that  a 
sight  draft  has  three  days'  grace.  Why  should  we  change  that 
system  and  introduce  a  new  one  ?  I  am  sure  the  Minister  of  Jus- 
tice, who  is  always  so  anxious  to  meet  the  views  of  connnercial  men 
in  this  country,  will  see  the  advisability  of  making  this  change  in 
his  Bill. 

Sir  John  Thompso.v.     I  understood  thi^i  to  be  the  wish  of  the 
House  last  Session,  and  I  meant  the  Bill  to  be  so  drawn.     The  hon. 
member  for  Renfrew  (Mr.  White)  has  called  my  attention  to  the  fact 
that  a  slight  anu'ndment  will  be  necessary  in  section  10,  and  1  will 
therefore,  allow  that  to  stand  for  the  present. 

On  section  12. 

Mr.  Patehson  (Brant).     Is  that  the  present  law  ? 

Sir  John  Tfiomtson.  The  present  law  is  very  oliscure,  and  this 
is  intended  to  lemove  the  doubt  in  the  same  way  as  it  has  been  dune 
in  the  English  law. 

Mr.  Weldon  (St.  John).  Do  I  understand  that  the  parties  would 
have  to  show  the  true  date  ? 

Sir  Joux  Thompson.     Yes. 

Mr.  Weldon  (St.  John).     That  may  lead  to  a  difficulty. 

Sir  John  Thompson.  It  is  simply  a  choice  of  the  lesser  difficulty. 
Perhaps  the  hon.  gentleman  has  not  given  full  consideration  to  the 
latter  part  of  the  proviso  in  tlus  section. 

On  section  14. 

Mr.  Landehkin.  Do  you  propose  to  recognise  civic  holidays  in 
cities  and  towns  ? 

Sir  John  Thomp.son.  No;  only  those  prescribed  by  this  Parlia- 
ment and  by  the  Legislature  of  the  Province. 

Mr.  Landehkin.  Because  on  civic  holidays  banks  and  such  in- 
stitutions are  closed  up. 

Mr.  White  (Renfrew).  Is  the  provision  respecting  the  date  on 
which  a  bill  will  fall  duo  the  same  as  the  law  as  it  now  stands? 
For  example  :  Would  a  bill  dated  31st  January,  payable  one  month 
after  date,  fall  due  on  28th  February,  under  the  law  ? 

Sir  John  Thompson.  Yes,  under  our  present  Canadian  enact- 
ment. 
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Is  it  proposed  to  make  any  alteration  in  the  law  in 
No. 


Mr.  White 
that  respect  ? 

Sir  John  Thomp.son. 

On  .section  15. 

Mr.  Lancjelieu  (Quebec).  Under  the  law  of  the  Province  of 
Quebec,  and  al.so  undcu*  the  huv  of  the  Continent  of  Europe,  it  is 
obligatory,  not  optional,  with  the  holder  of  a  bill  to  send  to  the 
referee. 

Sir  John  Thompson.  That  is  so.  In  makinj;  a  uniform  enact- 
ment  on  this  suVyect,  the  (juestion  is  simply  whether  we  shall  adopt 
the  law  of  the  Province  of  Quebec  or  that  which  prevails  in  all  the 
other  Provinces.  The  hon.  gentleman  is  (juite  right  in  stating  that, 
on  the  Con  nent  of  Europe,  the  reference  in  case  of  need  makes 
presentation  obligatoiy.  It  was  an  luisettled  ])oint  in  Englan<l 
down  to  the  passing  of  the  English  statute,  but  it  has  been  definitely 
settled  by  enactment  that  it  should  not  be  obligatory. 

Mr.  Langeliek  (Quebec).  I  .simply  wished  to  enquire  whether 
this  was  the  English  law.  I  agree  that  it  is  desirable  to  have  an 
uniform  practice  with  the  English  law,  because  our  business  rela- 
tions are  much  more  extensive  with  England  and  the  United  States 
than  with  the  Continent  of  Europe. 

Mr.  Bauuon.  The  English  law  provides  for  the  insertion  of  the 
names  of  one  or  more  persons  in  the  case  of  need.  Does  the  Minis- 
ter intend  to  confine  it  to  one  person  ? 

Sir  John  Thompson.  The  provision  is  the  same  as  the  English 
statute. 

On  section  16. 

iur.  Langelieu  (Quebec).  Under  our  Code  it  is  provided  that  on 
a  bill  of  exchange  drawn  in  the  Province  of  Quebec  it  can  be  stated 
that  there  shall  be  no  protest,  or,  if  a  protest,  that  the  costs  shall 
not  be  borne  by  the  drawer  of  the  bill.  Not  only  may  the  drawer 
do  so,  but  also  any  endorser.  This  has  been  found  a  very  useful 
provision,  because  it  saves  very  large  costs.  Especially  was  this  the 
case  when  the  system  was  in  force  some  years  ago  in  Quebec  of 
charging  10  per  cent,  damages  on  a  bill  of  exchange  drawn  on  Eng- 
land, and  ()  per  cent,  on  any  bill  of  exchange  drawn  on  the  United 
Htates,  if  returned  under  protest  for  non-payment. 

Sir  John  Thomp.son.  The  practice  to  which  the  hon.  gentleman 
refers  has  been  acted  on  in  other  Provinces  as  well.  We  have  a 
p.  .) vision  of  that  kind  in  the  bill,  and  the  only  modification  is  one 
that  has  grown  up  by  usage  :  the  adoption  of  the  short  form  of  the 
words  "  without  protest." 
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On  section  17. 

Mr.  Weldon  (St.  John).  I  (U'sire  to  enquire  as  to  how  this  pro- 
vision will  jiffl'ct  letters  of  credit '{ 

Sir  John  Thompson.  I  understand  tlmt  this  Hill  will  not  affect 
that  subject.  A  letter  of  credit  can  hardly  In;  considered  an  accept- 
ance of  bills.  It  is  simply  a  contract,  as  I  understand  it,  on  the  part 
of  the  writer  of  the  letter,  that  the  bills  will  be  accepted.  It  .seems 
to  me  that  tlie  I'emedies  will  stand  in  precisely  tlu;  .same  position 
under  this  Bill  as  they  would  at  common  law.  I  may  call  the 
attention  of  the  Connnittee  to  the  fact  that  sub-.section  "  c  "  has  been 
inserted,  as  recommended  by  the  representatives  of  the  bankin*^ 
section  of  the  Toronto  Board  of  Trade. 

Mr.  Weldon  (St.  John).  I  iniderstand  that  a  letter  agreeing  to 
accept  a  bill  which  is  not  yet  drawn  has  been  held  good  as  an 
acceptance. 

Sir  John  TiroMP.soN.  I  understand  such  lettter  as  an  agreement 
to  accept  simply,  and  it  is  hardly  an  acceptance  of  tlu;  bill. 

Mr.  Bahik^N.  I  believe  the  practice  is  that  banks  frequently 
accept  those  letters  of  credit  in  the  form  of  an  acceptance. 

Sir  John  Thomp.son.  I  do  not  think  that  would  be  in  any  way 
effected  by  the  bill. 

Mr.  Weldon  (St.  John).  In  the  pre.sent  mercantile  law  amend- 
ment the  party  who  draws  the  bill  would  have  a  right  of  action 
under  the  bill. 

Sir  John  Thomi»son.  I  will  jjive  that  matter  careful  considera- 
tion,  and,  in  the  meantime,  we  need  not  allow  the  clause  to  stand. 

On  section  19. 

Mr.  Weldon  (St.  John).  That  section  would  not  bind  the  holder 
to  take  a  qualilie<l  acceptance  ? 

Sir  John  Thomp.son.  No.  I  may  call  the  attention  of  the  Com- 
mittee to  one  alteration  that  was  made  in  this  section,  in  accordance 
with  the  view  that  was  gciici-ally  expressed  by  the  House  last  Ses- 
sion. The  House  may  remember,  when  the  Bill  was  under  discus- 
sion last  year,  it  contained  a  provision  that  an  acceptance  to  pay  at 
a  particular  ))lace  is  a  general  acceptance,  unless  it  expresses  that 
the  bill  is  to  be  paid  there  only  and  not  elsewhere.  That  is,  in  fact, 
the  provision  of  our  present  statute  as  regards  the  Province  of 
Ontario.  I  think  the  feelings  of  the  meml)ers  from  the  Province  of 
Ontario  was,  that  it  was  undesirable  to  continue  that  principle,  and 
that  it  should  not  be  extended  to  the  other  Provinces.  For  that 
reason  the  clause  was  changed  ;  and,  for  the  present,  I  have  omitted 
that  provision. 
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Mr.  Lanoelier  (Quebec).  The  bill  must  be  held  to  mean  what  it 
says.  VVhat  is  the  use  of  saying  that  a  bill  is  payable  at  a  particu- 
lar place  if  it  is  to  be  paid  at  .sonu^  other  place  !*  I  do  not  think  it 
is  common  sense  ;  and  if  it  is  the  law  of  ()ntario,  I  do  not  think  it 
is  desirable  to  give  bad  law  to  the  other  Provinces. 

On  section  22. 

Mr.  Wei.don  (St.  John).  I  would  .suggest  whether  corporations 
should  not  be  given  power  to  draw  or  accept  bills  of  exchange  and 
promissory  notes.  The  law  of  England  is  indefinite  as  to  whether 
they  have  that  power  or  not.  I  remend)er  that,  a  short  time  ago, 
an  action  was  brought  against  an  educational  society,  which  was 
erecting  a  building,  and  which  gave;  a  promis.sory  note  in  the  course 
of  business  ;  and  I  felt  very  great  doubt  as  to  whether  that  note 
was  valid  or  not.  It  would  be  a  great  benefit  to  these  corporations 
if  they  had  that  power,  which,  it  seems  to  me,  could  not  oe  easily 
abu.sed. 

Sir  JoHX  Thompson.  The  subject  is  provided  for,  as  regards  com- 
panies incorporated  by  letters  patent,  under  tlie  Joint  Stock  Com- 
panies' Act,  and  it  seems  to  me  that  the  efi'ect  of  thi.^  provision  will 
be  to  enable  a  corporation  to  make  a  promissory  note  if  the  capacity 
to  do  .so  has  been  conferred  U[on  it  by  its  charter.  At  present  the 
practice  pursued  l)y  the  Provincial  Legislatures  in  granting  charters, 
is  to  make  provision  that  the  companies  shall  have  to  make  promis- 
.sory  notes  and  bills  of  exchange.  We  have  heretofore  objected  to 
Provincial  Legislatures  undt^rtaking  to  confer  that  power,  as  being 
a  power  within  our  own  juri^  'ftion.  This  provisii^i  will  have  the 
effect  of  removing  that  doubt  1 1  >  an  provincial  charters  which  purport 
to  confer  that  power,  so  that  if  the  charter  of  any  corporatiini,  no 
matter  by  what  Legislature  granted,  confers  upon  it  that  power,  it 
will  have  the  ri<;ht  U)  exercise  it  under  this  Act.  Whether  we 
should  go  further  and  declare  that  any  conipany  should  have  the 
power,  whether  its  charter  gives  it  the  power  or  not,  .seems  to  me 
rather  doubtful. 

Mr.  Mills  (Bothwell).  The  language  of  the  section,  as  it  stands, 
is  too  indefinite  to  accomplish  what  the  lion.  Minister  states  to  be 
his  object.  It  refers  simply  to  a  general  Act  relating  to  incorpora- 
ted companies,  but  would  not  refer  to  the  powers  given  by  a  special 
Act  of  incorporation. 

Sir  John  Thomp.son.  I  propose  to  meet  the  difficulty  by  insert- 
ing the  word  "  such  "  before  the  word  "  corporation." 

On  section  24. 

Mr.  Langelier  (Quebec).    What  would  be  the  effect  of  this  clause. 
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supposing  the  name  of  the  drawer  of  a  promissory  note  was  forged, 
and  the  note  \fter  endorsation  passed  into  the  hands  of  other  par- 
ties ?  Would  the  fact  of  the  forgery  of  the  drawer's  name  make 
the  note  a  complete  nullity,  or  would  not  the  endorser  be  liable  ? 

Sir  John  Thompson.  This  does  not  alter  the  present  law.  It 
simply  canies  out  the  provision  of  the  common  law  in  the  case  of 
the  simiature  beinj;  fortjed. 

On  section  26. 

Mr.  Mitchell.  It  appears  to  me  there  is  some  inconsistency  in 
this  clause.  The  first  part  provides  that,  where  a  person  adds  words 
to  his  signature  indicating  that  he  signs  for  or  on  behalf  of  a  prin- 
cipal, or  in  a  representative  character,  he  is  not  personall}'  liable 
thereon.  But  then  it  says  that  the  mere  addition  to  his  signature 
of  words  describing  him  as  an  agent,  or  as  filling  a  representative 
character,  does  not  exempt  him  from  personal  liability.  It  seems  to 
me  there  is  some  inconsistency  in  that. 

Mr.  Weldox  (St.  John).     That  is  the  present  law. 

Mr.  Mitchell.  It  may  Ije  the  present  law,  but  I  understand  this 
measure  is  intended  to  improve  the  present  law  and  to  remove  its 
incongruities.  I  would  suggest  to  the  Minister  that  he  should 
reserve  that  section,  with  a  view  to  consider  and  amend  this 
provision. 

Sir  John  Tho.mpson.  As  the  member  for  St.  John  (Mr.  Weldon) 
has  .stated,  this  is  simply  the  present  law  ;  but  perhaps  the  hon. 
member  (Mr.  ^litchell)  has  misunderstood  the  clause,  the  purport  of 
which  is  to  provide  that,  where  John  Smith  signs  a  note  in  the 
name  of,  say,  the  Ottawa  Manufacturing  Co.,  he  is  not  personally 
liable,  but  if  he  signs  the  note  "  John  Smith"  and  adds,  "  Agent  of 
th:  Ottawa  Manufacturing  Company,"  as  in  that  case  he  is  simply 
adding  his  own  description,  he  is  personally  lial)le. 

Mr.  Mitchell.  Then,  I  understand  that  if  in  the  one  case  he 
signs  the  name  of  tin;  principal,  with  himself  as  agent,  he  is  iK^t 
personally  responsible  :  and  it",  in  the  other  case,  he  signs  his  own 
name  as  the  agent,  he  is  responsible.  I  think  that  is  rather  incon- 
sistent, an<l  it  would  be  well  for  the  Minister  to  reserve  that  clause. 

Mr.  Weldon  (St.  John).  The  English  law  provides  just  the  same 
thing.  It  wt)uld  be  well  to  have  this  clearly  defined  in  ordiu-  to 
prevent  any  doubt  ai-isiii;^,  and  I  thiidc  the  ad(ipti(ju  of  theEaglish 
rule  will  remove  any  doubt. 

Mr.  Mitchell.  I  have  often  oV)jected  to  one  thing  in  this  House, 
and  that  is,  the  endeavor  on  all  occasions  to  follow  English  practice 
and  English  precedent,  and  to  adopt  the  wording  of  English  laws. 
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My  hon.  friend  states  thatthis  is  the  practice  in  England,  and  that 
where  a  man  signs  as  agent  tiiere  is  a  very  great  deal  of  doubt 
existing  as  to  his  liability.  I  say  this  section  continues  and  retains 
that  doubt.  In  my  opinion  it  ought  to  be  inniiaterial  whether  a 
man  signs  his  name  in  a  representative  capacity,  as  agent  for  a 
principal,  or  whether  he  signs  the  principal's  name  and  signs  his 
own  as  agent  of  that  principal.  My  hon.  friend  says  people  in  the 
countr}'  know  this  distinction,  because  it  is  the  law.  How  many 
people  who  are  doing  business  with  manufacturers'  agents,  and  the 
agents  of  vnrious  merchants  and  others,  know  about  that  clause  of 
tlic  law  ?  They  may  think,  when  they  sign  as  agents  of  a  manu- 
facturing company,  they  are  simply  creating  a  liabilty  on  the  part 
of  the  company,  My  hon.  friend  and  the  Minister  both  admit,  and 
tlu^  Act  itself  states,  that  if  the  agent  signs  as  the  agent  of  a  manu- 
facturing company,  he  is  personal  'iable,  in  addition  to  the 
liability  of  the  company.  Now,  I  think  that  ought  to  be  removed, 
ami  wherever  a  man  puts  upon  the  l)ack  of  a  bill  any  explanation 
of  his  attitude  with  a  view  of  protecting  himself  from  liability,  that 
sliould  have  the  effect  of  relieving  him  from  personal  liability,  and 
only  bind  him  in  his  representative  capacity. 

Mr.  Barron.  I  would  suggest  to  the  Minister  that  he  had  better 
add  the  words  "  f  (;r  the  purpose  of  identity"  after  the  word 
"character  ;"  because  I  think  it  is  wise  to  retain,  as  far  as  po.ssible, 
the  wording  of  the  English  Act,  as  there  are  decisions  under  the 
English  Act  Avhich  would  help  us. 

Sir  John  Thompson.  I  am  afraid  that  would  only  continue  the 
oliseurity.  Let  the  hon.  gentleman  reflect  that  some  of  the  illustra- 
tiinis  given  in  the  Bill  are  these  :  Where  executors  sign,  stating  that 
they  sign  as  executors,  they  are  nevertheless  bound  personally. 
Under  this  Act  it  is  intended  that  they  should  be  bound.  I  think, 
with  respect  to  the  remark  of  the  hon.  member  f(jr  Northumberland 
(Mr.  Mitchell),  we  have,  first  of  all,  to  keep  in  view  the  gi-eat  neces- 
sity for  providing,  in  the  case  of  contracts  of  this  kind,  plainness  as 
to  who  is  to  be  bound  by  these  contracts.  In  the  second  place,  this 
principle  nuist  be  borne  in  mind  :  that  if  there  is  any  ambiguity  in 
the  instrument  itself  the  per.son  who  has  the  opportunity  of  remov- 
ing that  and>iguity  is  to  blame  for  it,  and  slKUild  bear  the  burden. 
We  provide  a  distinct  rule,  and  in  doing  that  we  accomplish  a  great 
deal  by  removing  the  obscurity  that  no'"  exists  upon  that  sul)ject. 
We  provide  that  if  a  man  desires  not  to  be  bound  himself,  he  must 
sign  the  name  of  his  principal  to  the  instrument  and  declare  that  he 
is  merely  an  agent ;  but  that  if  he  signs  his  own  name  first  he  shall 
he  personally  bound.       When  we  have  laid  down  a  clear  rule    upon 
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the  subject,  the  fault  will  be  clearly  that  of  the  person  who  wants  to 
limit  his  liability,  if  he  does  not  follow  that  rule.  If  we  had  the 
subject  to  reconsider  de  novo,  there  might  be  some  weight  in  the 
contention  that  where  it  appears  in  any  way  on  the  face  of  the 
instrument  that  a  person  acts  in  a  representative  capacity  he  should 
not  be  personally  bound.  The  difHculty  of  changing  the  law  upon 
that  subject  is  not  merely  that  we  are  not  f(jllowing  an  English  pre- 
cedent— that  would  be,  as  the  hon.  member  for  Northumberland 
(Mr.  Mitchell)  says,  comparatively  of  little  consecjuence — but  we 
would  be  changing  the  course  of  the  law  which  we  have  followed 
ever  since  the  settlement  of  the  country,  or,  at  any  rate,  ever  since 
the  settlement  of  this  question  at  conunon  law,  and  we  should  be 
establishing  a  new  rule,  and,  I  am  afraid,  introducing  a  great  deal  of 
inconvenience,  l)ecause  it  would  conflict  with  the  English  law  and 
with  the  conunon  law  which  has  prevailed  in  this  country  for  so 
long  a  time. 

Mr.  Mitchell.     I  admit  it  is  difficult  to  follow   the  hon.  gentle- 
man, with  his  great  ability  and   his  great  powers  of  speaking,  and 
putting  forward  his  views  in  such  a  gentltunanly  and  clear  manner. 
Thi^  hon.  gentleman  says  that  it  would  be  altering  the  i)ri"ciples  of 
the  law  well  understood  for  many  years  past.     Now,  I  think  it  has 
been  a  great  and  fertile  source  of  litigation,  and  a  great    soiirce  of 
revenue  for  the  lawyers  of  the  country,  to<letine  what  the  liability 
of  an  agent  is,   when  he  is    personally   liable  and  when  he  is  not. 
The   hon.   gentleman  says  it  would   be  wrong  to  depart   from  the 
principles  of  the  conunon   law  which   have  been  so  well  understo'.)d. 
If  I  understand  the  object  of  this  Bill,  it  is  to  define  and  make  clear 
those  parts  of  the  law  where  douV)ts  have  existed  in  reference  to  the 
usages  and    decisions   that  have  been  obtained  in  past  years  un<l('r 
the  conunon  law.     Now,  here  is  a  very  strong  illustration    which 
could  be  given  :  that  if  this  legislation,    now  under  consideration,  is 
to  be  worth  anything,  it  is  desirable  that  whenever  a  point  arisi's  in 
the  consideration  of  this  nieasure,  affecting,    as  it  does,  the  commer- 
cial law   of  the   country  and   extensive   l)usiness   transactions,  tlu; 
single  object  is  to  describe  when  and  where  an   agent  shall  be  lialih; 
personally  and   when   lie   shall  not.     What   would  be  the   natural 
conclusion  if  we  were  to  frame  laws  de  novo  upon  that  subject  ;*  It 
would  be  this:  that  in  any eonnnereial  document  in  which  a  princi- 
pal was  represented  by  an  agent,  whenever  the  agent,  in  the  execu- 
tion of  that  document,  placed   in  words  upon   the  face  of  it  that  he 
acted  as  an  agent  only,   he  should   not  be  personally  liable.     That 
is  clear.     Why,  then,  should   the   ambiguity   be  continued   in  this 
section  of  the  Bill  ?  My  hon.  friend  says  that  he  has  defined  when 
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an  agent  is  liable  and  when  he  is  not,  by  the  words  of  the  Bill. 
How  many  people  throughout  this  country  will  ever  read  that  sec- 
tion of  the  law  ?  How  many  of  the  hundreds  of  thousands  of  people 
who  are  carrying  on  business  and  signing  documents,  acting  for 
principals,  will  even  know  the  tine  distinction  contained  in  that 
section  of  the  Bill  ^  If  that  is  the  case,  why  should  we  allow  these 
men  unnecessarily  to  get  into  trouble  and  create  a  personal  liability 
for  themselves  wliich  was  never  intended  by  the  persons  with  whom 
tiiey  are  acting,  nor  l)y  the  principals  for  whom  they  are  acting?  I 
think  the  main  ol)ject  of  this  measure  is  to  make  clear  the  law 
where  it  is  doubtful  now,  and  this  is  one  doubt  that  now  exists,  and 
1  hc^pe  the  hon.  gentleman  will  reserve  for  consideration  this  section, 
with  the  view  of  amending  it. 

Mr.  Langeliek  (Quebec).  I  think  the  best  course  to  adopt  is  to 
leave  the  law  of  agency  compl<:iiely  out  of  this  Bill.  This  section 
couliicts  with  the  (piestion  of  agency.  The  liability  of  an  agent 
does  not  relate  to  notes  and  bills  of  exchange.  I  also  remark  that 
this  section  will  introduce  a  change  in  the  law  relating  to  agency, 
which  law  is  very  satisfactory  as  it  now  stands.  Under  the  law  of 
the  l^rovince  of  Quebec  an  agent  is  responsible  if  he  isacouunission 
merchant :  he  is  personally  responsible,  even  when  he  acts  in  his 
capacity  of  agent,  if  his  principal  is  in  any  foreign  country.  That 
has  been  found  very  satisfactory  ;  but  if  this  section  passes,  that 
pi'o vision  of  the  law  would  be  removed  so  far  as  bills  of  exchange 
are  concerned. 

Sir  John  Thompson.     That  is  the  law  all  over  Canada. 

Mr.  Lanoelier  (Quebec).  That  section  also  would  apply  to  all 
bills  of  exchange  drawn  from  foreign  countries.  It  is  mo  >t  desirable 
that  the  law  as  to  agency  should  not  be  changed. 

Mr.  Charlton.  The  Minister  of  Justice  is  no  doubt  well  aware 
that  a  knowledge  of  the  law  is  the  exception,  not  the  rule,  among 
business  men.  I  take  it  that  if  a  man  signs  his  name  as  agent,  he 
does  so  under  the  belief  that  it  exempts  him  from  personal  liability. 
To  insert  a  clause  in  this  Bill  to  hold  him  personally  liable,  when 
he  thought  he  was  not  liable,  would  hardly  be  Just.  The  fact  that  a 
man  signs  as  agent  is  pvimd  facie  evidence  that  he  disclaims  all 
personal  liability.  It  is  for  the  party  who  drew  the  bill  to  obtain 
information  in  relation  to  the  party  in  (juestion.  But  to  provide  by 
this  clause  that  unless  the  party  complies  with  certain  phraseok)gy 
and  a  certain  form,  although,  in  point  of  fact,  he  does  explain  what 
his  position  is,  or  suppo.ses  he  does  so,  is  to  work  an  injustice.  The 
fact  that  he  has  signed  as  agent  indicates  that  he  is  not  the  princi- 
pal, that  he  has  not  signed  for  '^"iiself,  but  as  the  agent  of  another 
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party,  and  tliat  circumstance  should  exempt  him  from  personal 
liability.  The  clause  now  proposed  would  work  disadvantageously 
and  unjustly  in  a  great  many  cases. 

Mr.  Weldon  (St.  John).  I  do  not  think  the  difficulty  is  so  much 
as  regards  ])rincipal  and  agent  as  parties  rej)resenting  estates,  such 
as  executors  or  persons  holding  official  positions.  Tliey  sign  in  their 
official  capacity,  and  understand,  wlien  they  sign  as  executors  or 
agents,  that  tliey  are  not  holding  themselves  personally  respon- 
sil)l(^  Clauses  might  be  inserted  to  cover  this  point.  In  some  cases 
a  pai'ty  signs  a  note  or  hill  of  exchange  as  executor,  not  supposing 
that  he  makes  himself  liable  ;  but,  after  a  lapse  of  time,  in  conse- 
quence of  the  failure  of  otlier  parties,  he  is  held  to  be  liable.  Of 
coui'se  thei'e  are  difficulties  surrounding  the  ([uestion,  but  the  English 
rule  might  be  followed,  that  a  party  must  expressly  exempt  himself 
from  liability. 

Sir  John  Thompson.  The  hon.  mend)er  for  North  Norfolk  (Mr. 
Charlton)  disapproves  of  the  provision  on  the  ground  that  very  few 
persons  are  acquainted  with  the  law.  He  must  remember  that  if 
this  clause  were  cut  out  the  eonnnon  law  would  remain  ;  and  if  few 
^.ei'sons  are  accpiainted  with  the  statutes,  still  fewer  have  studied 
the  conniion  law.  In  regard  to  the  law  of  the  Province  of  Queltec, 
I  understand  the  principle  of  the  law  on  this  su))ject  is  the  same.  I 
have  no  objection  to  allow  the  clause  to  stand,  but  I  do  So  with  the 
understanding  that  I  have  in  no  way  modified  my  views  in  conse- 
<]Uence  of  allowing  further  consideration. 

Mr.  Mitchell.  The  point  I  make  in  regard  to  the  hon.  Minister's 
last  remark  is  this  :  I  do  not  care  whether  the  common  law  or  the 
statute  law  contains  this  provisicm  or  not,  but  I  hold  it  is  due  to  the 
countiy  that,  where  a  man  represents  that  lie  is  the  re})resentative 
or  agent  of  another,  he  should  not  be  personally  liable.  That  is 
the  point  I  desire  to  make.  It  is  the  duty  of  the  Government,  in 
codifying  the  laws,  to  frame  a  section  to  provide  that  wlien  a  man 
signs  a  document,  purely  in  his  representative  capacity,  believing 
that  he  is  not  making  himself  liable,  at  the  .sam(!  time  tin'  receiver 
not  expecting  him  to  be  liable,  he  should  not  be  liable.  1  think  the 
hon.  gentleman  has  .such  great  ingenuity  and  ability  as  to  be  able 
to  frame  a  clause  to  accomplish  this  object.  As  the  hon.  gentleman 
has  allowed  the  section  to  stand,  we  will  have  an  opportunity  to 
discuss  it  again. 

Mr.  KlRKPATillCK.  On  the  other  hand,  we  should  take  care  that 
innocent  persons  shall  not  be  given  pieces  of  paper  which  are  worth- 
less. Farmers  receive  many  promissory  notes  ;  and  if  the  suggestion 
of  the  hon.  gentleman  opposite  be  adopted,  a  man  may  .sign  himself 
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as  the  agent  of  some  person,  or  as  acting  in  some  representative 
capacit}^  and  give  notes  which  will  prove  to  be  worthless,  and  thus 
escape  liability.  There  must  be  a  distinction  drawn.  I  do  not  see 
how  this  can  be  done  except  in  the  words  of  the  section.  If  the 
person  signs  in  a  certain  way  he  should  be  personally  liable  ;  if  he 
chooses  to  put  after  his  name  the  statement  that  he  is  agent  of  some 
company,  that  fact  should  not  allow  him  to  escape  liability  ;  it  might 
he  that  he  w^as  a  lightning-rod  pedlar  or  something  of  that  kind.  If 
a  man  signs  ostensibly  for  a  company,  then  let  the  company  be  res- 
ponsil)le,  and  no  one  else  ;  but  if  he  signs  his  own  name  he  should 
he  held  to  be  liable. 

Sir  John  Thompson.  We  will  allow  the  section  to  stand,  in  the 
hope  that  the  hon.  gentleman  opposite  will  become  ccmvinced.  When 
the  hon.  member  for  Northumberland  (Mr.  Mitchell)  is  almost  con- 
vinecid,  he  always  accuses  me  of  special  pleading. 

Mr.  Mitchell.  I  regret  that  the  tone  of  the  hon.  gentleman's 
voice  was  so  low  that  I  did  not  catch  the  force  of  his,  no  doubt,  verv 
forcible  remark.  When  the  question  comes  up  again,  I  hope  t(^  meet 
the  hon.  gentleman  with  a  view  to  endeavor  to  come  to  some  com- 
mon understanding  whereby  innocent  persons  will  be  protected. 

On  section  30. 

Mr.  Mitchell.  I  think,  Mr.  Chairman,  there  might  be  some 
doubt  in  re<;ard  to  this  section.  It  uses  the  words  "  for  value  or  not." 
I  would  (juite  agree  that  the  holder  "for  value"  of  such  a  bill 
should  make  the  maker  personally  liable,  but  I  doubt  the  propriety 
of  allowing  the  holder  "  without  value,"  or  where  a  bill  was  fraudu- 
lently obtained,  to  have  recourse  against  the  maker.  Suppose  a  man 
forces  a  bill  out  of  another  and  gives  it  to  another  party,  that  other 
party  can  prosecute  the  maker. 

Mr.  Weldon  (St.  John).  He  cannot,  because  he  does  not  get  it 
from  the  holder  in  due  cour.se. 

Mr.  Mitchell.  The  wording  seems  to  indicate  that  here,  but  it 
mav  be  that  it  is  intended  that  only  lawyers  can  understand  this 
bill. 

Mr.  KiilKPATRiCK.  I  would  like  to  ask  the  Minister  of  Justice  if 
he  has  incorporated  in  this  Bill  a  provision  that  where  notes  are 
givt'u  for  the  purchase  of  patent  rights,  they  nuist  have  stamped 
up  in  them  "  given  for  patent  rights  V 

Sir  John  Thompson.  That  provision  is  not  in  the  Bill,  but  it  is 
in  the  present  k  . . 

Mr.  KiiiKPATiucK.  I  think  we  should  have  a  clause  of  this  kind 
in  the  Bill.  It  is  an  important  provision,  as  a  great  many  notes 
given  for  patent  rights  are  largely  given  fraudulently. 
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Mr  BuuDETr.  The  provision  is  an  Act  of  Parliament  by  itself, 
and  is  not  repealed  by  this  law.  I  intend  to  introduce  a  bill  directed 
against  this  kind  of  rascality,  and  also  against  another  species  of 
rascality  ado[)ted  in  our  part  of  the  country,  in  relation  to  notes 
given  for  seed. 

Mr.  Mitchell.  I  must  say  that  I  agree  with  the  hon.  member 
for  Frontenac  (Mr.  Kirkpatrick).  If  we  are  mentioning  exceptions 
in  the  case  of  notes,  all  those  exceptions  ought  to  be  incorporated  in 
the  body  of  the  Bill. 

Mr.  MuLocK.  I  think  it  would  be  wise  to  follow  the  suggestion 
of  the  hon.  member  for  Frontenac  (Mr.  Kirkpatrick). 

Mr.  KiHK PATRICK.  If  we  are  consolidating  the  law  in  this  respect, 
the  matter  I  have  referred  to  should  be  incorporated  in  this  Bill. 

Mr.  Mills  (Bothwell/  I  think  that  law  is  better  separate  than 
it  would  be  embodied  in  this  Bill,  because  that  law  aims  at  what 
may  be  regarded  as  a  criminal  ott'ence.  It  is  to  protect  parties 
against  cei'tain  fraudulent  proceedings. 

Mr.  L.VL'UIEK.  Would  the  hon.  Minister  explain  what  h<  means 
by  the  third  sub-section  of  section  30,  referring  to  usurious  consider- 
ation ? 

Sir  John  Th()AIP.son.     That  is  now  the  Canadian  statute  law. 

On  section  31. 

Mr.  Weldox  (St  John).  It  .seems  to  me  that  when  a  per.son  en- 
dorses a  bill  in  a  representative  capacity,  the  mere  statement  of  that 
fact  should  be  priina  facie  evidence  that  he  does  so  without  making 
him.self  personally  liable.  This  section  puts  upcm  him  the  necessity 
of  u.s'ing  words  to  relieve  himself  of  personal  liability. 

Sir  John  Thompson.  A  man  may,  for  instance,  be  bound  by  his 
duty  as  an  executor  to  endorse  a  bill,  and  this  provision  permits  him 
to  add  that  he  does  so  in  his  representative  capacity  only. 

Mr.  Mitchell.  This  sub-section  is  inconsistent  with  section  26, 
which  states  that  the  mere  addition  to  a  signature  of  words  des- 
cribing the  signer  as  an  agent  or  as  Klling  a  representative  character 
does  not  exeujpt  him  from  personal  liability. 

Sir  John  Thomi\son.  On  the  contrary,  the  sections  exjictl}'  fit 
each  other.  This  section  is  to  provide  that,  notwithstanding  the 
previous  section  and  that  principle  of  law,  a  man  may  validly  en- 
dorse a  bill  as  executor,  and  at  the  same  time  add  words  stating 
that  it  is  not  binding  on  him  personally. 

Mr.  Mills  (Bothwell).  I  fancy  that  the  difficulty  would  be  that 
if  a  note  or  bill  went  into  the  hands  of  an  innocent  holder,  how 
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rould  he  know  in  what  capacity  it  had  been  endorsed' unless  it  were 
so  stated  on  the  bill  ? 

Sir  John  Thompson.  This  provision  is  to  mitigate  the  force  of 
the  principle  laitl  down  in  section  2G,  in  cases  where  persons  are 
under  obligation  to  endorse  bills  or  notes  in  their  representative 
capacity. 

Mr.  White  (Renfrew).  I  think  tiiere  is  good  deal  of  force  in 
what  the  hon.  member  for  Northumberland  (Mr.  Mitchell)  says  in 
regard  to  the  comparative  ignorance  of  business  men  of  acts  of  this 
kind.  Take  for  instance,  the  case  of  the  secretary  of  a  cc^mpany. 
A  note  is  payable,  say,  to  the  National  Manufacturing  Co.  The 
secretary  is  bound  to  endorse  that  note,  and  he  does  so  as  secretary 
of  the  National  Manufacturing  Co.  It  seems  to  me  tiiat  that  ought 
to  be  sutficient  notice  to  the  subseijuent  holders  of  the  bill  tliat  he 
has  endorsed  it  in  his  capacity  of  secretary  of  the  company,  and  that 
it  ought  not  to  bo  necessary  for  him  to  add  any  additional  words 
declaring  that  he  is  not  personally  liable. 

Mr.  KiKKPATRiCK.  Might  I  direct  the  attention  of  the  Minister 
of  Justice  again  to  section  12  of  chapter  128  of  the  Revised  Statutes, 
which  provides  that  every  bill  of  exchange  or  promissory  note  given 
ill  consideration  of  the  purchase  cf  or  interest  in  a  patent  right  shall 
have  written  across  the  face  thereof,  the  words  "  given  for  a  patent 
rigiit."  That  is  the  law  now,  but  you  are  proposing  to  repeal  that 
law,  and  I  (h)  not  think  it  would  be  wise  to  do  so.  I  hope  the 
Minister  will  introduce  that  clause  into  this  Bill,  because,  by  the 
schedule,  you  are  proposing  to  repeal  it. 

Sir  John  Thomp.son.     I  have  ah*eady  made  a  note  of  that. 

Mr.  Mitchell.  I  do  not  think  any  gentleman  in  this  House  will 
suppose  that  my  hon.  friend  on  my  right  (Mr.  Charlton)  is  not  a 
very  intelligent  member  of  Parliament  or  that  he  does  not  know 
what  the  laws  of  this  country  are.  I  do  not  tiiink  I  am  a  fool 
myself,  liut  neither  my  hon.  friend  nor  my.self  knew  until  now  of 
tilt!  existence  of  that  provision  ivferred  to  by  the  hon.  member  for 
Frontenac  (Mr.  Kirkpatrick).  Therefore  it  shows  the  necessity  of 
that  provision  going  into  this  Bill. 

On  section  33. 

Mr.  Landekkin.  I  think  this  section  l)rings  up  again  that  question 
of  patent  rights.  I  think  that,  from  the  ra.scality  which  has  been 
practiced  by  the  persons  who  take  these  notes  around  tlie  country, 
this  House  ought  to  take  some  action  in  the  matter.  If  it  were 
made  the  law  of  the  land  that  these  transactions  should  be  cash 
transactions,  that  would  be  all  right,  and  if  it  were  understood  that 
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no  note  for  a  patent  right  sliould  be  negotiable,  it  would  prevent 
these  rascals  from  going  through  the  country  and  victinnsing  the 
people  they  meet.  Certainly  some  drastic  measure  is  necessary,  and 
in  that  case  some  of  the  men  who  are  now  imposed  upon  by  the 
artful,  wily  schemers  who  go  through  the  country,  would  be  no 
longer  imposed  u})on.  This  thing  ought  to  be  stopped,  and  I  believe 
this  is  the  way  to  do  it. 

Sir  JoHX  Thompson.  If  these  were  to  be  made  payable  in  cash, 
that  would  hardly  be  within  the  provisions  of  a  Bill  in  regard  to 
bills  of  exchange. 

On  serxion  34. 

Mr.  V^HITE  (Renfrew).     Is  that  the  law  at  present  ? 
Sir  John  Thompson.     Yes. 

On  section  42.  * 

Mr.  KiiiKPATUiCK.  Is  it  stated  what  is  the  customary  time  for 
acceptance  ? 

Sir  John  Thompson.     No. 

Mr.  KiiUvPATiiiCK.  Is  it  to  differ  in  the  various  Provinces  ?  Ought 
we  not  to  state  the  number  of  hours  that  a  bill  may  be  left  for  ac- 
ceptance ? 

Mr.  Weldon  (St.  John).     It  is  usually  twenty-five. 

Mr.  KiRKPATiiiCK.  It  might  be  so  stated,  as  the  rule  may  not  be 
the  same  in  all  the  Provinces. 

Sir  John  Thompson.  Does  the  hon.  gentleman  propose  that  a 
rule  shall  be  established  on  the  subject  ? 

Mr.  KiRKPATUiCK.     I  think  so. 

Sir  John  Thompson.     Then  let  this  section  stand. 

Committee  rose  and  reported  progress. 
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7th  February,  ISOO. 

Sir  John  Thompson  moved  that  the  House  again  resolve  itself 
into  Committee  on  Bill  (No.  G)  relating  to  bills  of  exchange,  cheques 
and  promissory  notes. 


(In  the  Committee.) 


On  section  49. 


Mr.  BuRDETT.     I  want  to  know  if  the  Minister  proposes  to  saddle 
a  man  who  endorses  a  note,  with  $2.50  for  the  pleasure  of  doing  so, 
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in  the  sliape  of  a  protest  ?      In  Ontario,  you  get  50  cents  for  the 
prutest,  25  cents  for  each  notice,  and  the  postage. 

Ml-.  Weldon  (St.  John).     We  have  not  got  to  tliat  yet. 

Mr.  BuRDETT.  We  \\\\\  pretty  near  it — close  enough  to  talk  about 
it,  any  way.  I  think  it  is  hard  enough  to  pay  a  note  you  have  en- 
dorsed without  paying  tV)r  a  prote.st.  Possibly,  the  Minister  of 
Justice  has  had  no  experience  of  tliat  kind,  but  we  wlio  have  had 
experience  of  that  kinti  do  not  want  to  pay  anymore'  than  we  agree 
to  pay  ;  and  we  who  are  not  bank  sohcitors  do  not  intend  to  pay 
S2.50  for  the  priviU>ge  of  endorsing  a  note  for  a  friend.  1  inten  1  to 
divide  the  House  upon  the  question  of  charging  more  than  the  pro- 
test rates  for  protesting  a  note  in  Ontario.  1  do  not  thiid<  tliat  any 
body  can  fairly  charge  more.  No  man  honestly  earns  more  than  is 
now  allowed  in  the  Province  of  Ontario,  for  protesting  a  note.  A 
hank  solicitorship  is  simply  a  .sinecure  at  present,  given  to  some 
friend  of  the  Bank,  who  makes  so  much  out  of  it  in  proti>sting  notes. 
It  is  not  honest  or  fair,  when  a  man  sees  tit  to  put  his  name  upon  a 
friend's  paper,  that  he  should  have  to  pay  some  bank  .solicitor  for 
the  privilege  of  having  done  so.  It  is  hard  enough  in  many  cases, 
and  disastrous  enough  to  have  to  pay  the  liability,  without  paying 
an  unnecessary  and  e.xorl)itant  charge  for  it.  T'.ie  hon.  Minister  of 
Justice  comes  from  a  Province  that  may  have  a  ditt'erent  rule,  and 
iliti'erent  charges  ;  I  am  stating  the  fees  as  they  are  charged  in 
Ontario.  They  are  large  enough,  in  all  conscience — too  large,  in  my 
judgment ;  but  I  am  not  in  favor  of  changing  laws  that  are  known 
and  well  understood.  But  upon  the  question  t)f  protest,  and  upon 
the  three  days  grace,  I  have  a  very  .strong  opinion.  I  think  a  man 
who  sii;ns  a  note,  knowiui:;  what  he  simis,  or  a  man  who  endorses  a 
note,  knowing  what  he  endor.ses,  ought  to  pay  it  at  the  time  he 
agrees  to  pay  it,  and  he  ought  to  pay  the  amount  he  agrees  to  pay, 
provided  he  is  able  to  do  so  ;  if  he  is  not  abl(>  to  do  so,  his  creditor 
ought  to  forgive  him.  But  the  charge  of  $2.50  in  this  Bill  for  a 
protest,  is  simply  indefensible,  and  I  trust  the  hem.  Minister  of 
Justice  will  make  the  charges  as  the}'  are  now  in  Ontario,  or  less,  if 
possible. 

Mr.  KiUKPATUiCK.     That  is  in  the  schedule — when  we  come  to  it. 

Mr.  BuRDETT.      It  is  near  enouirh  now.      I  do  not  intend  to  let  a 
dog  bite  me  befcu'e  I  kill  him. 

Mr.  Weldon  (St.  John).      We  are  not  discussing  that  question 
just  now. 

Mr.  BuRDETT.     You  are  a  bank  solicitor. 

Mr.  Weldox  (St.  John).     Yes ;  and  a  responsible  position  it  is. 

Mr.  BuRDETT.     The  responsibility  consists  in  drawing  the  pay. 
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Mr.  Weldon  (St.  John).  I  mu.st  meet  my  Hon.  friend  on  that 
question  wlien  the  proper  time  comes. 

Mr.  BriinKTT.  I  do  not  expect  to  be  able  to  convince  .solicitors  of 
banks.  It  ia  hard  to  convince  men  who  have  their  pay  in  their 
pocket,  but  the  poor  fellow  who  has  his  name  at  the  back  of  a  note  is 
easily  convinced  tliat  he  should  not  pay  more  than  that  sum.  My 
experience  has  been  that  of  having  my  name  on  notes  and  not  at  the 
foot  of  protests.  I  have  sti'ong  .sympathy  with  the  man  who  has  to 
pay,  and  not  with  the  man  who  is  paid  for  doinfj  little  work. 

Mr.  Lister.     There  is  nothing  about  protests  in  that  section. 

Mr.  Bl'RDETT.     Vou  are  a  bank  solicitor,  I  guarantiee. 

Sir  John  Thompson.  I  think  the  sutrgestion  of  the  hon.  mem- 
ber  for  St.  John  (Mr.  Weldon),  is  a  correct  one.  The  subject  referred 
to  by  the  hon.  gentleman  (Mr.  Burdett)  is  one  of  great  importance. 
The  hon.  gentleman  is  mistaken  in  supposing  that  I  have  framed 
the  Bill  with  a  view  to  suit  matters  in  my  own  Province. 

Mr.  BlTi{i)ETT.     I  did  not  say  you  had. 

Sir  John  Thomp.son.  Tiic  Tees  in  all  the  Provinces,  except  Que- 
bec, are  the  .same  as  those  in  Ontario,  and  the  scale  of  fees  proposed 
in  the  Bill  is  that  of  the  Province  of  Ontario.  It  is  .submitted  sim- 
ply as  a  suggestion,  with  a  view  to  making  the  law  uniform  in  that 
particular.  If  the  Conunittee  think  the  fees  are  too  high  in  Quebec, 
one  of  two  courses  can  be  adopted  :  To  decline  to  make  them  uni- 
form, 01'  to  nmke  them  uniform  by  reducing  them. 

Mr.  BuuDETT.  I  am  not  accusing  the  Minister  of  any  desire  to 
increase  them,  but  I  am  simply  calling  attention  to  the  fact.  I  pre- 
sume the  Minister  is  aware  that,  under  the  law  of  Ontario,  where 
notice  of  dishonor  or  protest  has  not  been  given,  and  the  party  (in- 
dorsing the  paper  promises  afterwards  to  pay  the  bill,  that  is  held 
to  be  a  (piestion  of  fact,  and  if  found  against  the  promisor  he  is 
obliged  to  pay  the  bill,  although  no  notice  of  protest  has  been  given. 
That,  in  my  judgment,  is  an  infringement  of  the  Statute  of  Frauds. 
Promi.ses  made  after  a  bill  has  been  dishonored  or  when  overdue, 
should  not  be  admitted,  except  made  in  writing.  I  no  not  know 
whether  the  Minister  of  Justice  is  awaie  that  this  has  been  held  to 
be  the  law  in  Ontario. 

Sir  John  Thomi'.son.     Yes,  and  in  other  Provinces  also. 

Mr.  BrunElT.  In  my  judgment,  this  system  has  led  to  a  great 
deal  of  hard  swearing,  and  a  clause  .should  be  in.serteil  in  this  Bill 
providing  that  such  promi.ses  must  be  made  in  writing. 

Mr.  Li.sTEtt.  Under  this  Bill  it  is  not  neces.sary  to  give  a  written 
notice,  but  if  the  notice  is  imperfect,  it  can  be  supplemented  by  a 
verbal  notice.     This  leads  to  nmch  litigation.     The  whole  system  of 
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presentation  and  protest  will  have,  ultimately,  to  be  abolished. 
When  a  man  endorses  a  note,  he  enters  into  a  contract  to  pay  the 
amount,  if  thi;  maker  of  tiie  note  does  not  pay.  TIk^  service  of  the 
notice  of  di.slionor  is  a  mere  form.  I  repeat,  that  if  a  man  accepts 
a  draft  or  endorses  a  note,  he  undertakes  to  pay  it,  and  he  ought  to 
be  held  liable  until  it  is  paid. 

Mr.  WeldoN  (St.  John).  An  endorser  simply  undertakes  to  pay 
if  the  maker  of  the  note  does  not  pay.  It  is  very  important  that 
an  endorser  should  have  notice,  because  he  may  thereby  be  enabled 
to  take  measures  to  protect  himself  from  loss.  I  agree  that  a  party 
should  not  be  placed  in  a  position  .so  that  he  can  avoid  payment  on 
some  technical  objection.  I  am  not,  however,  prepared  to  abolish 
the  notice,  for  I  can  see  that  an  endorser  might  be  placed  in  an  e.x- 
ceedingly  difficult  position,  and  might  not  know  whether  tlu;  note 
had  been  pai<l  or  not.  If  at  the  time  he  had  notice,  he  might  be 
able  to  secure  himself  from  the  prior  partie.s.  But  the  party  deciding 
to  wait  for  twelve  months  and  then  come  upon  him,  it  seems  to  me, 
would,  under  the  circumstances,  be  a  very  gnnit  hardship. 

Mr.  BuuDETT.  The  admi.ssion  made  by  the  two  hon.  gentlemen 
who  have  just  sat  down  calls  to  my  mind  the  time  when  the  Ontario 
Legislature,  in  their  wisdom,  increased  the  members'  indemnity  from 
$(iOO  to  !i?<SOO.  A  distinguished  member  of  the  Hou.se  at  that  time 
said:  "This  is  a  subject  upon  which  we  can  all  agree."  And,  as  I 
find  two  distinguished  .solicitors  of  banks  ailmitting  that  pi-otests 
may,  and  ought  to  be  abolished,  I  re.spectfully  submit  to  this  House, 
'■  tiiat  this  is  a  sul>ject  upon  which  we  all  can  agree."  I,  therefore, 
suggest  that  the  Minister  of  Justice  wipe  out  of  the  .schedule  that 
little  list  of  fees  to  tho.se  who  act  as  solicitors  for  banks,  so  that  the 
poor  fellows  who  are  unwi.se  enough,  or  good  enough,  to  endorse 
notes  will  only  have  to  pay  the  notes,  and  not  pay  for  the  plea.sure 
of  .some  gentleman  walking  up  to  the  bank  and  telling  him  he  has 
got  to  pay.  As  we  all  agree  on  the  (juestion  of  abolishing  protests, 
I  trust  there  may  V)e  no  trouble  about  it. 

Sir  J()H\  Tno.MPSON.  Perhaps  we  may  attain  the  hon.  gentle- 
man's object  just  as  well  by  leaving  in  the  provision  for  the  protest 
and  abolishing  the  fee.s.  * 

Mr.   BlTRDETT.     That  will  do  just  as  well. 

Mr.  Lister.  The  difficulty  with  my  hon.  friend  from  Hastings 
(Mr.  Burdett),  is  that  he  has  not  been  able  to  get  appointed  solicitor 
for  a  bank. 

Mr.  Burdett.  My  n^putation  is  too  good  for  any  bank  to  employ 
me  to  do  any  such  work. 

Mr.  Lister.     So  far  as  this  notice  of  protest  is  concerned,  it  merely 
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pivt's  the  man  wlio  entered  into  the  rontnict,  i\n<l  who  intended  a 
the  time  he  eiitei'ed  into  the  c<»ntriict  to  pay,  if  the  prineiftal  delitor 
did  not  [)ay,  an  opportnnity  of  escapint,^  from  the  ha,l»ility  which  ho 
believed  w(add  he  ineui'red.  Why  sliould  a  man  who  hoeomes  seiMU'- 
ity  on  a  j)romissory  note  he  in  a  <litterent  position  from  a  man  who 
hecomes  sui'ety  on  any  othi-r  insti'ument  i*  Why  shouM  a  man  who 
becomes  security  foi'  a  party's  bon<l,  not  (h'mand  notice  that  the? 
bond  has  not  been  perfoiniecl,  in  order  to  hold  him  responsible  to 
the  same  extent  as  the  endorser  of  a  pi'omissory  note  :*  This  whole 
law  is  based  on  an  oM  fiction  which  has  come  down  to  us  from  our 
t'or«'fathers,  and  ^  hich  is  no  ri'ason  for  the  additional  expense.  TIkj 
wholt!  (piestion  of  protesting'  promissory  notes  is  one  which  is  kept 
ypon  the  Statute-book,  not  in  the  interest  of  the  man  wh(»  has  be- 
come securit\',  but  in  the  interest  of  the  \y,ink  s(»licitoi"s.  The  hon. 
members  for  Quebec,  who  are  mendiers  of  the  notarial  profession, 
have,  I  see,  very  liberal  fei'S  indeed  })ayablc  to  them.  I  do  not  care 
whether  the  Minister  of  .lustice  retains  that  tariff  oi"  not,  but,  so  far 
as  I  am  individually  concei'iied,  \  think  the  amount  payable  to  us 
in  the  l'ro\  ince  of  Ontario  for  that  service,  if  it  is  to  be  continued, 
is  abundantlv  sufficient. 

Mr.  BntDiCTT.     I  have  one  convert. 

Mr.  LisTEK.  I,  for  one,  will  suppoi't  what  my  hon.  friend  fmiu 
Hastinjjjs  (Mr.  Kurdett)  su<,'<^ests — that  the  fees  should  not  be  in- 
creased. 

Mr.  Weldox  (St.  John).  He  wants  to  abolish  them  altogether 
Mr.  MlLt.s  (Bothwell).  I  think  there  is  a  ^reat  deal  in  what  ha.s 
been  said  by  the  hon.  mend)er  for  West  Land)ton  (Mr.  Lister).  The 
difficulty  I  see  is,  how  is  the  entlorsei*  to  know  whether  the  note  is 
paid  or  not,  or  into  whose  liands  it  has  ^one.  If  the  note  was  not  a 
net^otiable  paper  he  would  have  no  difficulty,  and  it  would  be  his 
duty,  by  the  exercise  of  due  diligence,  to  ascertain  wdiether  this  lia- 
bility existed  or  not;  but  a  note  ^iven  by  A.  to  H.  in  the  city  of 
Ottawa  to-<lay,  nuiy,  next  week,  be  in  the  hands  of  sijme  oiu;  in 
Rochester,  Buffalo,  or  New  York,  if  the  party  is  well  known,  and 
the  endorser  may  ha\'e  no  means  of  knowin<ij  in  wliose  hands  the 
note  is,  nor  may  he  be  able  to  connnunicate  with  the  party  foi'  the 
purpose  of  ascertainiui^  whether  it  is  paid  or  not.  That  is  the  dis- 
tinction between  a  note  and  a  bond,  for  althoujL^h  it  may  l»e  assimil- 
able it  can  always  be  traced,  and  the  property  represented  may  be 
chanr^ed  l)y  simply  passini^  from  hand  to  hand.  My  hon.  friend 
from  Hastings  says  that  the  endorser  ought  only  be  liable  for  the 
amount  mentioned  in  the  note.  That  might  be  a  very  good  rule  for 
the  endorse,  but  it  would  be  a  very  bad  rule  for  the  solicitor,  whose 
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husiness  it  was  to  make  protest,  ami  it  wouM  he  quite  as  ^'ood  an 
ohji'ction  a;^rninst  th(''])avment  of  50  cents  as  it  wouhl  he  at^ainst  tho 
payment  of  !^5.  It  is  not  a  (piestion  of  mort;  (tr  h'ss,  as  my  h«»n. 
friend  from  Mastinj^s  (Mr.  Hurdett)  says,  hut  a  (piestion  of  wdiether 
thi're  should  hi-  liahility  or  no  Hahihty  at  all.  1  supjtose  my  hon. 
friend  allows  nothing  for  insuianee  for  every  soli(;itor  who  tak(!S  a 
note,  and  wiio,  hy  ncL^liHi.iuH',  fails  to  make  a  propel*  protest,  ineur.'^ 
the  liahility  of  the  faee  value  t)f  the  note,  and  is  hound  to  pay  it. 
Tiiei'efori!,  althou<^h  the  .solieitor  takes  considei'ahlc  risk,  ami  is  de- 
pendent upon  his  clerks  or  upon  his  partner  to  do  the  work  properly, 
if  they  fail,  lie  will  hav(!  the  liahility  to  nieet  without  any  eonqnai- 
sation  whatever. 

Mr.  1  RDI'.TT.  My  hon.  fi'ien<l  nnsapj)rel»ends  mo.  My  romark.s 
wi're  all  pi'edicated  upon  the  assumption  that  he  who  sij^ned  a  con- 
tract, sim})le,  s|)(!cial  or  of  record,  ou^ht,  if  he  is  ahle,  to  pei'form  tlu^ 
contract  according;'  to  the  terms  thereof.  If  ho  is  not  ahle  he  ou^dit 
to  he  forj^^iven.  1  do  not  see  any  reason  why  a  man  who  mdorses  a 
j)romissory  note  for  a  friend  ouLjht  to  havt^  to  pay  .SI. 50  more  or  le.ss 
to  lind  out  that  he  has  endoi-.sed  that  paper,  when  he  wd\o  jjfoes  s.e- 
cui'ity  for  a  friend  in  a  contract,  simple  or  special,  or  of  any  charac- 
ter needs  no  sucli  notice  to  make  him  liahle.  If  I  enter  into  an 
a^M'eement  with  a  friend  or  hecome  security  for  the  performance  of 
any  contract,  no  matter  whether  it  is  in  the  United  States  or  C-anada, 
1  may  1k'  sued  upon  that  aj^reement  or  that  c(mtract  upcm  its  non- 
performance. I  do  not  see  why  any  ditliculty  sliould  exist  in  the 
case  of  promissory  not(!S.  My  own  experience  is  that  if  I  have  a 
not(^  ai^ainst  an  individual,  endoi'sed  hy  another,  and  it  is  not  paid 
at  maturity,  it  will  not  he  many  days  before  the  enthnvser  will  hear 
of  it.  I  do  not  think  it  would  he  askiuir  too  nnich  of  the  holder  of 
a  note  to  notify  tlu'  endor.ser  without  fee  or  reward.  We  are  snnply 
l)reserving  a  ivlic  of  past  tinies  which  is  m  ire  expensive  than  useful. 
It  is  of  no  material  henetit  either  to  the  maker,  the  endorser,  or  the 
holder  of  tiie  note,  that  he  shouhl  he  notifie<l  in  writinjj^,  or  other- 
wise, that  he  has  Itecome  hound  that  his  principal  should  perform 
the,  contract.  As  to  the  liahility  of  the  lawyer,  if  the  law  is  chanu;ed 
so  that  he  incurs  no  resjxaisihility  for  not  protestin<^,  then,  where 
there  is  no  liahility  and  no  re.sponsihility,  and  no  duty  or  work  per- 
formed, surely  there  (Uiirht  not  to  he  any  pay.  The  duty  performed 
in  this  ca.se  is  simply  perfvnictory,  formal  and  unnecessary,  and  costs 
a  man  a  dollar  or  more  in  many  cases,  when  he  is  scarcely  ahle  to 
pay  tho  principal.  In  all  fairness,  I  think  this  whole  system  of 
protesting  paper  ought  to  bo  done  away  with.  I  cannot  .see  any 
ditl'erence  in  a  man's  liability,  either  moral  or  legal,  whether  he  puts 
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his  name  on  the  hottom  or  on  the  back  of  the  note.  Knowing  that 
he  lias  agreed  to  pay  it  at  maturity,  he  ought  to  pay  it  if  he  is  able, 
whether  it  is  protested  or  not.  This  other  system  of  three  days 
grace  also  leads  to  a  great  deal  of  misapprehension.  In  these  days 
of  silk  gowns,  scarcely  any  of  these  gentlemen  can  agree  on  a  proper 
mode  of  framing  a  Bill  on  the  simplest  of  all  contracts — promissory 
notes.  I,  therefore,  hope  the  hon.  Minister  of  Justice  will  see  ht  to 
do  away  with  the  schedule  of  fees  at  the  end  of  the  Bill,  at  least,  if 
not  with  the  whole  system  of  protesting  promissory  notes.  If  he 
does,  I  think  his  action  will  meet  with  the  approval  of  the  House 
and  the  country.  It  will  certainly  meet  with  the  gratitude  and 
approval  of  all  unfortunate  sinners,  who,  like  myself,  have  endorsed 
notes  for  friends. 

Mr.  Spiioule.  I  agree  with  a  great  deal  that  has  been  said  by 
the  hon.  member  for  Hastings,  but  I  think  he  g<  >  a  little  too  far 
wher  he  proposes  to  do  away  with  the  notes  entirely.  When  an 
endorser  puts  his  name  on  a  note,  it  is  done  for  a  limited  period,  in 
the  belief  that  the  person  who  makes  the  note  will  be  in  a  position 
to  meet  it  when  it  falls  due  ;  if  it  were  to  be  for  an  indefinite  period, 
he  would  in  many  instances  refuse  to  put  his  name  on  it.  The 
notice  informs  the  endorser  that  the  contract  is  not  fulfilled,  and  it 
gives  him  the  opportunity  to  save  himself  in  the  event  of  the  other 
pai'ty  endeavoring  to  make  away  with  tlie  property  or  being  unable, 
from  some  mifortunate  circumstance,  to  discharge  his  obligation.  I 
agree  with  the  hon.  gentleman,  however,  that  if  the  fees  cannot  be 
done  away  with  entirely,  they  should  be  reduced.  I  certainly  en- 
dorse every  word  he  says  when  he  suggests  that  the  party  in  whose 
intei'est  the  note  is  drawn  should  be  compelled  to  notify  the  endorser 
tit  his  own  expense ;  bi  t,  if  the  sense  of  the  House  is  difl'erent,  I 
think  the  fees  should  be  made  the  smallest  that  would  be  considered 
fair  compensation  for  the  work  done. 

Mr.  Weldon  (St.  John).  It  seems  to  nie  that  we  should  be  tak- 
ing a  very  serious  risk  if  we  made  any  such  radical  change  as  is 
prv;posed.  If  endorsers  were  held  liable  without  notice  a  man  might 
find  himself  .sued  on  a  note  five  years  after  endorsing  it  without  tlu.' 
slightest  intimation,  and  without  any  recourse  against  the  maker. 
An  ordinary  l>ond  cannot  be  transferred,  l)ut  a  promissory  note  luay 
pass  from  hand  to  hand,  and  therefore  it  is  not  unreasonable  to  re- 
quire that  the  holder  shall  notify  the  sureties.  That,  of  course, 
entails  a  little  expense;  and  my  hon.  friend  from  Hastings  (Mr. 
Burdett)  seems  to  think  that  the  fees  are  a.  great  benefit  to  the  l)ank 
solicitors.  I  can  tell  my  hon.  friend  that  it  is  a  pretty  serious  mut- 
ter to  take  tlie  responsibility  of   protesting  notes,  because  if   the 
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solicitor  fails  to  give  the  proper  notice  of  dishonor,  he  may  become 
liable  for  the  whole  face  of  tlie  note.  It  is  a  question  whether  the 
present  practice  is  not,  after  all,  the  })est  in  the  interest  of  the  com- 
mercial world.  If  the  endorser  got  no  notice,  and  thereby  saved 
this  trifling  expense,  he  might  find  himself  .served  with  a  writ  which 
would,  perhaps,  put  him  in  for  very  nmch  larger  costs.  The  notice 
is  really  for  the  benefit  of  the  endorser,  to  enable  him  to  protect 
himself,  and  to  see  that  the  party  who  is  primarily  liable  .shall  meet 
the  note. 

Mr.  BuRDETT.  The  hon.  gentleman  who  has  just  spoken  cannot 
comprehend  the  law  of  Ontario  when  he  speaks  of  contracts  not 
being  assignable.  Of  course,  we  know  that  promissory  notes  are 
assignable  by  simple  delivery  from  haiKl  to  hand  ;  but  by  an  Act  of 
the  Ontario  Legislature  all  contracts  have  l)een  made  assignable  by 
any  form  of  writing,  without  notice  to  anybody,  and  the  a.ssignee 
may  sue  in  his  own  name  without  any  notice  to  any  party  to  the 
contract.  In  order  to  protect  himself  against  other  assignments, 
he  may  have  to  give  notice  ;  l)ut  that  is  aside  of  the  (juestion.  I  do 
not  see  any  just  reason  why  a  man  who  has  agreed  to  pay  a  sum  of 
money  at  a  fixed  date  sliould  be  obliged  to  pay  $2,  or  $2.50,  for 
being  told  by  a  solicitor,  however  respectable,  that  he  must  pay. 

On  sub-section  j  of  section  49. 

Sir  John  Thomp.son.  I  propose  to  .strike  out  this,  becau.se  tliere 
is  no  Insolvency  Act  to  which  it  would  be  applicable.  It  was  merely 
in.serted  with  a  view  that  it  might  fit  in  with  the  provisions  of  an 
In.solvency  Act,  chould  such  be  adopted. 

Mr.  Lister.  There  are  Acts  in  the  several  Provinces  for  the  wind- 
ing-up of  an  insolvent  estate. 

Sir  John  Thomi'SON.  This  sub-section  was  not  intended  to  fit 
tliose  cases.  To  make  a  sub-section  to  suit  them,  we  sliould  have  to 
sec  what  the  law  of  each  Province  is,  and  would  have  to  recast  it — 
the  section. 

On  sub-section  I  of  section  4!). 

Mr.  KiRKivVTRiCK  moved  that  the  words  "on  or  before  the  next 
following  juridical  or  business  day"  be  inserted. 
Mention  agreed  to. 

On  sub-section  4. 

.Mr.  MoNCRiEFF  moved  that  the  following  words  hv  added  to  the 
fourth  line,  after  the  words  "  at  the  place  at  which  such  l)ill  is  dated," 
"or  at  his  customary  address  or  place  of  residence." 

Motion  agreed  to. 
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On  clause  50. 

Mr.  BUUDETT.  I  do  not  like  that  word  "  implied."  I  think  a  man 
wlio  endorses  paper,  or  makes  it,  siiould  know  the  ground  on  whicii 
he  stands,  and  that  term  "  implied  "  is  vt-ry  comprehensive,  and  ounrjit 
to  be  .stricken  out  of  the  Bill.  I  think  the  notice  ought  to  he  express 
and  ouglit  to  be  in  writing.  In  my  judgment,  if  this  Bill  passes  in 
this  shape,  the  result  will  be  that  a  notice  of  protest  is  not  necessary 
to  bind  the  endors-r  but  is  simply  given  for  the  purpose  of  making 
costs.  Where  you  say  a  man  is  excus  d  if  not  guilty  of  negligence, 
or  default,  or  misconduct,  who  is  to  say  what  is  negligence,  default, 
or  nnsconduct  ^  What  does  "  implied  "  mean  i  I  submit  that  the 
term  ought  to  be  defined,  and  a  man  ought  to  know  what  he  has  to 
rely  upon.  That  word  "  im})lied  "  ought  to  be  stricken  out,  and  the 
waiver  ought  to  be  in  writing.  I  wouM  go  so  far  as  to  .say  that  it 
should  be  signed  by  the  party  in  charge,  or  by  his  agent.  Tlmt 
wIkmi  a  man  is  relieved  from  the  payment  of  a  note  tliat  he  has 
endor.sed,  by  rea.son  of  its  not  being  protested,  he  ought  not  to  be 
bound  to  pay  that  note  unless  he  in  writing  agrees  to  pay  it.  Where 
he  has  to  pay  a  fee  for  receiving  that  notic(>,  i\e  ought  to  have  some 
corresponding  advantage.  The  whole  result  of  this  clause;  is,  in  my 
opinion,  that  any  man  n>'>y,for  some  of  the  reasons  given,  be  excused 
from  protesting  a  note,  and  yet  lie  may  get  the  fees  for  protest. 

Sir  John  Thompson.  I  could  not  undertake  to  propose  to  the 
Committee  an  alteration  of  the  law  of  contracts  so  sweeping  as  that. 
We  have  the  law  of  waiver  as  regards  the  right  that  a  person  jxis- 
sesses.  We  have  th'  doctrine  of  implication  running  all  tlu'ough 
the  law  of  contracts,  loth  as  to  waiver  and  everything  else.  The 
lion,  gentleman  knows  that  contracts  may  be  mach;  by  implication, 
lights  may  nri.se  by  implication,  ami  surely  thest;  ought  to  be  capable 
of  being  waived  by  implication.  There  are  some  very  plain  cases  in 
which  one  oujiht  to  lie  held  to  have  waived  his  ritrhts  to  a  notici;  of 
dislnjuor.  For  instance,  if  the  person  bound,  whether  endorsei- or 
drawer,  before  the  time  conu's  for  <nvinir  the  lu.tice  of  dishonor,  savs 
to  the  holder  that  the  note  will  not  be  paid  at  maturity,  but  that  he 
will  pay  it  if  he  be  given  a  certain  time,  he  makes  a  binding  eon- 
tract  by  which  Ju'  shall  <;et  that  extension  t)f  time.  He  makes  no 
expn^ss  stipulation  as  regards  payment  by  notice  ;  surely  he  ought 
to  be  lu  Id,  in  that  ca.se,  to  have  waived  notice,  when  he  has  received 
all  the  consideration,  and  nnule  all  the  terms  that  include  notice,  and 
when  he  has  got  r 'lief  by  the  notice,  knowing  that  the  bill  may  he 
dishonored  at  maturity.  The  other  case  the  hon.  gentleman  refers 
to,  is  that  of  a  man  .vho  ought  to  have  given  notice,  but,  not  having 
given  it,  afterwards  promises  to  pay.     It  is  not  held   tliat  he  has 
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made  no  contract  with  regard  to  that,  hut  is  simply  treated  as  evi- 
dence that  he  has  waived  the  right  which  would  accrue  to  liim  of 
ha\ing  notice  of  dishonor,  or  that  lie  has  waived  the  right  of  dis- 
puting his  liability  in  consetjuence  of  the  notice  not  having  been 
given.  If  I  could  view  the  decisions  as  the  hon.  gentleman  has 
given  them,  namely,  that  he  is  held  virtually  to  a  new  contract,  he 
might  fairly  hold  that  the  subse(|uent  contract  should  be  in  the  same 
form  as  the  original  contnict,  namely,  in  writing.  But  the  subse- 
<|iient  promise  to  pay  is  treated  as  evidence  of  an  agreement  to  pay, 
ami  that  'evidence  is  capable  of  being  rebutted. 

On  .section  51. 

Sir  John  Tho.mpson.  I  propose  to  a(hl  the  words,  "or  at  any 
place  in  Canada,  situated  five  miles  therefrom."  This  is  to  facilitate 
the  making  of  protests,  and  prevent  harcLship  likely  to  occur  in 
country  districts. 

Mr.  Sklnner.  Perhaps  it  would  be  well,  as  far  as  the  Province 
of  New  Brunswick  is  concerned,  to  make  the  bill  payable  at  one 
o'clock  on  Saturdays.  The  banks  (k)wn  there  generally  close  atone 
o'clock  on  Saturday'  and  a  clerk  has  to  be  kept  there  without  any 
reason,  for  a  couple  of  hours. 

Mr.  Cook.     Tliat  is  their  business. 

Mr.  Charlton.  I  think  w^e  should  have  a  uniform  hour  in  this 
matter. 

Sir  John  Thompson.     I  tiiink  sf)  too. 

.Ml-.  Ca.mpbell.  I  think  that  the  closing  of  banks  at  one  o'clock 
on  Saturday  is  a  great  inconvenience  to  business  men.  There  is 
more  business  done  on  Saturday  in  our  part  of  the  country  than 
•luring  any  three  days  of  the  week,  and  I  think  it  would  be  a  niis- 
tiikr  to  alter  the  hour. 

On  .section  54. 

Mr.  Davies  (P.E.I.)  Is  there  any  reason  why  the  acceptor  of  a  bill 
should  not  guarantee  the  genuineness  or  validity  of  the  endor.sement 
as  Well  as  the  genuineness  of  the  .signature?  It  .seems  to  me  that 
the  one  should  be  considered  to  be  guaranteed  as  well  as  the  other. 

Sir  John  Thompson.     We  will  let  the  section  stand. 

Mr.  MoNCRiEFF.  The  drawer  '  .  his  own  favor,  certainly,  after  he 
has  accepted  the  bill,  should  l)e  stopped  from  denying  his  signature, 
'nit  should  the  bill  pass  fraudulently  into  the  hands  of  another  party 
wild  forged  the  endorsation,  the  acceptor  should  not  be  stopped  from 
•''"iivinu:  the  <renuineness  of  the  endorsation. 

Mr.  Kirk  PATRICK.  The  bill  may  be  endorsed  after  the  acceptance 
anil  that  is  the  endorsement  that  the  acceptor  does  not  guarantee. 
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On  section  60. 

Sir  Richard  Cartvvright.  It  appears  to  me  that  this  clause  is 
one  which  should  not  be  adopted  without  veiy  grave  consideration. 
It'  I  understand  its  meaning,  a  hank  would  be  discharged  from  all 
liability,  and  the  honest  owner  of  the  bill  be  defrautled  of  the  entire 
sum  to  which  he  is  entitled  without  having  any  recourse  against  the 
bank.  Apparently,  the  bank  is  to  be  discharged  from  liability  if  it 
pays  a  bill  on  which  an  endorsement  has  been  forged.  I  do  not 
think  it  is  desirable  to  relieve  the  bank  in  such  a  case.  It  is  the 
business  of  the  bank  to  see  tliat  they  do  not  pay  on  forged  endorse- 
ments or  without  proper  nutliority.  I  do  not  see  why  the  Minister 
of  Justice  has  introduced  tiiis  provision,  but  I  certainly  think  that 
the  present  law  is  more  in  the  interest  of  the  public,  and  that  the 
banks,  to  which  we  have  given  considerable  privileges,  should  be 
called  upon  to  see  for  themselves  that  they  do  not  pay  on  forged 
endorsements. 

Sir  JoHX  Thompson.  This  provision  has  been  inserted  in  tho 
English  Act  in  order  to  relieve  the  banks  from  this  liability,  on  the 
ground  of  the  great  convenience  which  they  are  to  the  public  ;  but 
in  th  isBill  the  provision  is  inserted  and  bnnight  before  the  Com- 
mittee rather  in  order  to  obtain  the  opinion  of  the  country  on  tho 
subject.  For  my  part  I  have  no  strong  opinion  in  regard  to  it,  and, 
f  the  House  is  not  prepared  to  consider  it  this  evening,  I  will  allow 
iit  to  stand. 

Mr.  Weldon  ;St.  John).  This  has  been  the  law  in  England 
since  18.53.  It  is  a  question  of  considerable  difficulty,  and  this  en- 
tirely changes  the  principle  which  has  hitherto  prevailed  in  this 
Dominion. 

Mr.  MuLOCK.  I  quite  agree  with  this  provision.  I  think,  when 
people  draw  checpies  payable  to  order  on  banks  in  which  they  are 
depositors,  they  not  <^>nly  use  the  bank  as  an  agent  to  pay  money 
to  somebody  else,  but  they  cast  upon  the  bank  an  obligation  which 
it  is  not  bound  to  undertake — to  see  that  the  transaction  is  a  correct 
one.  If  cheques  are  to  bo  handed  around  to  any  number  of  persons, 
how  is  the  bank  to  know  whether  the  signature  is  genuine  or  not  ( 
Of  course,  the  baidv  is  bound  to  know  the  signature  of  the  depositor. 
It  has  many  ways  oi  knowing  his  signature,  but  it  has  no  means  of 
knowing  whether  the  signature  of  the  endorser,  who  may  be  an  en- 
tire stranger,  is  valid  or  not,  and  they  would  be  justified  in  refusing 
payment,  until  it  vas  shown  that  the  endorser's  signature  was  gen- 
uine. Yet,  at  present,  they  would  be  liable  to  an  action  for  so 
refusing.  Either  a  cheque  should  be  made  payable  to  bearer,  or  the 
bank  should  not  be  compelled  to  find  out  the  endorser. 
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Mr.  Charlton.  I  cannot  agree  with  the  last  speaker.  If  a  checjue 
is  made  payable  to  l)earer,  it  may  be  used  as  currency,  and,  in  that 
case,  it  is  the  duty  of  the  individual,  or  the  institution  paying  it,  to 
discover  that  it  is  really  in  the  hands  of  the  person  to  whom  it  is 
payable.  It  is  the  business  of  the  bank  to  find  out  that  for  itself ; 
and  it  is  easy,  when  an  individual  otters  a  bill  payable  to  order,  to 
re(|uire  an  identitication  of  the  person.  I  think  it  would  be  a  clan- 
gorous iimovation  if  banks  were  relieved  from  the  liability  which 
they  now  have  in  regard  to  the  payment  of  a  forged  acceptance  or 
note.  The  present  law  works  well  enough.  If  a  man  goes  to  a 
hjvnk  with  an  acceptance  payable  to  their  oriler,  they  are  required  to 
have  an  identitication  of  that  man,  and  it  is  (juite  legitimate  for 
anyone  in  that  case  to  do  so ;  but  to  say  that  the  banks  should  bo 
rcHeved  from  that  liability  will  be  to  placi;  in  the  power  of  the  banks 
the  opportunity  to  do  business  loosely  and  carelessly,  and  to  exoner- 
ate them  from  the  conse((uence  of  doing  their  business  carelessly. 
I  hope  this  provision  will  not  be  engrafted  upon  the  law  of  Canada 
in  I'egard  to  l)anks. 

Sir  John  Thompson.  The  subject  is  too  important  to  tinisli  the 
discussion  before  six  o'clock,  and  I,  therefore,  move  that  the  Com- 
mittee report  progress. 

Committee  rose  and  reported  progress,  and  it  being  six  o'clock, 
the  Speaker  left  the  Chair. 


2nth  Fehrmirij,  1890. 

House  again  resolved  itself  into  Committee  on  Bill  (No.  G)  relat- 
ing to  Bills  of  Exchange,  Cheques  and  Promissory  Notes. — (Sir 
John  Thompson.) 

(In  the  Counnittee.) 

On  section  60. 

Sir  John  Thompson.  The  attention  of  the  Connnittee  was  called 
to  this  clause  by  the  hon.  member  of  South  Oxford  (Sir  Richard 
Cartvvright),  who  mentioned  that  it  cnd)0(lied  a  very  important 
principle,  and  I,  again,  call  the  very  special  attention  of  the  Com- 
initti'i;  to  it  this  afternoon.  The  ett'ect  of  the  clause  is  that  the  Itank 
paying  on  a  forged  endorsement  is  not  responsible.  I  will  endeavor 
to  present  shortly  some  of  the  arguments  upon  which  that  proposi- 
tion rests.  The  clause  has  been  attacked  as  being  a  t(jtal  reversal  of 
our  })re.sent  law,  as  it  does  not  provide  that  the  bank  shall  bear  tlie 
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loss  in  any  case  ctf  forcrery.  That  is  not  the  fact.  The  clause  pro- 
vides that,  it'  a  cho(|ue  is  re<(uhirly  drawn,  bein^  made  payable  to 
order,  the  mere  fact  of  the  endorsement  upon  it  lieinf;  fortjjed  shall 
not  render  the  baidc  liaV)le  to  loss  in  conse(|Uence  of  the  fortjjery. 
Tiierefore  we  have  ns  the  first  principle  that  the  checiue  nnist  be 
properly  issued,  and  if  it  is  jiroperly  issued,  the  loss  is  not  to  fall  upon 
the  bank  if  the  endorsement  is  forged.  That  is  represented  to  be  a 
fail-  principle,  because  the  business  which  the  bank  tran.sacts  is  a 
laisine.ss  between  it  and  the  customer  with  whom  it  transacts  its 
business.  The  proper  business  of  the  bank  is  to  pay  the  money 
which  the  cu.stomer  deposits  there  at  his  request,  and  not  to  guar- 
antee the  intervening  tran.sactions  l)etween  tlie  person  who  gives  the 
che([ue  and  those  who  receive  it  and  those  through  whose  hands  it 
may  pass.  If  the  maker  of  the  cheque  chooses  to  make  it  payable 
to  bearer  and  not  to  order,  he  must,  in  all  fairness,  bear  the  risk  of 
its  going  into  hands  where  it  may  be  improperly  endorsed.  No  such 
thing  can  happen  in  the  case  of  a  cheque  payable  to  l)earer.  Another 
argument  in  su])port  of  the  clau.se  is  the  liability  which  the  bank 
incurs  in  all  cases  of  refusing  payment  of  a  cheque.  No  matter  how 
numerous  the  intervening  transactions  m  y  be,  and  although  tlic  en- 
dorsers may  be  entirely  unknown  to  the  bank,  the  bank  is  called  upon 
to  pay  on  a  cheque  on  which  not  one  of  the  endorsers  can  be  veriiietl, 
or  to  refuse  payment  at  its  o%\n  risk  and  liability  for  damages.  I 
am  using  the  word  "  cheque "  for  convenience  to  represent  these 
documents.  I  may  add  that  the  principle  of  this  clause  has  been 
adopted  in  England  an<l.has  been  acted  upon  there  for  thirty-seven 
years,  and  I  think  it  is  reasonable,  in  this  respect,  to  assimilate  our 
law  to  the  English  law. 

Mr.  MuLOCK.  When  this  clause  was  before  the  House  on  a  pre- 
vious occasion,  I  expressed  my  view  in  favor  of  it  as  I  then 
understood  it,  and,  if  it  were  limited  to  cheques,  I  would  still  be  in 
favor  of  it,  but,  as  I  understand,  the  clause  refers  also  to  bills  of  ex- 
change. The  interpretation  clause  shows,  and  applies  not  only  to  an 
ordinaiy  checjue  for  money  depo.sited  in  the  bank,  but  to  a  bill  of 
exchange  in  the  widest  sense.  A  person  may  draw  on  a  bank  not 
by  a  che(]ue,  but  in  the  ordinary  way  of  business.  A  bank  may  be 
willing  to  honor  a  draft,  not  because  there  is  money  of  the  drawer 
there,  but  because  the  customer  does  his  regular  business  there.  I 
would  ask  the  Minister  of  Justice  to  cut  down  this  provision  and 
make  it  applicable  simply  to  cheques  pure  and  simple. 

Sir  John  Thompson.     I  have  no  objection  to  that. 

Mr.  MuLOCK.  I  observe  that  section  63  makes  a  cheque  a  bill  of 
exchange  payable  on  demand. 
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Lie  a  bill 


Sir  Richard  CAiiTwurdirr.    It  is  important  that  we  should  under- 
stand   exactly    wliat   the    lion,    gentleman    intends    to    do.      As    I 
understand  this  clause,  it  is  not  incund)ent  on  tlie  Ijank  to  show 
that  the  endorser  or  the  payee  is  the  persoji  whose  name  purports 
to  be  on  the  cheque.       This  goes  to  the  root  of  the  whole  of  our 
present  system  of  cheques.    If  I  make  a  che(pie  payalde  to  the  order 
of  John  Smith,  ami  the  bank  i)avs  it  to  somehodv  vvho  endorses  that 
che(jue  who  is  not  John  Smith,  the  risk  is  shifted  from  the  shoulders 
of  the  bank  to  my  shoulders.      That  is  my  understanding  of  the 
chiuse,  though,  of  course,  the  Minister  may  correct  me  if  I  am  wrong, 
1  have  tile  strongest  objection  to  that  provision.      I  see  no  reascm 
why  these  corporati(^ns  who  derive  their  existence  from  us,  and  who 
•a't   considerable   benetit    from    the    Parliament   of  this   Dominiim, 
siiould  be  relieved  from  tlie  liability  they  now  incur,  at  any  rate,  as 
regards  the  original  payee.     As  regards  suljsequent  end*)rsers  some- 
thing mi'dit  be  said  ;  but  that  the  hon.  o;entleman,  as  I  understood, 
should  allow  any  bank  or  })erson  to  escape  liability  by  rea.son  of  a 
forged  endorsement  of  the  name  of  the  original  payee,  .seems  to  be  a 
most  ol)jectional)le  thing,  and    one  on  which  I,  for  my  part,  will 
certainly  divide  the  House  at  a  later  stage.    I  do  not  think  any  suf- 
ticient  reasons  have   been   atlvauced,  except  the   convenience  of  the 
liinks  themselves,  and  I  sulmiit  that  the  convenience  of  the  (general 
public  is   of    much  more  importance   than  the  convenience  of  the 
lianks.       I  do  not  believe  that  any  considerable  loss  has  occurred  to 
them  from  the  existing  state  of  the  law,  and  I  think  that    before 
such  a  verv  material  chan;;e  is  made,  a  much  better  reason  should 
br  given  than  the  Minister  has,  as  yet,  brought  forward.       In  fact, 
as  I  understood  him  to  say,  he  was  not  himself  much  wedded  to 
this  innovati(jn. 

Sir  John  Tji<)MI'S(»v      The  hon.  gentleman  was  not  in  when  I  ex- 
plained the  claus..      i,-.  arternoon. 

Sir  RicHAUi)  e    ;,T\VRi(iHT.     No,  T  have  just  come  in.      But  I  ask 
the  hon.  gentleman  whether  I  was  not  correct  in  supposing  that 
under  this  clause  the  bank  was  discharged  from  liability,  even  in  the 
case  of  the  original  per.son  to  whom  the  cheque  was  made  I 
Sir  John  Thompson.     Ye.s. 

Sir  RiCHAHi)  Caiitwrkjht.  Then  it  revolutionises  our  whole 
sy:,'  1  of  checiues,  and  I  ilo  not  think  such  a  revolution  should  be 
ni.)  ■  •  without  a  much  better  reason  than  I  have  heard  .ailduced  as 
yet.  It  is  a  great  convenience  to  the  mercantile  public,  and  to 
private  persons  who  do  business  with  banks,  that  they  should  know 
tlijit,  when  they  give  a  checpie  to  a  particular  man,  the  bank  should 
take  reasonable  precautions  to  identifv  that  man,  and  I  do  not  see 
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why  they  should  be  relieved  of  that  duty  from  existing  provisions 
of  the  law. 

Mr.  Jones  (Halifax).      I  think  the  Minister  .should  .show  sonio 
reasons  for  this  chnnge.       Does  the  reconnnendation  come  from  the 
banks  ?      Has  there  been  any  agitation  among  the  bankers,  or  is  it 
an  id(!a  of  my  hon.  friend  him.self  ?    Because  it  has  been  followed  in 
England  for  a  number  of  years  is  no  reastm  why  we  should  adopt  it. 
There  are  a  great  many  English  laws  which  are  applicable  to  their 
condition  which  would  not  be  applicable  to  ours,  and  this  change,  it 
appears  to  me,  is  erne  of  them.     As  my  hon.  friend  in  front  of  nie 
({Sir  Richard  Cartwright)  has  obser\ed,  we  have  found  great  con- 
venience in  this  country  in  transmitting  che(|ues  from  one  party  to 
another,  and  generally  without  any  of  the  inconvenience   which  the 
hon.  gentleman  is  providing  against.     But  I  submit  that  whether 
the  f.'ict  that  a  bank  is  henceforth  to  be  relieved  from  the  result  of 
forgery,  will  not  in  a  measure  tend  to  create  forgery.     If  people, 
knowing  that  they  have  got  to  go  through  the  inspection  of  the  bnnk 
officials,  knowing  the  df  'i  ulty  they  will  have  to  meet,  are  dispt)sed 
to  pn^sent  a  ehe(|ue  that  is  not  properly  endorsed,  and  are  deterred 
by  these  precautions,  when  that  s\ipervision  is  taken  away,  as  it 
will  be,  under  tlie  operation  of  this  Bill,  it  is  a  (juestion  whether 
peoj)le  so  di  ^»osed  may  not  actually  be  more  disposed  to  run  the 
risk  than  tlu'y  are  under  the  present  circumstances.     The  banks,  I 
contend,  are  responsible  for  the  signatures  of  their  cu.stomers,  and 
they  should  be  responsible  for  .seeing  that  the  cheque  or  bill  is  ])r<)- 
perly  endorsed.     You  might  just  as  well  relieve  the  l)ank  from  the 
responsibility  of  paying  a  cheque  that  was  drawn  or  forged  in  an- 
other man's  name.     I  cannot  see  that  a  di.stinctitm  can  be  made  in 
this  ca.se.     H'  the  banks  are  careful,  and  are  bound  to  .see  that  the 
checjues  are  in  the  signatures  of  their  customers,  I  think  they  are 
equally  bound  to  take  every  precaution,  in  the  interest  of  the  cus- 
tomers with  whom  they  deal,  and  the  public  generally,  to  see  that 
these  che(|ues  are  properly  endorsed  bt'fore  they  are  paid  ;   otherwise 
I  think  it  will  lead  to  a  great  increase  of  forgery  in  that  directimi, 

Mr.  Si'lioULE.  I  notice  that  the  local  press,  at  least  in  the  .section 
from  which  I  come,  appears  to  be  almost  unanimous  in  condeiuniiig 
this  proposed  amendment  to  the  law,  and  the  few  business  men  with 
whom  I  have  had  an  opportunity  of  conversing,  also  comdenm  it. 
They  think  it  is  shifting  the  responsibility  from  the  banks  to  the 
shoulders  of  the  parties  against  who  are  made  the  drawers  of  these 
checiues,  and  that  it  will  make  the  banks  much  more  careless.  They 
have  now  such  ample  control  over  the  financial  operations  of  the 
country  and  over  business  men,  that  it  is  used  many  times  to  the 
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disadvantafje  of  tlie  business  man,  and  to  ^ivo  them  the  advantage 
of  this  proposed  amendment  would  be  giving  them  even  greater 
powers  over  business  men  than  they  are  entitleel  to  have. 

Mr.  Blake.  Our  course  of  business  is  not  exaetly  the  same  as 
tliat  in  England,  and  we  make  a  nmch  wider  use  of  ehe((ues  than  is 
made  in  England.  They  have  a  system  of  crossing  checjues  which 
does  not  exist  here,  or  exists  but  to  a  small  extent.  It  does  seem  to 
nic,  that  unless  the  hon.  gentleman  is  prepansd  with  proofs  furnished 
liiiii  of  the  inconveniences  which  havi;  been  actually  shown  to  exist 
iVoiu  the  present  system,  there  is  no  ground  for  the  change.  If  the 
Miggestion  is  that  the  banks  are  placed  in  very  great  difficulty,  that 
tlii'ir  duty  to  their  customers  and  the  exigencies  ()f  business  oblige 
them  to  receive  checpies  which  are  forgetl,  and  that  eonse(|uently 
t^n'eat  losses  accrue  to  them,  why,  that  is  a  state  of  things  that  ought 
to  be  considered.  But  we  have  before  us  no  information  that  that 
is  the  conditicm  of  things,  or  that  the  banks  have  found  it  a  serious 
obstruction  or  a  difficulty  to  have  this  responsibility  imposed  upon 
them.  I  nuist  confess,  tliat  I  should  view  with  great  reluctancy  the 
removal  of  that  responsibility,  at  any  rate,  in  so  far  as  it  is  connected 
with  the  ge>nuineness  of  the  endorsement  by  the  persons  to  whose 
ordiir  the  checpie  is  made — subseipient  endorsements  may  be  open  to 
a  (lifTerent  consi(h;ration.  But  that  the  drawer  of  the  cheipie  should 
lose  his  money  because  the  person  in  whose  favor  he  has  drawn  it 
does  not  genuinely  endorse  it,  or  because  it  is  endorsed  otherwise,  I 
do  not  see.  Unless,  therefore,  the  hon.  genltemen  is  able  to  show 
that  the  course  of  business  throughout  the  country  is  seriously  in- 
convenienced, that  there  is  a  serious  difficulty  in  the  banks  carrying 
un  their  business,  I,  for  my  part,  am  disposed  to  give  my  vote  for 
the  continuance  of  the  present  law. 

Mr.  Weldon  (St.  John).  There  is  a  good  deal  of  argument  on 
lx)th  sides.  I  think  there  are  very  good  reasons  why  this  change 
should  be  made.  VV^ith  regard  to  these  checiues  on  bankers  standing 
differently  from  bills  of  exchange  or  promissory  notes,  a  good  deal 
may  be  said.  The  cheque  is  drawn  upon  the  banker  ;  originally  in 
England  it  was  only  drawn  payable  to  the  bearer.  In  1858, 1  think 
for  the  first  time,  this  rule  was  introduced,  when  chcipies  payable  to 
order  were  allowed.  Now,  there  is  a  broad  line  of  distinction.  The 
bank  is  supposed  to  know  the  signature  of  the  person,  therefore 
they  are  responsible  if  they  pay  a  cheque  which  has  been  forged. 
If  the  cheque  is  endorsed  by  individuals  of  whom  they  know  nothing 
the  bank  is  placed  in  this  dilemma :  either  they  have  got  to  refuse 
that  cheque  and  run  the  risk  of  an  action,  or  they  have  got  to  pay 
It  and  bear  the  loss.     The  advantage  of  drawing  a  cheque  payable 
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to  <)r(l«>r  is,  that  it  iMuililcs  the  drawrr  t)  liavo  a  vonclior,  and  he 
draws  till'  clu'(|U('  in  this  tonu  to  suit  his  coiivcMii'iifc.  It'  it  is  for 
liis  benefit,  wliy  .should  he  not  takr  t\n'  ivsj)onsihiiity  f  With  regard 
to  the  chang(^s  made  in  Enghmd,  1  find  the  reasons  succinctly  statccl 
l)y  Chief  Justice  ( 'Oekhurn,  who  was  prohahly  niend»er  of  I'ai-lia- 
inent  at  the  time  the  IJill  was  passed,  and  the  reasons  <^iven  by  iiiui 
in  the  case  of  Chailes  vh.  J^lackwell,  were  the.se  : 

"  Now,  the  purpose  of  tlio  eniictinunt  wo  uro  dealing  with  whh,  when  cliequoa 
I»ayal)le  to  order  were  expected  to  Ikm-uiik^  tieneral,  to  prottu't  the  l)iinker8  apiiiist 
the  possil»ihty  of  lorried  eiidonsemeiits.    The  only  reason  wliy  iihtujues  had  not 
been  drawn  ;)ayalile  to  order  before  lieinj.',  as  1  liave  stated,  tlie  expenses  of  tlie 
Btunij),  wlien  tlie  Stani])  Act  of  It)  and  17  Victoria  inclnded  tlie.se  cluMjnes  among 
tliose  whicli  should  he  suhject  to  tiie  penny  stamp,  it  was,  of  course,  foreseiMi 
tliat  the  great  convenience  arisinji  from  tlie  use  of  such  cluMjues  would  make 
them  of  iHinstant  recurnuice.     It  was  equally  certain  that  the   use  of  eheipics 
drawn  to  order  would  expose  hankers  to  st'rioiis  danger  from  forged  endorsK- 
inents,  ])ayment  upon  which,  as  the  law  then  stood,  would  have  been  to  their 
own  loss.     It  was  against  this  danger  that  the  l!»th  section  of  the  Act  was  in- 
t(Mided  to  protect  them.     Against  forgery  of  the  writing  of  his  own  customers, 
the  hankir  must  he  assumed  capable  of  ])rotecting  himself,     lie  is,  or  ought  Ui 
make  himself,  acipiainted  with  the  signatures  of  his  own  customers.     He  cainuit 
lie  acquainted  with  the  signatures  of  whole  multitudes  of  payees  or  agents  wlm 
Lave  to  endorsee  cheques  drawn  ui)on  him,  and  made  payable  to  order.     It  was 
Hot  unrea.sonable,  therefore,  that  while  the  customer  obtained  the  advantage  of 
lieiug  able  to  tlraw  cheques  payable  to  order,  the  po.ssibility  of  forgeil  endorst'- 
ment  should  be,  as  between  him   and  the  banker,  at  his  risk.     I>y  making  a 
•cheque  j)ayable  to  order,  the  drawer  obtained  the  advantage  that  if  the  ch('(|ut' 
is  stolen  or  lost  before  it  reaches  the  payee,  it  cannot  be  jiaid  without  a  forged 
•endorsement,  the  risk  of  which  many  jiersons,  who  would  not  scruple  to  present 
&  cbeipie  payable  to  bearer,  in  fraud  of  the  true  owner,  and  pocket  the  proceeds, 
might  yet  l)e  unwilling  to  run.     Furthermore,  he  obtains,  through  the  endorHO- 
inent  of  the  payee,  an  aoknowletlgment  of  the  receijit  of  the  ciieque  and  of  its 
liuyment.    Obtaining  this  benelit,  it  was  but  reasonable  that  the  possibility  ui 
a  forged  endorsement  should  be  at  hia  risk,  or,  at  all  events,  be  a  (piestion 
betwtten  him  and  the  payee,  leaving  the  banker  free  frtun  liability." 

There  is  very  great  force  in  this  reasoning.  While  a  banker  is  sup- 
posed to  become  actjuainted  with  his  custcjnier's  handwriting,  the 
drawer  of  a  cheque  should  assume  .some  r(!sponsil)ility  ;  and  when  a 
customer  draws  a  cheque  payable  to  a  party  whom  the  banker  does 
not  know,  and  the  checjue  is  presented  at  the  bank  drawn  in  that 
form  for  the  customer's  own  benefit,  he  should  take  the  risk  as  he 
receives  the  benefit,  The  bank  is  placed  in  tliis  dilennna  :  If  it  pays 
the  cheque,  then  it  is  liable  for  the  loss  ;  if  the  bank  refuses  the 
cheque,  then  it  runs  the  risk  of  an  action  being  brought  against  it 
for  dishonoring  a  good  cheque. 

Mr.  P.VTERSON  (Brant).  I  have  no  doubt  it  will  be  a  matter  of 
convenience  to  the  banks  to  have  the  change  proposed  ;  but,  on  the 
other  hand,  the  interests  of  tlie  general  public  must  be  considered. 
Unless  it  can  be  shown  that  a  great  inconvenience  will  result  to  the 
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banks,  a  ehan^c;  .so  threat  as  this  shouM  not  be  adopted.  While  I 
can  add  little  to  the  arguments  already  adduced,  I  H[)eak  in  order  that 
the  Minister  may  understand  that  this  is  a  (piestion  in  whieh  gr(!at 
iiit(!rest  is  taken  and,  if  the  change  is  not  [)artieularly  demanded, 
till'  hon.  gentleman  should  consider  carefully  tlu!  I'.xpedicucy  of 
making  the  change.  Whilr  the  bank  runs  some  risk,  and  in  some 
few  cases,  lo.ss,  alth.)Ugh  in  a  mercantile  life  extending  over  a  great 
many  years,  1  know  of  only  one  case  where  the  bank  has  .suH'eivd 
loss.  It  nmst  be  borne  in  mind  that  this  .system  contributes  busi- 
mss  for  the  baid\s.  A  large  amoinit  of  money  is  paid  in  this  way, 
sohdy  on  account  of  the  .security  given  to  the  per.son  drawing  the 
t'lie(|Ue,  and  if  you  should  wiju'  out  that  security  and  mak(!  every 
clir((ue  or  bank  di-aft  to  order  no  greater  security  than  an  oj)eD 
che(|Ue  payable  to  bearei',  tin;  (piestion  aris(  s  whether  you  would 
not  draw  business  from  the  oanks,  and  lln<l  that  j>ayments  were 
largely  made  through  express  companies  instead  of  thriaigh  the 
liaid<s.  So,  while  the  banks  run  some  risk,  the  ])resent  method 
means  profit  to  those  institutions.  I  submit  that  this  is  an  addi- 
tional argument  against  the  change'  proposed.  I  tV-el  positive  that 
ill  many  cases  the  change  proposed  would  result  in  withdrawinj^ 
what  is  a  proHtabh;  business  to  the  bank,  and  that  the  express  com- 
paiiii's  would  be  found  transmitting  large  sums  to  parties  which 
otherwise  would  ha\e  been  remitted  through  the  agency  of  banks. 

Mr,  Cam1'HP:f.L.     I  (piite  agree  with  the  remarks  of  the  hon.  genti* 
leiiian  who   has  just  addres.sed  the   Hou.se.     It  would  be  a  great 
mistake  to  make  the  change  contemplated  in  this  direction,  and  the 
convenience  of  the  public  should  always  be  considered  in  preference 
to  the  convenience  of  the  banks.     This  system   is  of  great  conve- 
nience to  the  public,  ami  it  has  been  generally  adopted  by  the  people 
on  account  of  the  security  given,  by  the  bank  being  obliged  to  see 
that  the  signature  to  tlie  cheque  is  a  genuine  one.      Unless  it  c<juhl 
bo  shown  that  the  Ijanks  have  lost  very  lai'gely,  it  would  lie  very 
unwise  to  make  the  change  contemplated,     ^b)re()ver,  when  a  system 
has  become  general  and  the  public  have  got  accustomed  to  it,  it  is 
always  unwise;  to  change  it  and  adopt  a  new  mode  of  business  with 
wbieh  the  people  art;  not  acciuainted.     It  is  especially  a  convenient 
system  of  remitting  money  from  one  part  t)f  the  Province  to  another. 
From  the  town  in  wliich  I  live,  you  can  send  a  cheque  payable  to 
"  John  Smith  "  in  Toronto,  or  elsewhere.     He  presents  it  in  Toronto, 
ami  if  the  bank  does   not   know   him,  they  can  recjuire  that  he  be 
i<leiititied.     The  people  have  become  accustomed  to  the  system,  and 
unli>ss  it  can  be  shown  that  there  has  been  great  loss  and  inconve- 
ui'-ace,  it  would  be  unwise  to  chan<re  it.     I  do  not  think  the  banks 
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should  be  relieved  from  the  responsibility  under  which  they  rest  at 
present.  The  banks  are  not  compelled  to  do  this  business  unless 
they  tind  it  profitable,  but,  if  they  do  it,  they  should  not  be  relieved 
from  that  responsibility.  I  sincerely  hope  that  the  Minister  will 
not  press  this  clause,  but  that  he  will  allow  the  law  to  remain  as  it 
has  remained  for  many  years,  and  which  the  people  of  the  country 
understand  and  appreciate.  I  certainly  think  that  it  would  be  very 
unwise  to  make  the  change  contemplated. 

Mr.  Edwards.     I  cannot  hope  to  add  anything  of  importance  to 
what  has  been  said  on  this  question,  but  I  wish  to  express  my  sin- 
cere desire  that  the  hon.  Minister  of  Justice  will  see  his  way  to  not 
enforce  the  change  now  contemplated  in  this  respect.     In  my  opinion, 
if  this  change  be  made  it  will  disturb  the  commerce  of  the  country 
to  a  very  great  extent  indeed.     I  cannot  agree  in  the  opinion  that 
this  idea  is  only  for  the  protection  of  the  person  who  gives  the 
cheque,  for  I  believe,  that  it  is  very  largely  intended  for  the  conve- 
nience of  the  receiver  of  the  cheque.     In  my  business  I  draw  a  great 
many  chec|ues,  and  I  always  ask  the  party  to  whom  I  give  a  cheque, 
"  Will  you  have  this  cheque  payable  to  bearer  or  to  your  order  ? " 
In  almost  every  case  the  party  receiving  the  cheque  wishes  that  it 
should  be  made  payable  to  his  order,  for  the  reason  that  if  he  loses 
the  cheque  he  will  be  protected.     If  this  proposed  clause  becomes 
law  the  finder  of  a  lost  cheque  may  go  to  the  bank,  and  if  the  bank 
will  pay  the  money,  he  will  receive  it  and  the  responsibility  is 
removed  from  the  bank  entirely.     In  the  neighborhootl  of  our  place 
of  business  there  is  no  bank,  and  a  great  many  people  come  to  us 
and  deposit  their  money,  and  ask  us  to  give  our  cheque  for  safety 
in  remitting.     So  far  as  the  bank  is  concerned,  m»y  opinion  is,  that 
one  of  the  first  motives  of  a  bank  should  be  to  protect  its  own  cus- 
tomers.    I  can  hardly  believe  that  the  banks  desire  such  a  change 
as  this.     ( >f  course  it  is  generally  understood  that  the  presenter  of 
a  cheque  has  got  to  be  identified,  and  the  onus  is  on  the  bank ;  but 
what  would  be  desirable  would  be  to  make  the  law  so  that  the  pre- 
senter of  the  cheque  would  be  compelled  to  identify  the  endorsation 
if  requested.     So  far  as  this  line  of  endorsation  goes  down  from  one 
person  to  another,  it  is  almost  always  the  case  that  when  a  cheque 
is  endorsed  for  the  second  or  third  time  it  gets  into  tiie  hand  of  some 
commercial  man  whose  endorsation  is  well-known  and  who  has  a 
bank  account.     When  he  goes  to  his  banker  and  deposits  that  cheque 
the  responsibility  is  on  him,  for  he  guarantees  the  previous  endor- 
sations.     So  far  as  I  am  concerned  I  think  it  would  be  a  very  serious 
evil  indeed,  if  this  change  is  made,  and  I  sincerely  hope  it  shall  not 
be  made. 
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Sir  John  Thompson.  The  hon.  member  for  Russell  (Mr.  Edwards), 
when  he  referred  to  the  convenience  of  the  present  system,  has  stated 
ull  that  can  be  said  in  its  favor.  In  proposing  by  a  Bill  to  regulate 
the  relations  of  parties  to  bills  of  exchange  and  promissory  notes. 
«,nd,  so  far  as  this  question  is  concerned,  the  relations  of  bankers  to 
their  customers,  I  suppose  it  is  not  fair  to  impose  a  liability  upon  the 
banks  for  the  convenience  of  a  portion  of  the  public  with  whom  it 
has  no  dealings  whatever.  We  provide  completely  for  the  relations 
between  a  bank  and  its  customers  when  we  propose  that  the  respon- 
sibility shall  fall,  as  it  does  now,  upon  the  bank,  if  the  signature  to 
the  cheque  is  not  genuine  or  duly  authorised.  But  it  is  but  just  to 
provide  that  the  signature  of  the  customer  of  a  bank  having  been 
put  to  that  cheque,  he  issues  it  at  his  own  risk  when  he  makes  its 
payment  depend  upon  the  endorsement  of  other  persons  with  whom 
the  bank  has  no  dealings,  and  whose  signature  the  bank  may  have 
no  opportunity  of  identifying.  Should  we  make  the  loss  fall  on  the 
bank  for  the  convenience  of  persons  who  have  no  dealing  with  the 
bank  ?  If  we  do  so,  I  think  we  would  put  the  loss  on  the  wrong 
shoulders  for  the  convenience  of  the  public,  and  at  the  expense  of 
one  of  the  parties  to  the  transaction. 

Mr.  BuRDETT.  The  hon.  Minister  does  not  state  what  justification 
there  is  for  changing  the  law. 

Sir  John  Thompson.  I  have  stated  the  justification.  I  was  quite 
aware  that  the  Committee  did  not  hear  me  very  well,  as  there  was 
confusion  in  tliechaml)er.  The  hon.  member  for  St.  John  stated  the 
reason  fully  in  his  argument,  while  the  case  against  it  depends,  as 
was  said  by  the  member  for  West  Durham  (Mr.  Blaise),  on  the  in- 
convenience of  making  the  change.  I  admit  tliat  inconvenience,  but 
when  we  are  adopting  a  system  as  we  are  now  in  consolidating  the 
law  with  regard  to  bills  of  exchange  and  promissory  notes,  I  think 
we  should  place  the  relations  of  everybody  concerned  in  these  in- 
struments on  a  fair  and  just  footing.  The  argument  in  favor  of  the 
change,  when  we  are  coming  down  to  first  principles,  is,  that  it  is 
but  fair  that  the  responsibility  of  a  bank,  as  the  agent  of  the  person 
who  draws  the  cheque,  should  depend  on  and  be  limited  to  the 
genuineness  of  the  signature  which  the  customer  appends  to  his 
cheque,  and  that  it  shouM  not  be  responsible,  when  he,  for  the  con- 
venience of  payment,  for  the  convenience  of  having  a  second  voucher, 
or  for  the  convenience  of  his  friend  who  deposits  money  in  order  to 
get  a  cheque  payable  to  order.  We  provide  that  the  Ijank  should 
not  be  subject  to  the  risk  of  perhaps  a  dozen  intermediate  endorse- 
ments by  parties,  not  one  of  whom  may  be  known  to  a  single  officer 
of  the  bank.     It  seems  to  me  that  we  are  putting  the  matter  on  a 
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fair  basis,  when  we  limit  the  responsibility  of  the  bank  to  the  genuine- 
ness of  the  signature,  and  the  genuineness  of  the  authority  of  the 
person  who  has  signed  the  cheque.  I  think  it  is  but  fair  that  we 
should  provide  that  it  shall  either  be  the  signature  of  the  person 
who  professes  to  draw  it,  or  the  signature  of  one  who  has  due  autho- 
rity in  that  recard.  When  we  have  found  that  the  owiu'i-  of  the 
money  has  drawn  the  order  that  the  money  shall  be  paid,  the  agent 
ought  to  be  protected  from  all  liability  when  he  complies  with  the 
demand,  of  what  appears  on  its  face,  to  be  the  pro})er  authority  to 
pay  the  cheque.  This  argument  is  strengtheneil,  when  we  remember 
that  the  bank  has  no  protection,  no  means  of  verification,  no  com- 
munication with  any  of  these  intermediate  endorsers,  but  is  liable  to 
an  action  at  law  if  it  dares  to  refuse  payment  of  a  cheque  on  an  au- 
thority which  it  .suspects  may  be  a  spurious  endorsement.  There  is 
one  other  observation  which  I  forgot  to  make  and  which,  to  some 
extent,  meets  the  argument  of  the  meud)er  for  West  Durham  (Mr. 
Blake).  The  hon.  gentleman  was  good  enough  to  call  attention  to 
the  fact  that  there  exists  in  pi-aetiee,  a  marked  difference  between 
the  use  of  checjues  in  this  country  and  in  England,  in  this  particular, 
that  a  .system  of  crossed  che(|ues  has  grown  up  in  the  mother  coun- 
try, and  has  not  yet  been  established  here.  Dealing  with  this  matter, 
as  I  ha\e  said,  upon  fundamental  principles,  as  we  are  endeavoring 
to  do,  we  are  providing  side  by  side  with  this  provision  all  those 
provisions  which  relate  to  crossed  cheques.  What  will  be  the  po.si- 
tion  of  the  hon.  member  for  Russell  ?  He  can  draw  his  cheque,  he 
can  still  draw  it  payable  to  order  ;  he  has  only  to  cross  his  cheque 
in  accordance  with  the  provisions  of  this  Bill  and  every  one  who 
takes  that  cheijue  knows  that  it  can  only  be  paid  by  the  bank  on 
which  it  is  drawn  to  another  bank.  The  hon.  mend)er  therefore  has 
but  to  draw  two  lines  across  his  cheque,  and  mark  "  baidc  "  on  it,  d,nd 
that  checiue  nuist  go  into  some  other  bank  Ijefore  it  can  be  paid  by 
his  own  bank.  That  being  so,  every  person  into  whose  hands  that 
cheque  may  come,  fraudulently  or  otherwise,  knows  that  he  nuist 
go  to  some  bank  and  establish  to  the  satisfaction  of  that  bank  his 
authority  to  receive  that  money  to  such  an  extent  that  the  second 
bank  will  pay.  He  has  only  to  do  that  in  order  to  check  to  a  very 
great  extent  the  danger  which  would  arise  from  a  false  or  fraudu- 
lent endorsement.  A  person  who  makes  a  checjue  payable  to  order 
does  so  either  lor  his  own  convenience  or  that  of  the  payee,  and 
thereby  imposes  on  the  bank  additional  risks  and  obligations;  and 
if  he  neglects  to  draw  two  lines  across  it  and  mark  "  bank  "  upon  it, 
and  in  addition  to  that,  desires  that  the  bank  should  run  the  risk  of 
loss  from  a  forgery  in  an  endorsement,  he  desires  to  establish  a  prin- 
ciple which  appears  to  me  to  have  nothing  to  connnend  it. 
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Mr.  Blake.  It  will  be  observed  that  no  answer  has  been  given 
to  the  appeal  made  by  several  members  to  the  hon.  Minister  to  state 
whether  this  change  is  proposed  upon  information  which  the  hon. 
gentleman  has  verified  as  to  the  existence  in  the  past  of  considerable 
inconvenience  and  loss  resulting  from  the  existing  practice  ;  and, 
therefore,  up  to  this  time,  we  are  to  understand  that  we  are  dealing 
with  it — as  the  hon.  gentleman  himself  put  it — upon  first  principles 
upon  the  question  as  to  what  is  abstractly  right  or  best.  I  do  not 
myself  think  that,  after  the  very  long  experience  we  have  had  of 
one  system,  wo  can  ignore  the  practical  result  of  that  system,  and  I 
do  not  think  it  is  reasonable  to  suggest  theoretical  inconveniences 
or  risks  of  a  o-rave  character  as  a  sufficient  fjround  for  altering;  the 
law  of  the  land  as  it  has  been  for  a  great  nund.>er  of  years,  and  to 
which  the  people  have  adjusted  their  counnercial  transactions.  My 
opinion  is  that  a  very  good  test  under  these  circumstances  is  the  test 
of  experience,  and  if  it  has  been  found  that  the  banks  are  exposed 
to  very  serious  inconveniences  or  risks — on  the  one  hand,  risk  of  an 
action  because  they  refuse  payment  of  a  cheque  which  turns  out  to 
be  properly  ei\dorsed,  or,  on  the  other  hand,  risk  of  a  loss  because  a 
cheque,  which  they  have  no  means  of  verifying,  turns  out  to  be  im- 
properly endorsed — or  if  it  has  been  found  that  the  security  which 
the  general  public  dealing  with  the  banks  has  had  up  to  this  time, 
and  under  which  they  are  carrying  on  the  money  transactions  of  the 
country,  is  insufficient,  we  want  some  statistics  to  show  to  what  ex- 
tent that  has  been  the  case.  But,  in  the  absence  of  ]iroofs  that  there 
has  been  any  serious  inconvenience  or  loss  in  practice,  I  decline  to 
rjcept  theoretical  reasons  of  hardship  as  a  ground  for  altering  the  law, 

Mr.  Desjaudins.  My  limited  experience  in  banking  leads  me  to 
believe  that  there  is  no  such  inconvenience  experienced  as  to  neces- 
sitate a  chancre  in  the  law.  The  banks  are  willintj  to  accommodate 
their  customers,  and  to  accept  any  risk  for  the  endorsements  ot  the 
cheques  which  they  receive.  It  is  a  very  connnon  practice  for  cus- 
tomers to  make  their  cheques  payable  to  order,  and  they  know  very 
well  that  but  for  that  arrangement  the  person  receiving  the  clieque 
would  have  no  security  against  loss  by  the  cheque  getting  into 
wrong  hands.  He  knows  very  well  that  the  accommodation  the 
banks  are  willing  to  give  would  be  minimised  to  such  an  extent  that 
their  customers  would  suffer  considerably.  As  far  as  my  experience 
goes,  there  is  not  much  danger  of  cheques  being  paid  to  the  wrong 
persons.  Every  bank  has  its  own  customers  and  its  own  means  of 
identifying  those  who  ask  payment  of  endorsed  cheques  so  that  I 
thiidc  this  change  would  be  neither  in  tlie  interest  of  the  customers 
nor  of  the  banks. 
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Mr.  Kenny.  This  matter  of  conducting  the  business  of  the  coun- 
try by  cheques  is  one  which,  of  course,  concerns  tlie  commercial 
community  more  particularly,  and  I  can  readily  understand  that 
there  should  be  great  objections  to  any  innovations.  I  note  specially 
the  remarks  of  the  lion,  member  for  Russell  (Mr.  Edwards),  but  in 
considering  this  question,  there  seems  to  be  a  disposition  to  throw 
all  the  responsibility  upon  the  banks.  The  hon.  the  Minister  of 
Justice  has  explained  to  us  that  in  a  subsequent  section  provision  is 
made  for  adopting  the  sj^stem  of  crossing  cheques,  and  if  the  hon, 
member  for  Russell,  when  one  of  his  customers  desires  a  cheque  on 
exchange  for  the  money  deposited  in  his  hands,  will  simply  cross 
that  cheque  after  he  has  signed  it,  he  will  then  protect  himself  and 
his  bank.  There  is  no  place  where  the  system  of  cheques  prevail  to 
such  an  extent  as  in  England,  and  in  no  city  to  such  an  extent  as  in 
London,  and  the  extent  to  which  the  system  prevails  there  is  largely 
due  to  the  fact  that  they  Imve  adopted  this  system  of  crossing 
cheques,  whereby  a  clieque  can  only  be  cashed  by  a  bank.  This  is 
a  great  protection  to  the  customers  of  a  bank,  and  also  to  the  bank, 
and,  as  a  commercial  man,  I  must  say  tliat  if  we  can  adopt  the  sys- 
tem, which  is  equally  convenient  to  us  as  the  system  which  prevails 
to-day,  and  at  the  same  time  give  more  protection  to  our  banks, 
without  causing  ourselves  the  slightest  inconvenience,  it  is  only  fair 
that  we  should  adopt  it.  Tliis  system  of  crossing  cheques,  English 
experience  shows  us,  is  a  better  system  than  the  one  which  prevails 
in  Canada  to-day,  and  is  not  only  a  protection  to  the  bank,  but  is 
equally  convenient  to  the  customers  of  the  bank ;  and,  therefore,  as 
a  connnercial  man,  obliged  to  use  these  clie(|ues,  I  think  that  if  we 
would  incorporate  the  system  of  crossed  cheques  it  Vv'ould  be  a  very 
great  improvement. 

Mr,  Blake.  While  I  do  not  at  all  object  to  the  introduction  of 
the  system  of  crossed  cheques,  I  do  not  think  tliat  in  the  present 
condition  of  banking  in  this  country,  with  reference  to  agencies  and 
so  forth,  and  the  use  made  of  cheques  in  this  country,  it  is  to  be 
expected  that  the  inconveniences  we  are  now  discussing  will  be  re- 
moved by  the  introduction  of  this  system.  To  a  very  large  extent 
they  will  remain.  It  will  be  very  useful,  indeed,  in  large  cities 
where  there  is  a  number  of  banks,  but  it  would  not  be  found  appli- 
cable or  convenient  in  a  large  portion  of  our  transactions  outside  of 
large  cities,  in  the  rural  districts. 

Mr.  Patehson  (Brant).  This  clause  will  operate  in  favor  of  the 
banks  in  this  way  :  If  you  wish  to  make  from  Ottawa  a  payment 
in  Toronto,  and  draw  your  cheque  payable  to  order  and  send  it 
through,  under  this  clause  your  cheque  will  be  no  security,  and  the 
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result  will  be,  in  order  to  secure  safety,  you  will  have  to  give  the 
bank  25  cents  to  get  a  bank  draft.  If  my  hon.  friend  were  inter- 
ested in  banking,  I  would  say  that  it  would  operate  to  his  advantage. 

Mr.  BuRDETT.     He  is  a  bank  president. 

Mr.  Paterson  (Brant).  His  plan  would  result  in  business  being 
given  to  the  banks  at  the  expense  of  the  general  public.  As  the 
hon,  member  for  West  Durham  (Mr.  Blake)  has  pointed  out,  before 
.such  a  radical  change  as  this  is  made  in  the  system  which  has  been 
carried  on  for  thirty  or  forty  years,  there  ought  to  be  examples  of 
hardship  or  loss  shown.  Every  business  man  knows  that  when  he 
pays  an  account  by  a  cheque  payable  to  order,  he  does  no^  care 
whether  he  gets  a  receipt  or  not.  The  cheque  is  a  receipt.  But  the 
hon.  gentleman  is  going  to  oblige  the  general  public  to  be  careful  in 
every  case  to  take  a  receipt  for  the  money,  and  is  going  to  infuse 
into  commercial  circles  a  feeling  of  insecurity  with  reference  to 
remittances.  He  will  force  people  to  buy  bank  drafts,  in  order  to 
be  secure,  instead  of  sending  cheques  payable  to  order  as  they  do 
now.  I  am  sorry  to  see  the  hon.  gentleman  taking  such  a  ground. 
I  fail  to  see  the  force  of  the  arjjuments  he  addressed  to  the  Com- 
mittee,  and  I  would  say,  with  the  hon.  member  for  West  Durham, 
that  we  should  not  deal  theoretically  with  this  matter,  but  if  there 
has  been  no  inconvenience  and  no  loss,  we  should  stick  to  what  has 
been  found  to  work  well  in  practice. 

Mr.  TiSDALE.  I  feel  strongly  that  this  clause  is  a  step  in  the 
wrong  direction.  I  have  had  some  personal  experience  in  dealing 
with  banks,  and  I  have  yet  to  learn  that  anybody  who  has  a  bank 
account  worth  having  has  any  difficulty  in  getting  a  bank  to  take 
it,  under  the  law  as  it  is  now.  As  has  been  already  remarked,  these 
cheques  payable  to  order  serve  as  receipts,  and  we  have  heard  no 
complaint  of  loss  on  the  part  of  the  banks  under  that  sj^stem.  If 
there  were  any  complaints,  we  might  then  consider  the  (question  of 
crossed  cheques.  Our  system  of  banking  here  is  quite  different  from 
that  in  England.  Our  banks  make  a  great  deal  more  money  out  of 
their  customers  than  do  the  banks  in  England,  as  we  have  more  dis- 
counting and  a  different  class  of  bank  accounts.  I  would  regret  very 
much  to  see  this  clause  retained  in  the  Bill.  The  bulk  of  the  Bill  is 
very  excellent,  but,  until  there  is  a  greater  demand  or  more  reason 
shown  why  the  banks  should  have  this  protection,  or  why  they 
themselves  require  this  change,  I  would  regret  very  nmcli  to  see  it 
become  law. 

Mr.  Waldie.  I  was  about  to  say  that  our  business  is  done  with 
towns  and  villages  where  there  is  no  branch  of  a  chartered  bank. 
If  crossed  cheques  are  necessary,  they  would  have  to  be  returned  to 


412 


Appendix. 


Toronto  to  be  cashed.  Now,  these  eli(^ques  are  passed  to  the  different 
merchants  in  the  (Htt'erent  localities,  they  are  forwarded  by  them  to 
their  correspondents,  and  by  those  correspondents  they  are  forwarded 
to  Toronto.  It  would  cause  a  great  deal  of  difficulty  and  great  in- 
convenience to  us  if  this  Act  were  amended  as  it  is  proposed.  It 
would  be  of  great  inconvenience  to  our  employees  and  to  others  to 
have  marked  clie(|ues  which  could  only  be  cashed  through  a  bank. 

Sir  John  Thompson.  I  do  not  think  that  would  be  the  effect  of 
requii'ing  the  checjues  to  be  crossed.  The  hon.  gentleman  will  see 
that  it  would  not  be  necessary  for  them  to  come  back  immediately 
to  the  bank  in  Toronto  or  to  come  back  earlier  than  they  do  now. 
The  only  effect  of  this  provision  is  that  they  nnist  be  presented  at 
another  bank  than  that  on  which  they  aro  drawn.  Taking  Algoma 
and  Mviskoka,  to  which  I  understand  the  hon.  gentleman  refers,  the 
effect  of  the  provision  would  be  that  the  merchants  who  cash  those 
cheques  would  be  very  careful  as  to  the  authenticity  of  every  en- 
dorsement. 

Mr.  Waldie.  The  effect  would  be  that  we  would  have  to  stop 
making  payments  in  this  way.  The  people  to  whom  the  payments 
are  made  are  not  so  well  known  as  the  lion,  gentleman  supposes, 
and  it  would,  therefore,  stop  our  business  if  it  were  done  in  that  way. 

Sir  John  Thompson.  In  reference  to  the  remarks  of  the  hon- 
memlter  for  Brant  (Mr.  Paterson),  I  may  say  that  I  do  not  think 
this  would  have  the  effect  he  seems  to  expect,  of  sending  all  this 
business  to  the  banks  in  the  sense  that  every  one  who  was  going  to 
a  distance  would  have  to  get  a  bank  draft  instead  of  a  che(iue,  be- 
cause, as  he  will  observe,  a  baidc  draft  is  subject  to  the  same  restric- 
tions as  a  cheque.  The  clie(]ue  drawn  by  one  bank  on  another  is  as 
much  subject  to  the  provision  of  this  Bill  as  any  other  cheque,  and, 
therefor  this  could  not  have  the  effect  of  sending  business  to  the 
banks.  As  to  the  inconveniences  arising  from  the  present  system, 
every  one  knows  that  not  a  month  passes  without  a  bank  being 
subjected  to  loss  by  virtue  of  the  law  being  as  it  now  is,  and  that 
without  any  fault  of  the  bank  and  without  the  bank  having  any 
means  to  protect  itself.  In  regard  to  the  statistics  which  have  been 
spoken  of,  if  I  gathered  up  the  statistics  on  this  point,  what  would 
be  gained  ?  The  question  of  inconvenience,  great  or  small,  is  a  re- 
lative question,  and  it  would,  of  course,  be  said  that  the  banks  are 
better  able  to  bear  inconvenience  and  loss  than  their  customers  are. 
But  the  question  is  not  one  of  convenience  or  statistics.  The  ques- 
tion is  whether  the  provision  is  right  or  wrong.  If  it  is  not  right 
in  principle,  though  it  hat>  not  been  assailed  by  the  hon.  member  for 
West  Durham  (Mr.  Blake)  as  being  wrong,  that  is  another  question. 
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but  I  believe  I  can  reconnnend  it  to  the  Committee  by  arguments 
which  will  show  them  that  it  is  right,  though  some  people  prefer  to 
shift  a  loss  to  the  shoulders  of  a  corporation  rather  than  bear  it 
themselves.  I  am  not  going  to  submit  any  statistics  on  this  sul>ject, 
or  to  urge  it  on  the  Committee  because  the  banks  are  interested  in 
it.  It  goes  without  saying,  that  every  one  who  is  interested  in 
banking  would  desire  to  see  this  provision  passed ;  but  that  is  no 
reason  for  its  place  in  the  Bill.  The  reason  why  it  is  here  is  that 
we  thouglit  it  right  to  adopt  it.  I  have  l)een  twice  asked  why  I  did 
not  show  who  urged  the  adoption  of  such  a  provision.  Will  it  com- 
mend the  provision  of  this  Counnittee  any  more  to  say  that  the 
banks  are  in  favor  of  it  or  are  not  in  favor  of  it  ?  If  there  were  no 
better  reasons  to  urge,  I  would  have  abandoned  it  an  liour  ago. 
However,  I  am  convinced  that  the  weight  of  opinion  in  the  Com- 
mitt(!e  is  against  the  clause.  It  has  been  said  that  I  am  wedded  to 
the  clause.  I  am  not  wedded  to  the  clause.  We  are  here  to  make 
the  best  Bill  we  can,  and  I  am  grateful  to  the  Committee  for  the 
free  discussion  which  has  taken  place.  I  propose  to  allow  this  clause 
to  stand  for  the  present,  and  if,  on  further  consideration,  the  Com- 
mittee is  not  convinced  that  it  is  right  by  what  I  have  said  in  favor 
of  it,  I  shall  withdraw  it. 

It  being  six  o'clock,  the  Speaker  left  the  chair. 

AFTER  RECESS. 

House  again  resolved  itself  into  Committee  on  Bill  (No.  6)  relating 
to  Bills  of  Exchange,  Cheques  and  Promissory  Notes. — (Sir  John 
Thompson.) 

(In  the  Committee.) 

On  section  69. 

Mr.  McMuLLEN.  Is  there  any  provision  made  with  respect  to  the 
security  ? 

Sir  John  Thompson.  No  ;  w^e  cannot  define  that  similar  clauses 
with  respect  to  security  and  actions  on  lost  instruments  are  clauses 
which  are  now  in  force  in  all  the  Provinces,  and  the  sufficiency  of 
the  security  is  to  be  determined  on  the  trial  of  the  action.  It  is 
impossible  to  define  what  amount  of  security  shall  be  given,  or  what 
kind  of  security.  If  on  the  trial  of  the  cause  the  security  ottered 
shall  be  proved  to  be  sufficient,  the  party  recovers ;  but  it  is  left  to 
be  determined  as  a  question  of  fact. 

On  section  75. 

Mr.  BURDETT.     There  was  a  case  in  the    Central    Bank    recently, 
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where  a  party  received  a  cheque  which  had  been  marked,  but  he 
never  received  the  cash,  and  it  was  held  that  the  drawer  was  dis- 
charged. I  presume  this  is  an  exact  copy  of  the  EngHsh  law,  and 
probably  it  had  better  be  left  to  its  course,  and  no  change  made  for 
cases  like  the  one  I  have  mentioned. 

Sir  John  Thompson.  The  drawer  at  common  law  was  discharged 
entirely  if  there  was  any  delay  at  all  in  presenting  the  checjue.  This 
is  intended  to  relieve  the  drawer  pro  tanto,  to  the  extent  of  the 
damage  suffered. 

On  section  70. 

Mr.  McMuLLEN.  What  is  the  reason  for  introducing  this  change 
in  the  present  banking  system  ?  So  far  as  I  have  ever  heard,  the 
system'  of  doing  business  by  cheques  has  been  generally  satisfactory, 
and  an}'  disturbance  in  the  present  arrangement  would  cause  con- 
siderable confusion.  I  understand  that  banking  institutions  may 
possibly  have  suggested  the  change,  but  before  we  make  a  radical 
change  of  this  sort  it  would  be  well  for  us  to  know  the  necessity 
for  it. 

Sir  John  Thompson.  There  is  nothing  compulsory  about  this, 
and,  therefore,  it  does  not  make  any  change  in  the  law.  As  the  lion, 
member  will  see,  one  can  now  draw  a  cheque  in  any  form  he  pleases, 
and  subject  to  any  condition  he  pleases.  This  is  Ijut  a  convenient 
provision  which,  put  on  the  face  of  the  che(|ue,  will  notify  the  holder 
how  it  can  be  cashed.  It  is  the  form  which  is  in  existence  in  Great 
Britain  and  most  other  countries.  Not  only  is  the  system  of  crossed 
cheques  in  use  in  the  mother  country,  but,  to  a  limited  extent,  it  has 
been  in  use  here,  especially  in  the  case  of  cheques  issued  by  Cana- 
dian banks  payable  in  England. 

Mr.  McMuLLEN.  Is  there  any  system  of  this  kind  in  force  in  the 
United  States  ? 

Sir  John  Thompson.     I  cannot  say. 

Mr.  BuiiDETT.     It  is  in  use  in  some  of  the  States. 

Mr.  Waldie.      If  this   system   is   adopted   generally,   it 
obviate  some  of  the  objections  we  made  to  the  other  clause, 
permissible  provision,  I  suppose  ? 

Sir  John  Thompson.    Yes. 

On  section  80. 

Mr.  Paterson  (Brant.)  Suppose  a  crossed  cheque  is  given  by  one 
person  to  another,  the  person  receiving  it  cannot  present  it  at  the 
bank  where  it  is  payable,  but  must  present  it  at  another  bank.  Is 
the  bank  at  which  he  presents  it  bound  to  cash  it  ?  If  it  does  not, 
and  he  cannot  get  it  cashed  by  the  bank  on  which  it  is  drawn,  what 
is  his  recourse  ? 


would 
It  is  a 


Commons  Debates,  1890. 


416 


[,  but  he 
was  dis- 
aw,  and 
nade  for 

scharged 
ue.  This 
t  of  the 


is  change 
eard,  the 
isfactory, 
luse  con- 
ions  may 
a  radical 
necessity 

)Out  this, 
s  the  hon. 
le  pleases, 
onvenient 
;he  holder 

in  Great 
of  crossed 

nt,  it  has 
Cana- 


^>y 


L'ce  in  the 


lit   would 
It  is  a 


en  by  one 
it  at  the 

3ank.  Is 
does  not, 

Lwn,  what 


Sir  John  Thompson.  Of  course  he  need  not  take  the  crossed 
cheque.  If  he  does  take  it,  he  knows  he  takes  it  subject  to  his  chance 
of  getting  it  cashed  by  a  bank  other  tlian  that  on  which  it  is  drawn. 
In  effect,  he  takes  a  cheque  subject  to  that  limitation. 

Mr.  Paterson  (Brant).  One  other  question.  Suppose  a  crossed 
cheque  is  presented  at  a  bank  and  the  bank  cashes  it,  and  by  the 
time  that  bank  presents  it  to  the  bank  on  which  it  is  drawn,  it  is 
found  that  there  are  no  funds  there,  in  what  position  is  the  second 
bank  ? 

Sir  John  Thompson.  The  second  bank  has  recourse  against  the 
drawer  only.  It  takes  the  risk  of  collecting  funds  from  the  bank 
on  which  the  cheque  is  drawn.  But  the  holder  of  a  cheque,  under 
no  circumstances,  can  present  it  for  collection,  and  the  bank  will  at 
once  ascertain  whether  funds  are  available  or  not. 

On  section  82. 

Mr.  Waldie.  If  a  bank  is  negligent  in  forwarding  a  cheque,  would 
it  not  be  liable  for  that  negligence  ? 

Sir  John  Thompson.  This  section  is  merely  to  provide  for  the 
case  of  a  bank  collecting  for  a  customer,  in  which  case  the  bank  shall 
not  be  liable,  provide  it  acts  in  good  faith. 

On  section  86. 

Mr.  McMuLLEN.  Where  an  endorsed  note  is  held  as  collateral 
security  to  any  instrument,  in  order  to  hold  the  endorser  without 
protest,  there  should  be  some  note  on  the  bank  that  would  settle 
the  point  between  the  parties,  and  show  that  the  assent  has  been 
given. 

Sir  John  Thompson.  That  is  a  question  of  fact  which  has  to  be 
proved. 

Mr.  Kenny.  Supposing  the  maker  presented  his  note  as  collate- 
ral security,  and  the  endorsement  was  satisfactory,  how  would  the 
assent  of  the  endorser  be  obtained  to  continuing  the  security  ? 

Sir  John  Thompson.  In  any  way  that  any  contract  may  be  made 
— by  act,  word,  or  instrument  under  seal. 

Mr.  Waldie.  Where  the  holder  of  the  note  given  as  security 
extends  the  time  of  payment,  I  think  the  endorser  should  have  some 
notice  of  that  extension. 

Mr.  Davies  (P.  E.  I.)  If  the  extension  is  given  without  the  con- 
sent of  the  endorser,  then  the  endorser  is  no  longer  liable. 

Mr.  McMuLLEN.  Supposing  a  man  wants  to  borrow  ten  thousand 
dollars  from  a  bank  and  gives  an  endorser  as  guarantee  to  that 
extent.'  He  will  draw  the  funds  as  he  requires  them,  and  meet  his 
notes  by  other  paper  put  in  for  discount.     That  may  continue  for 
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years,  and  if  tlio  ciulorser  is  to  ])e  held  as  a  continuous  running  secu- 
rity and  is  willing  to  assume  that  risk,  that  should  be  stated  on  the 
instrument  by  using  the  wonls  "  waive  protest "  or  in  some  other 
form.     Otherwise,  it  would  be  dithcult  to  pi'ove  his  assent. 

Sir  John  ThomI'Son.  What  the  hon.  gentleman  .suggests  is  no  doubt 
what  the  bank  would  do  as  a  measure  of  prudence  under  the  circum- 
stances. But  it  may  be  done  in  other  ways  with  perfect  validity. 
It  may  be  that  the  endorser  derives  benefit  from  the  continued 
security.  It  will  be  a  (piestion  of  evidence  to  prove  that  he  was  in 
some  way  a  party  tt)  the  transaction  before  being  deprived  of  his 
right.  The  burden  of  pi'oof  will  always  be  on  the  bank,  and  that  is 
the  l)e3t  security  that  the  bank  will  take  precaution  to  have  ^he 
evidence  clear. 

On  section  89. 

Mr.  White  (Renfrew),  Why  is  a  distinction  drawn  in  this  4th 
sub-section,  which  .says  : 

"  Where  a  foreit^u  note  is  dishonored,  protest  tliereof,  except  in  the  Province 
of  Quebec,  is  unnecessary." 

Sir  John  Thomp.S()N.  Merely  because  that  is  now  the  law  of  the 
Province  of  Quebec,  and  it  was  thought  best,  in  drawing  this  Bill,  to 
avoid  altering  the  law  which  is  peculiar  to  that  Province  in  regard 
to  bills  and  notes,  except  where  it  could  be  done  without  inconve- 
nience. It  was  represented  to  us  that  the  law,  in  regard  to  protest- 
ing foreign  as  well  as  inland  bills,  should  be  continued.  That 
representation  came  not  only  from  the  professional  notaries,  but  also 
from  the  banking  institutions. 

Mr.  White  (Renfrew).  I  un<lerstood  that  the  last  time  this  Bill 
was  before  the  Connnittee,  the  Minister  of  Justice  took  the  ground 
that  the  fees  for  the  protest  of  notes  should  l)e  the  same  all  over  the 
Dominion,  which  must  result  in  very  nmch  increasing  the  fees  in 
Ontario,  if  they  are  to  be  the  same  as  those  in  the  Province  of 
Quebec.  I  think  that  principle  should  be  applied  to  this  section, 
and  that  the  law  should  be  made  uniform  throughout  the  Dominion. 

Sir  John  Thompson.  I  said  that  it  was  the  object  to  make  the 
provisions  of  the  Bill  uniform  wherever  we  could  do  so.  I  think, 
however,  that  we  will  have  to  abandon  that  view  as  far  as  the  fees 
are  concerned,  and  that  the  better  course  will  be,  both  as  to  the 
requirement  of  a  protest  and  the  fees  connected  with  a  protest,  to 
leave  the  law  on  both  sides  as-  it  was  before, — that  is,  the  law  in 
Quebec  on  the  one  side,  and  the  English-speaking  part  of  the  coun- 
try on  the  other. 

Mr.  Waldie.     It  seems  to  me  that  when  foreign  bills  are  pro- 
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tested,  they  should  not  be  treated  in  dirt'ci-cnt  ways  in  dirt'ercnt  parts 
of  C-anada.     They  ought  to  he  treatt'd  in  the  same  way  eviuywhere. 

Sir  John  Thompson.     So  they  are. 

Mr.  Waf.DIK.  If  tlujre  is  a  necessity  for  protesting  a  foreign  bill, 
it  should  be  inider  a  'fcncrai  law. 

Sir  John  Tho.MI'Son.     This  has  only  reference  to  the  fees. 

On  .section  {V-i. 

Sir  JoFLV  Thompson.  The  object  of  this  is  to  show  that  by  the 
use  of  tlu;  word  "  protesting"  it  is  not  intended  that  the  extension 
.sliMidd  be  necessary,  provi<led  it  is  noted  in  the  protest. 

Mr.  Sl'UOULL.  Tills  clausi;  seems  to  makt;  provision  for  the  pro- 
testing. A  go(jd  many  people  hold  the  opinion  that  a  Bill  ought  to 
be  protested  without  employing  a  notary  public  to  do  it.  There 
ought  to  be  a  provision  allowing  a  bank  clerk  to  protest  a  note  the 
.same  as  in  the  old  country.  1  sin;  that  several  papers  ad\'ocate  it, 
and  a  good  many  business  men  tiiink  it  ought  to  be  done.  By  that 
means  you  could  do  away  with  the  cost  of  the  protest,  which  is  a 
coi;sidei"al)K'  item  in  many  instanctss.  In  certain  localities  it  is  iin- 
])()ssible  to  get  a  notary  public  without  going  a  long  distance.  I  see 
there  is  a  provision  here  that  a  magistrate  may  do  it,  but  1  think  it 
might  be  left  to  a  bank  clerk  or  any  person. 

Mr.  De.sjaudins.  1  think  it  will  tend  to  prevent  many  negligent 
people  from  paying  their  notes,  or  from  providing  to  meet  them  in 
.some  way.  It  is  a  good  inducement  to  people  to  fultil  tin  ir  engage- 
ments. 

Mr.  Spr(^ule.  I  hold  the  object  of  the  protest  is  simply  to  notify 
the  endorsi'r  that  the  note  is  not  paid,  and  to  hold  the  security  good. 
It  is  a  notice  to  him  that  the  party  who  is  liable  for  it  has  not  paid 
it,  and  it  is  for  his  interest  to  see  that  the  note  is  paid. 

Sir  John  Thomp.son.  That  is  not  the  only  function  of  a  protest. 
I  think  if  the  hon.  member  will  reflect  uj)()u  it,  he  will  see  that  the 
one  class  of  per.sons,  above  all  others,  who  'Uiglit  not  to  be  allowed 
to  make  the  protest,  would  be  the  people  in  the  bank. 

Mr.  Sproule.     They  do  it  in  England. 

Sir  John  Thompson.  They  have  done  it  in  England.  They  have 
there  the  same  provision  we  have  here,  that  where  a  bill  is  dishonor- 
el  and  the  services  of  a  notary  cannot  be  obtained  at  the  place 
where  the  bill  is  dishonored,  any  householder  or  substantial  resident 
of  the  place,  may,  in  the  presence  of  two  witnesses,  give  a  certificate, 
signed  by  him,  pi\)testing  the  dishonor  of  the  bill.  It  is  not  for  the 
purpose  of  notifying  the  parties,  but  it  is  to  establish,  with  some 
degree  of  notoriety,  that  dishonor  has  taken  place,  that  being  the 
most   important  step  in  the    history  of  the  bill,   but  a  fact  which 
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requires  to  be  proved  afterwards,  and  to  which  some  degree  of  noto- 
riety must  be  given.  We  have  on  our  Statute-book  at  present  a 
provision  that  whoever  shall  make  a  protest,  and  whatever  may  be 
the  circumstances  under  which  it  may  be  done,  it  shall  not  be  made 
by  the  bank,  as  the  bank  might  be  the  party  interested,  and  such  party 
might  manufacture  evidence  of  facts  which  did  not  exist.  The  hon. 
gentleman  will  see  further,  that  the  principal  cfi'ect  of  the  present 
law  is  to  be  able  to  establish  afterwards,  in  a  court  of  law,  the  fact 
of  dishonor  and  due  notice  by  the  protest  itself.  We  have  done 
away  with  the  necessity  of  calling  witnesses,  by  providing  that  the 
protest  can  be  put  in  as  evidence  ;  but  if  you  leave  the  matter  to  an 
interested  party,  to  an  officer  or  clerk  in  a  bank,  who  may  have 
neglected  his  duty  in  regard  to  giving  notice,  to  make  the  evidence 
afterwards,  the  whole  question  is  left  at  the  mercy  of  even  the  hum- 
blest clerk. 

Mr.  Des.jakdins.  It  would  be  more  satisfactory  to  everyone 
concerned  to  have  an  independent  officer  outside  of  the  bank  to 
make  the  protest. 

Mr.  Sphoule.  I  have  here  an  opinion  written  by  an  eminent 
authority,  in  which  it  is  stated  as  follows  ; — 

"  The  necessity  for  a  legal  gentleman's  services  in  this  regard  are  not  neces- 
sary, and  Me  trust  the  English  system,  of  having  a  junior  clerk  of  tlie  bank  send 
the  circular  notices  after  the  teller  has  certified  that  the  document  was  presented 
and  not  paid,  will  be  adopted  instead." 

Sir  John  Thompson.  He  is  writing  on  a  different  subject,  the 
giving  of  the  notice  of  dishonor. 

Mr.  White  (Renfrew).  The  law  should  be  left  as  it  is  at  present, 
and  the  notice  should  be  given  by  notaries.  This  provision  is  very 
good  wi:ere  notes  are  made  payable  at  places  where  the  services  of 
notaries  are  not  available  ;  but,  there  are  some  parts  of  Ontario 
where  justices  of  the  peace  are  not  quite  so  thick  as  they  are  in  the 
Province  of  Quebec,  and  it  might  be  difficult  to  obtain  the  services 
of  a  justice  of  the  peace  to  protest  a  note  when  the  services  of  a 
notary  were  not  available. 

Sir  John  Thompson.     The  provision  with  respect  to  justices  of 

the  peace  is  taken  fj-om  the  Code  of  Lower  Canada.  There  is  choice 

only  between  adopting  that  provision,  or  the  English  provision,  which 

provides  that  the  duty  may  be  performed  by  any  householder  or 

'  substantial  resident. 

Mr.  White  (Renfrew).  I  think  it  would  be  better  to  go  to  the 
extent  of  the  English  law,  as  in  some  villages  in  country  places  it 
might  be  impossible  to  obtain  the  services  of  even  a  justice  of  the 
peace  for  the  protesting  of  a  note.     I  agree  that  wherever  notarial 
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services  can  be  obtained  they  should  be  utilised,  but  when  they 
cannot  be  obtained,  and  in  some  instances  when  the  services  of  a 
justice  of  the  peace  might  not  be  available,  in  those  cases  the  clauses 
in  the  the  English  Act  might  very  well  be  adopted. 

Mr.  Langelieu  (Quebec).  I  wish  to  call  the  attention  of  the 
Minister  of  Justice  to  a  discrepancy  which  might  occur,  if  it  is  in- 
tended this  Act  should  repeal  the  provisions  of  the  Civil  Code  of  the 
Province  of  Quebec.  There  is  a  provision  passed  by  the  Old  Par- 
liament of  Canada  in  1866  which  says,  that  no  provision  of  the 
Civil  Code  will  be  held  to  be  repealed  by  a  statute,  unless  the  par- 
ticular article  of  the  Code  is  expressly  mentioned.  I  am  not  pre- 
pared to  say  that  this  Parliament  is  bound  by  that  provision,  but  I 
would  call  the  attention  of  the  Minister  of  Justice  to  the  enactment 
in  question,  which  he  will  find  in  the  Statutes  of  1886. 

Sir  John  Thompson.  I  think  the  hon.  gentleman  will  find  that 
the  Bill  makes  provision  in  that  regard.  All  those  articles  of  the 
Civil  Code  wb.ich  are  interfered  with,  are  enumerated  in  the  third 
section  of  the  Bill. 

Mr.  Langelier  (Quebec).  I  suppose  that  will  provide  for  the 
matter  I  I'eferred  to. 

Mr.  Waldie.  Is  it  decided  that  tlie  Act  should  come  into  opera- 
tion on  the  1st  July  ? 

Sir  John  Thompson.  If  the  Conunittee  wishes,  I  have  no  objec- 
tion that  it  shall  be  the  1st  of  September. 

Mr.  MuLOCK.     I  think  that  will  be  better. 

Sir  John  Thompson.     We  will  niake  it  the  1st  of  September. 

On  schedule  1. 

Mr.  BuiiDETT.  With  reference  to  the  fees  provided  for  in  this 
schedule,  I  may  state  I  have  had  a  long  letter  from  a  bank  in  Ontario 
which  suggests  that  all  dishonored  notes  shall  be  stamped,  and,  for 
a  fee  of  25  cents,  a  clerk  of  the  bank  could  mail  the  notice  at  the 
close  of  banking:  hours.  I  think  this  would  save  considerable  ex- 
pense.  I  can  understand  the  inapplicability  of  that  principle  to 
paper  payable  in  anooher  place  than  in  the  bank.  There  is  another 
nutter  to  which  1  wish  to  refer.  In  Ontario  a  note  is  payable  at 
some  village,  perhaps  ten  miles  from  the  county  town,  where  there 
is  a  notary,  and  I  would  suggest  that  some  slight  fee  for  mileage 
should  be  allowed,  if  one  has  to  travel  that  distance.  T\w  fees  in 
Ontario  at  present  are  very  moderate,  and  I  think  nobody  can 
grumble  if  tlie  present  fees  are  not  increased. 

Sir  John  Thompson.     We  will  allow  this  schedule  to  stand. 

Committee  rose  and  reported  progress. 
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4th  March,  1890. 
House  again  resolved  itself  into  Committee  on  (Bill  No.  G)  relating 
to  Bills  of  Exchange,  Cheques  and  Promissory  Notes. 

(In  the  Committee.) 

Sir  John  Thompson.  I  ask  the  attention  of  the  Committee  to  a 
subject  which  I  called  attention  to  when  we  were  passing  section 
19.  We  had  some  discussion  during,  last  Session,  and  this  year 
also,  with  respect  to  acceptances  payable  at  particular  places.  The 
provision  of  the  draft  Bill,  as  introduced  last  year,  was  that  an  ac- 
ceptance to  pay  at  a  particular  place  is  a  general  acceptance,  unless 
it  expressly  states  that  the  bill  is  to  be  paid  there  only  and  not  else- 
where. That  is  now  the  law  in  the  Province  of  Ontario,  and  under 
it  a  very  convenient  practice  has  grown  up  of  persons  accepting  their 
bills  at  particular  banks,  not  with  tlie  intention  of  restricting 
liabilty  upon  the  bill,  but  with  the  intention  that  the  banks  at 
which  they  keep  their  accounts  ordinarily,  sliall  pay  the  bill  when 
it  matures,  as  the  baidvs  frequently  do,  without  che(][ue  and  without 
further  instructions.  I  am  informed  that  has  been  found  to  be  a 
very  convenient  practice,  and,  as  a  matter  of  fact,  although  that  was 
the  law  in  the  Province  of  Ontario  only,  the  practice  has  been 
followed  in  the  other  provinces,  and  in  many  cases  where  acceptances 
have  to  be  procured  in  country  places  at  a  considerable  distance 
from  the  l)ank,  the  bank  stamps  upon  the  acceptance  "Accepted, 
payable  at  the  bank  of  so-and-so,"  in  order  that  they  may  not,  when 
the  bill  matures,  have  to  send  four  or  live  miles  to  present  the  bill. 
The  feeling  of  the  Committee  was  very  strong  last  year  against  the 
insertion  of  the  Ontario  law  in  the  bill,  and  I  accordingly  dropped 
it  from  the  Bill  as  introduced  this  year,  but  I  promised  that  on  ac- 
count of  the  importance  of  the  change,  which  I  thought  would  be 
eti'ectetl  if  we  drop  that  section,  I  would  bring  that  subject  to  the 
attention  of  the  C!!ommittee  again.  I  would  call  special  attention 
now  to  the  importance  of  the  change  which  will  thus  be  made.  The 
practice,  which  has  heretofore  existed,  of  acceptors  making  their 
acceptances  payable  at  a  particular  place,  will  have  to  be  discon- 
tinued to  a  very  great  extent,  unless  the  clause  which  I  now  propose 
is  inserted  in  section  19.  Hon.  members  will  see  that  that  must  be 
so,  because  by  a  provision  of  the  Bill  wliich  we  have  already  adopted, 
th(!  bank  receiving  the  bill  and  presenting  it  is  not  allowed  to  take 
a  limited  acceptance.  If  it  takes  a  limited  acceptance  it  is  responsi- 
ble, and  serious  consequences  may  ensue,  as  regards  the  liability  of 
parties  on  the  bill.  If  we  do  not  adopt  the  section  which  I  am  now 
proposing  there  will  be  limited  acceptances,  and  no  bank  can  here- 
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after take  a  limited  acceptance,  and  the  practice,  which  I  am  in- 
formed is  a  very  general  one,  and  has  grown  up  in  consecjuence  of 
the  existing;  law,  will  have  to  be  chang-ed.  Althoujxh  I  think  I  have 
pretty  fully  given  the  necessary  information  to  the  House,  I  will 
read  a  lettisr  received  by  rae.  which  places  the  subject  in  a  very 
concise  form.     The  writer  says  : 

"  I  desire  to  draw  your  attention  to  the  great  inconvenience  which  will  result 
if  section  19,  sub-section  2,  psyagraph  {c)  of  Bill  No.  G,  'An  Act  relating  to 
Bills  of  .Exchange,  ttc.,'  now  before  the  House,  is  passed  in  its  present  form. 
The  custom  has  long  been  in  force  here  for  the  drawer  not  to  designate  any 
bank  or  place  for  payment,  leaving  the  drawee  in  his  aepeptance  to  state  the  bank 
or  place  of  business  at  whic^h  the  bill  will  be  payable.  This  is  a  great  con- 
venience both  to  the  drawer  and  the  bank  which  may  bold  the  bill  at  maturity. 
The  accej)tor  making  his  arrangement  with  his  own  banker  to  liouor  iiis  accept- 
ances, and  the  liolder  of  the  liill  being  only  required  to  present  the  bill  at  bank 
designated  for  payment.  Again,  there  are  many  millers,  manufacturers  and 
others,  carrying  'on  their  business  in  small  places  where  tliere  are  no 
banking  factilities,  who  have  their  banking  accounts  in  some  neighboring 
city.  On  bills  being  drawn  on  these  parties  tiiey  are  notified  by  mail  to  come 
in  and  accept  the  bills  payable  at  their  own  bank,  where,  in  due  course,  they  are 
presented  at  maturity.  Of  course,  it  is  not  to  be  expected  that  any  l)auk  would 
undertake  the  presentment  of  l;ills  ten  or  twelve  miles  in  the  country  for  payment. 
If  they  did,  and  bills  paid  on  presentment,  how  could  they  collect  expen.ses?  If 
above  section  is  passed  in  its  present  siuipe  the  above  convenient  usage  will  be 
done  away  witli,  as  under  section  44,  sub-section  2,  the  drawer  and  endorser  would 
be  discharged  unless  they  assented  to  the  qualitied  acceptance,  and  the  risk  of  a 
subsequent  assent  is  something  no  holder  would  take.  The  diibculty  would  be 
entirely  overcome  by  le  ^'ing  the  section  as  it  was  in  the  draft  bill  before  the 
House  last  Session." 

I,  therefore  submit  the  matter  to  the  Committee  for  very  serious 
consideration,  and  I  am  inclined  to  think  that  those  who  expressed 
themselves  last  year  in  favor  of  a  change  of  the  law  and  practice, 
prevailing  all  over  the  country,  and  not  given  due  weight  to  the 
inconvenient  results  which  wcnild  follow.  The  immediate  result  of 
this  would  be  a  discharge  of  the  drawer  and  the  endorser  by  the 
taking  of  what  will  now  be  a  limited  acceptance,  but  what  never 
was  a  limited  acceptance  during  the  continuance  of  the  present  law 
in  Ontario. 

Mr.  Edgar.  I  am  glad  to  hear  the  Minister  of  Justice  express 
the  views  he  has  done  on  the  section  now  before  the  Counnittee.  I 
am  sure  that  the  people  of  the  Province  of  Ontario  who  are  mostly 
interested,  the  bankers  and  the  mercantile  connnunity,  would  be 
greatly  prejudiced  if  the  law  were  changed  in  the  way  the  Bill  pro- 
poses. If  it  is  desirable  that  the  law  should  be  as  proposed,  an 
exception  should  be  made  in  favor  of  the  Province  of  Ontario.  I 
know  it  is  unfortunate  not  to  have  uniformity  in  laws  '>f  this  kind, 
but  rather  than  upset  the  whole  custom  of  the  banks  and  the  mer- 
cantile community  in  the  Province  of  Ontario,  I  think  the  balance 
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of  convenience  would  be    in   favor  of   allowing   £he   exception  to 
remain  as  it  has  heen  in  that  Province  for  a  number  of  years. 

Mr.  Brown.  I  am  very  glad  that  the  hon.  Minister  of  Justice  has 
re-inserted  this  clause,  and  I  am  authorised  to  state,  on  behalf  of  a 
large  number  of  the  mercantile  community  in  my  town,  that  they 
were  very  much  disappointed  at  the  prospect  of  the  Bill  being  passed 
without  this  provision. 

Mr.  Weldon  (St.  John).  I  understafid  that  the  hon.  Minister 
wants  to  provide  that  an  acceptance  at  any  particular  place  is  a 
^{eneral  acceptance,  unless  it  is  understood  that  the  bill  is  payable 
there  and  not  elsewhere.  It  seems  to  me  that  that  is  a  J^rreat  incon- 
venience. I  understand  that  the  English  law,  which  was  settled  a 
great  many  years  ago,  is  that  when  an  acceptance  is  made  payable 
at  a  particular  place,  the  bill  must  be  presented  at  that  place.  It 
strikes  me  that  by  this  provision  it  must  be  presented  either  there 
or  to  the  acceptor  at  his  office,  which  would  be  a  great  inconvenience. 

Sir  JoHX  Thomp.son.  We  have  provided  farther  on  that  the  bill 
may  be  presented  at  the  place  designated. 

Mr.  Mills  (Bothwell).  But  the  party  is  not  obliged  to  present  it 
there. 

Mr.  Weldon  (St.  John).  But  the  difficulty  is  this  :  If  I  presented 
it  at  the  bank  at  which  it  was  made  payable,  I  should  not  feel  safe 
unless  I  also  presented  it  to  the  acceptor  personally,  and  at  his  office 
as  well  as  at  the  bank.  As  the  matter  stands  now,  before  an  action 
could  be  brought  against  the  acceptor,  the  party  would  have  to  show 
that  he  presented  the  bill  at  the  bank  at  whicli  it  was  payable,  and 
that  there  were  no  funds  there. 

Sir  John  Thompson.     If  a  bill  is  drawn,  made  payable  at  the 
Bank  of  Ottawa,  there  must  be  a  presentation,  either  there  or  to  the 
acceptor  himself.     If  it  is  presented  there,  and  if  the  acceptor  has 
funds  there,  the  bill  will  be  paid  there.     If  it  is  presented  to  himself, 
all  he  has  to  do  is  to  give  a  cheque  on  the  Bank  of  Ottawa,  and  the 
thing  is   done.     We  do  not  make  a  presentation  necessary  or  un- 
necessary.    We  leave  the  law  as  it  is  now  as  to  that,  but  we  adopt  the 
principle  that,  if  a  man  accepts  his  bill  payable  at  a  certain  bank,  it 
is  a  general  acceptance,  precisely  as  if  he  had  designated  no  place  of 
acceptance.     By  omitting  this  clause  we  should  be  revolutionising 
the  whole  practice  with  regard  to  these  bills  in  the  Province  of 
Ontario.     As  a  matter  of  fact,  in  the  Lower  Provinces — I  am  not 
speaking  so  much  of  the  banks  in  the  cities — take  the  agencies 
throughout  the  country,  one  of  the  bank  managers  who  was  here 
the  other  day  informed  me  that  the  universal  practice — I  am  refer- 
ring to  the  Bank  of  Nova  Scotia — was  to  require  the  acceptors  to 
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accept,  payable  ftt  an  agency  of  the  bank ;  and  he  was  not  aware 
that  by  so  doing  he  discharged  all  parties  to  the  bill. 

Mr.  Weldont  (St.  John).  Before  it  presents  the  bill,  the  bank  has 
no  right  to  make  it  payable  at  its  own  bank  or  agency.  It  has  no 
right  to  say  where  I  shall  make  it  payable  ;  but,  suppose  it  is  pre- 
sented to  me  and  I  make  it  payable  at  the  Bank  of  Montreal,  I  have 
the  rirjht  to  do  that  ? 

Sir  John  Thompson.  The  bank  cannot  take  that  acceptance  from 
you.     It  must  be  accepted  according  to  its  tenor. 

Mr.  Weldon  (St.  John).  Does  my  hon.  friend  say  that  the  ac- 
ceptor cannot  accept,  payable  at  a  particular  place  ? 

Sir  John  Thompson.     We  provide  the  contrary  by  this  Bill. 

Mr.  V/eldon  (St.  John).     What  secticm  ? 

Mr.  Ives.  I  should  say  that  any  change  in  the  law  which  will 
disturb  the  practice  in  drawing  drafts  by  city  merchants  on  their 
cou..tr\^  customers  will  be  a  very  serious  thino-.  In  the  Province  of 
Quebec  the  practice  is  for  the  city  merchant  to  draw  upon  the 
country  merchant  without  indicating  the  place  of  payment.  Say  it 
is  a  draft  by  a  Montreal  merchant  on  an  Eastern  Townships  mer- 
chant. It  is  sent  to  the  city  of  Sherbrooke,  where  there  is  a  mother 
bank  and  where  there  are  two  branch  banks.  The  draft  is,  perhaps, 
on  a  merchant  residing  in  Cookshire,  twenty  miles  away,  where 
there  is  no  bank  agency.  A  notice  is  sent  to  the  merchant  that  the 
draft  is  in  the  bank  at  Sherbrooke  for  his  acceptance,  and  with  tliat 
notice  is  sent  a  power  of  attoi'ney  authorising  some  official  of  the 
bank  to  accept  for  him,  and  it  is  accepted  under  that  power  of  at- 
torney payable  at  the  bank  at  Sherbrooke.  The  practice  has  worked 
admirably.  It  has  enabled  the  Montreal  merchant  to  make  his  col- 
lections with  facility  It  is  a  convenience  to  the  country  merchant 
and  is  safe  to  the  V)ank  ;  and  if  a  change  were  made  by  which  this 
practice  could  not  be  continued  with  safety,  it  would  be  a  very 
serious  matter  both  to  the  wholesale  mercliant  and  his  customer. 

Mr.  Masson.  There  seems  to  be  some  misunderstanding  on  the 
part  of  hon.  members  from  other  Provinces  as  to  the  existing  law  in 
Ontario  on  the  point  under  discussion.  I  think  it  is  clearly  admit- 
ted in  Ontario  that  if  a  draft,  drawn  without  being  made  payable  by 
the  drawer  at  any  particular  place,  is  accepted  by  the  acceptor,  pay- 
able at  a  particular  bank,  in  order  to  bind  the  drawer  and  the 
endorsers,  that  note  has  to  be  presented  where  the  acceptor  makes 
it  paj^able,  although  he  does  not  make  use  of  the  words  "  ncjt  other- 
wise or  elsewhere."  But  if  the  acceptor  is  anxious  to  have  it  pre- 
sented there,  and  to  be  not  liable  unless  it  is  presented  there,  he  adds 
the  words  "  not  otherwise  or  elsewhere."     Then  it  must  be  presented 
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there,  or  he  is  not  liable.  It  would  appear  that  some  are  under  the 
impression  that  when  it  is  made;  payahli!  at  a  certain  bank,  not  only 
his  endorsers  are  interested  in  its  presentment  there,  but  he,  the 
acceptor,  is.  As  far  as  the  acceptor  is  concerned,  I  understand  the 
law  to  be  clear,  that  whether  it  is  presented  at  the  bank  or  not,  he 
is  liable  if  he  accepts  it  payable  at  a  certain  place,  but  does  not 
say  "  not  otherwise  or  elsewhere,"  but  his  drawer  and  endorser  to 
the  bill  are  released  absolutely  unless  it  is  presented  there.  The 
hardship  which  has  been  referred  to,  of  a  person  making  his  bill 
payable  at  a  particular  place  beint;'  .sued  upon  it,  I  do  not  think  is 
of  much  importance.  We  do  not  tind  it  so  in  the  Province  of  Ontario, 
because,  if  he  wishes  to  be  relieved  of  that,  he  has  the  power  to  add 
these  words  ;  and,  at  any  rate,  it  stands  to  reason,  that  these  bills 
passing  through  a  bank,  the  baid-:  will  take  care  not  to  discharge 
the  drawer  or  the  endoi'ser  and  will  always  present  the  bill  where 
it  is  made  payable  by  the  acceptor,  and  there  is  nobody  released, 
even  if  he  is  only  an  acconnnodation  acceptor,  because  the  bank  oi* 
merchant  who  holds  the  l)ill  presents  it  where  it  is  payable.  In  fact, 
we  have  found  it  work  admirably,  and  I  am  happy  to  hear  that  the 
practice  has  extended  not  onl}'  over  Ontario,  but  over  the  Provinces 
where  the  law  was  dili'erent  in  that  respect. 

Mr.  Davie.s  (P.E.I.)  No  doubt  the  question  is  largely  one  of  con- 
venience. The  objection  taken  here  is  that  throufdiout  a  larue 
portion  of  the  Dominion  the  law  of  Ontario  does  not  apply.  It  is 
not  necessary  in  any  of  the  IVIaritime  Provinces.  If  I  accept  a  bill 
payable  at  the  Bank  of  Nova  Scotia,  that  is  where  it  is  payable,  and 
you  have  n<jt  to  add  the  words,  "  otherwise  and  not  elsewhere,"  and 
it  will  take  years  before  the  people  of  those  Provinces  will  under- 
.stand  this  new  law.  Suppose  this  law  declares  an  acceptance 
payable  at  a  certain  place  without  these  negative  words,  a  general 
acceptance,  you  need  not  present  the  bill  at  the  place  where  the  man 
has  made  it  payable  before  suing  him.  '^Phe  acceptor  may  make  it 
payable  at  the  Bank  of  Montreal,  and  may  proxide  funds  to  pay  it 
there,  and  yet  the  holder  need  not  present  it  there  at  all,  but  put  it  in 
a  lawyer's  hands  and  sue  him  at  once.  That  seems  to  our  untutored 
minds,  not  having  the  practice  the  hon.  gentleman  referred  to,  most 
dangerous.  There  seems  to  be  no  reason  for  the  introduction  of 
these  negative  words.  The  practice  we  have  hitherto  followed  has 
been  that  \\  hej'e  a  man  makes  a  bill  payable  at  a  particular  place,  it 
should  mean  what  it  say.s,  and  it  should  be  payable  there,  and  when 
you  present  the  bill  thei-e  the  party  should  be  bound  to  pay  it.  I 
acknowledge  that  the  other  practice  seems  to  suit  Ontario  very  well, 
because  it  is  w^ell  understood  there,  but  if  it  is  made  to  extend  to  the 
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Maritime  Provinces  it  will  not  be  understood,  and  a  great  deal  of 
irritation  and  discontent  will  ensue.  Perhaps  it  might  ho.  as  well  to 
make  the  Province  of  Ontario  an  excepticm  under  the  law.  Let 
their  law  and  practice  remain  as  it  is,  and  let  our  law^  and  practice, 
which  is  \'ery  well  understood,  remain  as  it  is,  and  I  think  every- 
body will  be  satisfied.  We  do  not  want  this  provisicm  introduced  ; 
I  have  not  met  a  man  in  the  Maritime  Provinces  that  wants  this 
new  law. 

Mr.  Weldox  (St.  John),  I  tliink,  also,  that  a  good  (h^al  of  incon- 
venience would  l)e  caused  in  the  Lower  Provinces  l>y  this  amenchnent. 
The  English  Act  does  not  apply  to  promissory  notes ;  it  only 
applies  to  bi'ls  of  exchange. 

Sir  John  Thompson.  The  present  English  Bills  of  Exchange  Act 
does,  in  section  <S7. 

Mr.  Weldon  (St.  John).  I  have  not  got  th  last  Act,  but  the 
original  Act  applied  only  to  bills  of  exchange.  In  England  there 
might  be  reason  for  it ;  ])ut  in  this  country  we  have  bills  of  exchange 
an<l  promissory  notes  drawn  by  everybody.  If  I  draw  upon  a 
man  and  say  that  it  is  payable  at  the  Bank  of  Montreal,  for  instance, 
and  he  accepts  it,  then  it  is  to  be  presented  there  ;  but  if  it  is  to  be 
payal)le  generally,  and  he  accepts  payment  at  the  Bank  of  Montreal, 
that  is  not  specified  in  the  bill;  and  if  that  clause  is  put  in,  it  is  not 
bound  to  l)e  p]'esente<l  there.  Suppose  a  manufacturer  in  an  out-of- 
the-way  place  makes  a  bill  payable  at  his  counter  in  his  factory, 
and  he  has  the  money  there  to  pay  it,  if  it  is  not  presented  there  but 
presented  at  the  bank,  the  first  thing  he  would  receive  would  be  a 
lawyer's  letter,  although  he  lu^ight  have  the  money  and  be  ready  to 
pay  it.  I  ventvu'e  to  say  that  even  in  Ontario,  outside  of  the  bankers 
and  mercantile  men,  you  will  find  that  the  ordinary  people 
throughout  the  country  will  never  put  in  those  words  which  the 
amendment  proposes.  I  think  the  general  public  would  l)e  satisfied 
if  the  bill  is  made  payable  where  the  parties  are  supposed  to 
have  funds. 

Mr.  Daly.  If  any  exception  is  to  be  made  in  favor  of  Ontario,  I 
should  like  to  see  Matitoba  and  the  North-West  Territories  included, 
as  w^e  have  the  same  practice  that  prevails  in  Ontario.  I  think  it 
would  be  unfortunate  if  the  amendment  of  the  Minister  of  Ju.stice 
is  not  carried.  Bankers,  who  have  met  the  lion,  gentleman  in  rela- 
tion to  this  Bill,  have  represented  that  the  relation  to  the  Bill,  as  it 
stands  now,  is  an  inconvenience  to  the  public  genei'ally.  I  do  not 
wish  to  say  that  the  most  intelligent  people  in  Canada  live  in  Mani- 
toba or  the  North-West  Territories ;  still,  since  the  Ontario  practice 
has  »>-xtended  into  the  western  Provinces,  as  the  hon.  gentleman  admits 
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that  it  has  extended  to  some  of  the  banks  in  the  eastern  Provinces, 
I  think  the  peo])le  ouyht  to  be  allowed  to  retain  the  practice. 

Mr.  Masson.  I  fancy  that  the  trouble  the  hon.  member  from 
Prince  Edward  Island  seems  to  anticipate,  will  never  be  realised. 
We  have  found  the  present  practice  to  work  well  ni  Ontario,  namely, 
that  if  a  man  was  sued  who  had  money  in  the  bank,  and  ready  to 
pay  his  bill,  his  bill  not  bein<]^  presented,  it  would  be  simply  a  matter 
of  costs  ;  and  if  he  made  the  plea  that  he  had  money  there  waiting 
for  the  bill,  and  if  he  paid  the  money  into  court  and  claimed  to  be 
relieved  from  the  costs,  I  think  any  judge  would  relieve  him  of  the 
costs.  It  is  a  mere  matter  of  convenience.  All  the  man  would  have 
to  do  would  be  to  have  the  money  ready  in  his  desk  to  pay  the  bill, 
aud  the  fact  that  the  bill  was  not  presented  there  has  never  been 
found  to  cause  any  difficulty  anywhere.  Why  should  the  maker  of 
a  note,  or  the  acceptor  of  a  bill  of  exchange,  be  released,  because, 
through  negligence  or  otherwise,  the  holder  of  the  bill  failed  to  pre- 
sent it  at  the  place  where  it  was  payable  ?  There  is  no  reason  why 
he  should  be  relieved. 

Mr.  Davies  (P.E.I.).  If  you  put  in  the  words  "  not  elsewhere  "  he 
woula  be  relieved. 

Mr.  Masson.  He  would  be  relieved  if  he  put  it  in  that  way,  but 
he  has  not  done  so.  In  an  ordinary  mercantile  transaction,  why 
should  the  man  primarily  liable,  bo  relieved  ?  I  can  see  no  reason 
for  it.  The  other  parties  are  secondarily  liable,  if  the  holder  does 
not  carry  out  the  strict  technical  re(|uirements.  But  the  maker  of 
the  note,  or  the  acceptor  of  the  bill,  is  the  man  who  owes  the  debt 
and  is  primarily  liable ;  and  why  should  carelessness  or  negligence 
on  the  part  of  the  holder  release  him  T 

Mr.  Davies  (P.E.I).  The  same  meaning  attaches  to  the  acceptance 
•when  it  is  accepted  payable  at  a  bank  in  the  Maritime  Provinces  ; 
the  same  legal  meaning  attaches  to  it  now.  But  suppose  you  apply 
this  law  to  the  Maritime  Provinces.  For  the  last  half  century  the 
people  have  been  accustomed  to  accept  a  bill  payable  at  a  particular 
bank  ;  now,  you  propose  that  he  need  not  present  it  to  that  bank  at 
all,  but  you  can  sue  on  it  if  it  is  not  presented  at  the  bank.  If  you 
make  an  acceptance  payable  at  a  particulai-  place  a  general  accept- 
ance, then  you  cannot  sue  as  against  the  endorser  unless  you  present 
it  to  the  drawer.  It  is  to  avoid  the  necessity  of  presenting  it 
to  the  drawer  that  you  make  it  payable  at  a  particular  place,  but 
you  satisfy  the  requirements  of  the  law  and  put  the  party  in  a 
position  to  sue  the  endorser,  if  you  present  it  at  the  place  where  the 
acceptance  is  made  payable. 

Mr.  TiSDALE.    As  I  understand  the  law,  where  the  bill  is  payable 
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at  a  particular  place  without  the  limiting  words,  you  can  either 
present  it  there  or  to  the  maker,  as  you  please.  As  to  the  hardship 
of  having  to  make  a  note  payable  at  a  particular  place,  not  other- 
wise or  elsewhere,  I  think  the  hon.  gentleman  misunderstands  the 
idoa  of  this  commercial  law.  The  object  of  the  connnercial  law, 
which  makes  promissory  notes  difi'erent  from  ordinary  contracts,  is 
to  (ndarge  the  convenience,  so  as  to  make  those  notes  a  certain  kind 
of  circulating  medium.  I  know  that,  in  Ontario,  the  limited  accept- 
ance almost  takes  a  draft  out  of  the  category  of  the  ordinary 
understanding  of  a  promissory  note.  No  one  is  bound  to  take  such 
a  note,  and,  1  .think,  the  same  thing  exists  wherever  the  commercial 
law  exi.sts.  If  you  give  a  note,  and  you  make  it  payable  at  a  par- 
ticular place,  and  not  elsewlierc,  no  one  is  bound  to  accept  it.  This 
would,  therefore,  change  the  whole  system  in  Ontario.  I  agree  with 
the  hon.  member  for  Grey,  also,  that  you  are  magnifying  the  diffi- 
culty in  regard  to  a  man  not  having  the  money  ready.  Most  men 
are  oidy  too  glad  to  have  the  money  paid.  This  only  l)rings  up  one 
complication,  and  I  do  not  say  what  the  remedy  should  be.  There 
seems  to  be  a  difference  in  the  law  in  the  difi'erent  Provinces  ;  and, 
if  the  law  is  to  be  made  uniform,  I  think  the  proper  principle  to 
adopt  would  be  the  greater  convenience  to  the  greater  number.  In 
Ontario,  there  is  a  general  consensus  of  opinion  that  no  change  is 
desired.  Many  bankers  have  represented  this  to  me  ;  and  every 
person  I  have  heard  speak  of  it  in  Ontario  has  had  the  same  views. 
I  have  been  asked  by  a  number  of  .solicitors  of  banks,  and  bankers, 
and  bu.siness  men,  not  to  allow  the  present  law  to  be  interfered  with 
in  this  respect. 

Mr.  Ives.  I  do  not  think  the  real  difficult}^  has  been  touched  in 
this  discussion.  As  the  Bill  now  stands,  the  acceptor  cannot  fix  the 
place  of  paynient  without  modifying  the  contract,  and,  if  he  does 
that,  and  the  bank  accepts  it,  the  drawers  and  endorsers  are  dis- 
charged. Unless  we  avoid  that  difficulty,  we  are  going  to  make 
<lrafts  impossible  in  the  case  of  people  who  live  at  a  distance  from 
a  bank.  Now,  the  acceptor  cannot  say  that  the  draft  shall  be  pay- 
able at  a  certain  place,  because  that  modifies  the  contract.  If  that 
cjuld  be  done  without  discharging  the  drawers  and  endorsers,  it 
would  be  all  right,  but,  if  the  acceptor  goes  further  and  adds  the 
words  "  and  not  otherwise,"  the  l)ank  may  refuse  the  acceptance. 

Mr.  Davies  (P.  E.  I.)  Would  not  that  be  a  modification  as  much 
as  the  other  ? 

Mr.  Ives.    In  that  case  the  bank  could  protest  for  non-acceptance 
but  what  I  am  anxious  that  the  Committee  and   the  Government 
should  see  to  is  that  the  very  general  custom  which  has  prevailed, 
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and  M'liicli  has  liocn  of  tlic  fjivatost  arlvantafjo  to  business  mon, 
should  not  hv.  disturbed,  that  is,  tho  custom  of  allowin;^^  the  accept- 
or to  indicate  where  he  wants  to  pay,  and  to  do  that  without  dis- 
turl)iniif  the  contract  or  releasinir  tht^  en<lorser  or  the  (h'awer.  As  to 
the  other  words  whidi  luive  been  refi'rred  to,  let  it  be  h;ft  to  the 
bank  to  accept  oi"  refuse  as  they  please,  but  let  the  general  woi'ds 
"payable  at  so-and-so"  be  permitted  to  be  inserted  by  the  acceptor 
without  modifying-  the  contract. 

Mr.  Davies  (P.E.I.)  I  do  not  think  that  does  modify  the 
contract. 

Mr.  IvKS.  If  I  understood  the  Minister  of  Justice,  it  does,  accord- 
ing to  this  Bill. 

Mr.  Davies  (P.  E.  I.)  If  the  hon.  gentleman  draws  on  John  Smith 
and  John  Smith  accepts  the  draft  payable  at  a  particular  place,  1 
do  not  tliink  that  modifies  the  contract. 

Mr.  Ives.     That  is  the  whole  ([uestion. 

Mr.  Davies  (P.  E.  I.)  No,  that  is  not  the  whole  question.  The 
question  we  have  been  discussing  was  whether  an  acceptance  pay- 
able at  a  certain  place  means  what  it  says  as  it  does  in  the  Maritime 
Provinces,  or  whether  it  means,  as  it  does  in  Ontario,  a  general 
acceptance,  unless  the  acceptor  writes  in  "  not  elsewlun'e  than  "  the 
particular  l)ank  wdiere  he  makes  it  payable.  If  the  banks  and  mer- 
chants of  the  Maritime  Provinces  were  educated  up  to  this  new 
idea,  it  would  be  easy  to  carry  it  out,  but  I  can  see  that  a  great  deal 
of  difficulty  would  result  there. 

Mr.  Masson.  The  merchants  and  bankers  of  the  Maritime  Pro- 
vinces are  now  educated  up  to  that. 

Mr.  Davies  (P.  E.  I.)  I  think  not.  I  have  not  heard  of  it.  There 
is  the  president  of  one  of  the  leading  banks  of  the  Maritime  Pro- 
vinces sitting  on  the  other  side  of  the  House  ;  but  I  have  not  heard 
a  word  in  favor  of  this  provision  from  anyone  with  whom  I  have 
any  acquaintance. 

Mr.  White  (Renfrew).  As  I  understand,  a  (jualificd  acceptance 
is  taken  at  the  risk  of  the  holder  of  the  bill.  If  a  bill  is  drawn  on 
me  and  I  accept  it,  payable,  say,  at  the  Bank  of  Ottawa,  that  is  a 
qualification  of  the  acceptance.  Then,  if  I  accept  a  bill  for  my  own 
convenience — and  there  is  no  question  as  to  the  convenience — mak- 
ing it  payable  at  the  bank  where  I  do  my  business,  if  that  relieves 
the  drawer  and  endorser  there  should  be  some  change  so  as  to  pre- 
vent such  a  result.  I  perfectly  agree  with  the  Minister  of  Justice 
that  the  practice  which  at  present  prevails,  and  which  is  a  very 
convenient  one  for  all  business  men,  should  be  continued.  As 
regards  the  argument  made  by  the  hon.  member  for  Queen's,  P.E.L 
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(Mr.  Davies),  and  the  lion,  member  for  St.  John  (Mr.  Weldon), 
would  not  an  acceptance  to  pay  at  a  particular  place  be  a  (jualified 
ace(!ptance,  an<l  out;  that  would  prevent  the  bank  t'njm  taking  the 
bill  as  accept(Ml  ?  it'  .so,  what  convenience  will  it  be  to  the  Maritime 
Provinces  or  any  of  the  other  Provinces,  to  let  the  law  stand  as  in 
the  original  draft  of  the  Bill,  and  relieve  the  drawer  and  the  endor- 
.ser  of  a  bill  from  liability,  if  accepted  in  the  (jualitied  manner 
rid'erred  to  in  the  Act  i 

Sir  John  Tho.mi'.son.  I  must  ask  my  lion,  friends  from  the  Lower 
Pi-ovinces  to  reconsider  the  statements  made  by  them  in  regard  to 
the  inconvenience  that  would  result.  The  bills  which  are  accepted, 
payable  at  a  particular  place,  are  very  rare. 

Mr.  Wei.don  (St.  Jo'  \).     No. 

Sir  John  Thompson.  I  understand , they  are  not  more  than  one 
in  five  hundred.  The  lion,  member  for  Queen's,  P.E.I.  (Mr.  Davies), 
has  stated  that  five,  ten  or  fifteen  years  will  be  retjuired  before  the 
public  will  underst:ind  the  changes  made.  I  think  the  lion,  gentle- 
man exaggerates  the  importance  of  this  objection.  This  would  be 
the  practical  working  of  the  measure  :  Five  months  will  elapse  be- 
fore this  Bill  will  become  law.  It  will  surely  be  understood  by 
every  banker  in  that  time  ;  and,  as  I  have  said,  the  bills  which  do 
not  go  into  bankers'  hands,  but  are  made  payable  at  a  particular 
place,  are  very  few  indeed.  The  banks  will  decline  to  take  an 
acceptance  payable  at  a  particular  place,  "and  not  elsewhere  ;"  and 
the  matter  will  easily  adjust  itself,  because  the  transaction,  in 
ninety-nine  out  of  every  hundred  cases,  goes  through  the  l)anking 
institutions.  I  think  my  lion,  friends  from  the  Lower  Provinces 
will  likewise  see  the  iniportf\nce  of  securing  uniformity  in  Canada 
in  framing  an  Act  like  this,  with  respect  to  negotiable  instruments 
which  are,  to  a  large  extent,  interprovincial  and  international  in 
their  character.  But,  lion,  members  will  see  this,  also,  that  what  I 
propose  is  demanded  in  Ontario,  Manitoba  and  the  ^'u'th-West 
Territories  ;  and  if  we  say  that  shall  be  the  law  there,  as  i  propose 
to  do  in  this  section — I  will  omit  British  Columbia  for  the  present 
— it  comes  down  to  this  :  that  we  shall  have  one  law  in  Great 
Britain,  Ontario,  Manitoba  and  the  North- West  Territories,  and  a 
different  law  in  New  Brunswick,  Nova  Scotia  and  Prince  Edward 
Island,  as  I'egard  bills  of  exchange  and  promissory  notes.  Admitting 
that  some  inconvenience  will  result,  I  think  it  will  be  very  small, 
and  that  we  should  run  that  risk,  in  favor  of  having  uniformity, 
not  only  in  our  own  country,  but  with  the  mother  country  as  well. 

Mr.  Kenny.  I  have  never  had  the  advantage  of  discussing  this 
particular  Bill  with  any  person  who  is  a  professional  banker.     I 
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happen  to  be  coniioctod  with  the  managemont  of  one  of  the  banks 
in  the  Maritime  Provinces,  but  my  (kities  are  simply  advisory.  The 
hon.  member  for  Queen's,  P.  E.  I.  (Mr.  Davies),  has  explained  the 
practice  which  prevails  in  tln^  Maritime  F'rovinces  in  connection 
with  the  acceptance  of  drafts  ;  and  as  (nir  interprovincial  trade  is 
increasing,  it  is  most  important  that  we  should  clearly  understand 
what  we  are  now  enacting.  The  cu.stom  is  that  a  merchant  in  the 
Province  of  Quebec  or  Ontario  draws  upon  his  correspondent  in  the 
Maritime  Provinces.  These  -<lrafts  invariably  pass  through  the 
hands  of  the  banks.  It  fre(|uently  happens  that  the  party  on  whom 
the  draft  is  drawn  lives  a  distance  of  from  ten  to  forty  or  fifty 
miles  from  any  bank  agency,  and  wlien  the  bank  sends  the  draft  to 
the  party  on  whom  it  is  drawn,  it  has  been  the  habit — and  the 
Minister  of  Justice  tells  us  it  is  irregular — to  mark  on  the  face  of  it 
words  to  the  ett'ect  that  it  is  payal)le  at  a  certain  bank.  The  banks 
in  the  Maritime  Provinces  have  been  obliged  to  adopt  that  custom 
for  their  own  protection.  It  would  not  l)e  possible  for  them  to  send 
a  special  messenger  a  distance  of  twenty  or  thirty  miles  to  collect  a 
special  acceptance.  The  custom  which  prevails  is  one  of  very  great 
convenience  to  the  manufacturers  and  merchants  of  the  rest  of 
Canada ;  and  what  appears  to  me  to  follow,  from  a  remark  which 
fell  from  the  Minister  of  Justice,  is  that  the  clause  now  under  con- 
sideration will  positively  legalise  the  custom  which  prevails  in  the 
Maritime  Provinces — that  is  to  say,  that  it  will  now  be  proper, 
reguhir  and  legal  for  the  bank,  when  it  sends  a  draft  out  for  accept- 
ance, to  make  it  payable  at  a  particular  agency. 

Mr.  Weldon  (8t.  John).     No. 

Mr.  Kenny.  There  is  so  much  difference  between  lawyers  in  this 
House  that  there  can  be  no  wonder  if  a  layman  is  puzzled.  The 
hon.  Minister  of  Justice,  however,  says  I  am  right.  If  we  can  legal- 
ise the  system  which  has  been  found  convenient  to  the  banks  and 
to  their  customers,  and  which  is  certainly  convenient  to  merchants 
and  manufacturers  who  are  supplying  their  customers  with  mer- 
chandise, I  think  we  should  adopt  it. 

Mr.  Weldon  (St.  John).  The  hon.  gentleman  has  tDointed  to  a 
practice  which  prevails  in  the  bank  in  Nova  Scotia,  tliat  when  the 
bank  receives  a  draft  they  stamp  it  payable  at  their  agency  before 
sending  it  out  for  acceptance.  I  have  always  entertained  doubt  as 
to  the  right  of  the  bank  to  do  so.  But  I  entirely  fail  to  understand 
how  the  Bill  would  legalise  it. 

Sir  John  Thompson.  The  clause  says  that  that  shall  not  be  a 
qualified  acceptance,  but  we  leave  out  that  section  and  it  is  a  quali- 
fied acceptance,  because  section  "  c  "  says  :    "  An  acceptance  is  quali- 
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fied when  it  is  local  ; "  that  is  to  say,  an  acceptance  at  a  particular 
place. 

Mr.  Davies  (P.E.I.)  I  .suppose  it  was  from  imperfectneas  of 
hoariny;  that  I  could  not  understand  tho  armimont  of  the  hon.  mom- 
b((r  for  lionfrow  (Mr.  White).  I  understood  him  to  .say  that  ho 
could  not  accept  tho  view  of  tho  hon.  iiuiiiibor  for  St.  John  (Mr. 
Weldon)  or  myself ;  and  ho  turns  to  clause  1!)  and  finds  that  when 
an  acceptance  is  (jualifiod  it  is  conditional,  that  is  to  .say,  it  makes 
payment  by  tlu*  acceptor  dop(!n(l(!Mt  upon  tho  condition  thonnn 
■stated.  I  think  that,  if  tlu;  amendment  of  the  hon.  Minister  of 
Justice  .should  pass,  an  acceptance  is  g>„iieral,  unless  it  states  that  it 
is  payable  at  a  particular  place,  and  not  elsewhere. 

Mr.  White  (Konf row).  What  I  undor.stand  tiu!  Mini.sterof  Ju.stice 
to  propose  is,  that  where  a  bill  is  drawn  upon  mo  or  upon  my  tirui, 
and  no  place  is  specified  for  the  payment,  and  for  my  own  conve- 
nience I  accept  it,  payable,  say,  at  tho  Bank  of  Ottawa  or  tho  liank 
of  Montreal,  then  that  is  a  general  accoptanoo  ;  but  under  tho  provi- 
sions of  this  section  I!),  if  my  hon.  friend  looks  at  clause  "  ('  "  of  .sub- 
section 2,  ho  would  find  it  would  bo  a  (pialifiod  acc(;ptance,  and  one 
that  wt)uld  relievo  the  endorser  and  drawer  from  liability,  if  tho 
bank  accepted  it  with  the  condition  that  it  was  payable  at  a  certain 
place.  I  understand  tho  Minister  of  Justice  to  desire  to  amend  this 
section  10,  so  as  to  make  such  an  acceptance  as  I  have  referred  to  a 
general  acceptance,  and  not  one  that  will  relieve  the  drawer  and 
the  endorser.  What  I  wish  to  point  out  in  reference  to  the  views 
advanced  by  the  member  for  Queen's,  P.  E.  I.  (Mr.  Davies),  and 
St.  John  (Mr.  Weldon),  was,  that  if  the  Bill  stood  as  it  is  at  pi'o- 
sent,  then  a  mere  acceptance  payable  at  a  particular  place,  would 
relieve  the  drawer  and  endorser,  and  that  the  banks  would  have  to 
take  it — if  they  took  it  at  all — subject  to  the  risk  that  the  drawer 
and  endorser  would  bo  relieved.  The  proposition  of  the  Minister  of 
Justice  will,  I  am  sure,  confer  a  great  boon  upon  the  commercial 
community  of  the  Province  of  Ontario,  (whether  it  does  so  in  the 
Eastern  Provinces,  I  cannot  say),  and  unless  a  stronger  objection  is 
offered  to  it,"!  think  we  should  adopt  it. 

Mr.  Mills  (Bothwoll).  I  would  like  to  ask  the  Mini'  r  of  Jus- 
tice whether  a  qualified  acceptance,  naming  a  particular  place,  is 
sufficient  to  discharge  the  drawer  and  endorser  ?  It  seems  to  me 
that  would  be  a  very  extraordinary  proposition,  because  it  is  really 
not  such  a  modification  of  the  contract  as  to  put  these  parties  in  any 
worse  position  than  they  were  before.  The  effect  of  that  would  be 
to  render  a  qualified  acceptance  impossible  without  the  express 
authority  of  the  parties.     I  do  not  think  that  ought  to  be  the  case. 
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Mr.  Weldon  (St.  John),  If  this  section  is  passed,  I  think  it 
would  be  important  to  make  the  matter  mure  clear  under  section  45. 

Sir  John  Thomps(.)N.     Yes. 

Mr.  White  (Renfrew).  That  is,  in  reference  to  the  suggestion  of 
the  member  for  St.  John  (Mr.  Weldon),  that  the  presenting  of  the 
bill  at  the  place  specified,  either  by  the  endorser  or  drawer,  would 
be  a  proper  presentation  ? 

Sir  John  Thompson.     Yes. 

Mr.  Davies  (P.E.I.)  I  understand  that  what  before  was  a  par- 
ticular acceptance  with  us  in  the  Maritime  Provinces  is  now  made  a 
general  acceptance,  and  if  we  attempt  to  make  it  a  particular  accept- 
ance, we  shall  not  be  in  the  position  we  always  have  been  in  to 
discharge  the  drawer  and  endorser.  In  the  Maritime  Provinces 
when  a  bill  has  been  drawn  on  a  man,  and  he  has  accepted  it  payable 
at  a  particular  place,  that  has  been  a  special  acceptance,  Avliich  did 
not  dischai'ge  the  drawer  and  endorser  under  the  conunon  law. 

Sir  John  Thompson.     I  think  it  did. 

Mr.  Davies  (P.E.I.)  Well,  if  it  did,  all  the  practice  has  been 
wrong  for  many  years. 

Sir  John  Thompson.  I  am  inclined  to  think  it  would,  inider  the 
cormnon  law  ;  but  when  everybody  knows  that  a  bill  is  accepted 
with  the  limitation  that  it  is  payable  at  a  particular  place  and  no- 
wdiere  else,  the  holder  takes  it  at  hi^.  own  risk. 

Mr.  KiiiKPATRiCK.  In  the  case  of  a  qualitied  acceptance,  I  under- 
stand that  this  Act  will  discharge  the  endorser  and  tiie  drawer; 
but  it  is  for  the  bank  to  say  whether  it  will  allow  a  (|ualilied  accept- 
ance. By  the  proposed  amendment  of  the  hon.  Minister  of  Justice, 
we  are  practically  making  all  acceptances  paj-able  generally,  because 
it  is  not  once  in  a  thousand  times  that  a  man  adds,  "  and  not  otluir- 
wise  or  elsewhere."  This  is  practically  never  used,  and,  therefore, 
what  we  are  doing  is  to  apply  to  the  whole  Dominion  the  law  that 
is  in  force  in  Ontario,  of  making  all  acceptances  general,  and  prcn'id- 
ing  that  those  words  must  be  added  in  order  to  make  a  (jualitied 
acceptance.  So  that  w^e  are  not  practically  interfering  with  the 
practice  in  the  Maritime  Provinces.  The  amendment  will  not  i)i- 
terfere  with  the  security  or  the  practice  of  the  banks  in  those 
Provinces. 

Mr.  Weldon  (St.  John).  I  understand  that,  practically,  these 
words  are  not  used  at  all,  and,  therefore,  M'e  are  introducing  new 
ideas,  which  may  be  very  profitable  to  the  lawyers,  but  not  to  the 
community  at  large.  The  hon.  Minister  seems  to  say  tliat  an  accept- 
ance at  a  particular  place  discharges  the  drawar  and  endorser.  I 
have  known  all  kinds  of  objections  raised  to  get  rid  of  the  liability 
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of  an  endorser  and  drawer,  but  I  never  knew  that  to  be  raised.  The 
difficulty  that  presented  itself  to  my  mind  was  that  a  general  accept- 
ance would  necessitate  the  Bill  Ijeing  presented  to  tlie  acceptor  to 
make  him  liable.  But  the  Minister  says  he  will  make  a  change  to 
mei.'t  that  difficulty. 

Mr.  MuiJJCK.  In  the  clause  which  the  hon.  Minister  proposes  to 
add,  allowing  the  acceptor  to  accept  the  bill  at  any  place  or  at  any 
bank,  there  are  no  limitations  whatever.  I  ask  whether  it  w^ould 
not  be  po.ssible  to  assign  some  geographical  linuts,  otherwise  -x  bill 
might  be  made  payaljle  .S,0()0  miles  away. 

Sir  John  Tho.mfson.  If  it  is  made  payable  too  far  away,  it  will 
amount  to  notliing ;  but  we  are  providing  for  the  further  conven- 
ience of  the  holder,  that  he  may  present  it  where  it  is  made  payable. 

Mr.  Jones  (Hahfax).  These  changes  may  be  understood  by 
T)ankers  an<l  legal  uu'ii,  but  they^  will  hardly  be  familiar  to  a  large 
part  of  the  mercantile  coii  .iiuuity.  It  seems  to  me  regrettable  that 
any  change  should  be  made  which  may  place  a  large  class  of  the 
business  comnumity  at  a  certain  disadvantage,  and  throw  them  into 
the  hands  of  the  legal  men  who  look  after  the  interests  of  the  banks. 
It  appears  to  me  that  any  change  like  this  should  be  made  as  plain 
as  possible  to  the  trailing  connnunity  of  the  country,  who  will  be 
real  sufferers  in  the  event  of  aiiything  being  complicated  in  the  new 
arrangement. 

Sir  John  Thompson.  I  think  the  change  we  are  making  is  in 
the  interest  of  that  class,  because  we  are  providing  that  the  drawer 
and  endorser  shall  not  be  discharged  by  taking  an  acceptance  pay- 
al>le  at  a  particular  place,  unless  it  is  declared  on  the  face  of  the 
acceptance  that  it  is  to  be  payable  there  an<l  not  elsewhere.  There- 
fore, we  are  removing  a  difficulty,  and  recpiiring  that  a  limitation  in 
a  bill  shall  be  plainly  expressed  on  the  face  of  the  bill  itself. 

Mr.  MuLOGlc.  1  do  not  think  the  hon.  Minister  has  (piite  removed 
the  objection  I  raise,  as  to  the  latitude  allowed  to  the  acceptor  to 
!iame  a  place.  It  appears  t(j  me  that  the  acceptor  ought  not  to  be 
at  liberty  to  name  a  place  of  payment  ditt'erent  from  the  place  named 
in  the  bill  itself. 

Sir  John  Thomp.SOX.  The  clause  does  not  permit  him  to  accept 
wherever  he  pleases.  Let  us  see  how  it  will  work  out.  A  bill  is 
})resented  to  me  to-day  by  the  Bank  of  Montreal  in  Ottawa,  and  I 
wish  to  accept  it  pa}'able  at  the  Bank  of  Montreal  in  Halifax.  The 
l»ank  simply  refuses  to  take  it  if  the  acceptance  is  too  far  away  to 
satisfy  it.  But  this  provision  is  to  permit  the  bank  to  take  it,  if  a 
particular  place  is  named,  without  'att'ecting  the  parties  to  the  bill. 

Mr.  MULOCK.     It  appears  to  me  that  the  drawer  of  a  bill  has  dis- 
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charged  his  duty  if  he  gives  a  general  acceptance  ;  and,  if  the  holder 
accepts  generally,  he  has  done  all  he  is  bound  to  do  at  that  stage, 
and  the  holder  of  the  bill,  the  bank,  would  not  be  entitled  to  refuse 
this  acceptance.  I  think  the  right  of  the  drawee  to  name  the  place 
should  be  qualified  to  the  extent  that  he  should  not  have  that  right 
where  the  drawer  has  specified  in  the  bill  a  place  of  payment. 

Mr.  Masson.  My  hon.  friend  is  surely  mistaken  as  to  the  exist- 
ing law,  or  as  to  what  is  proposed  by  this  Act.  I  do  not  understand 
that  either  this  Act  or  the  present  law  recjuires  that  wliere  a  drawer 
names  the  place  of  payment  in  the  bill,  an  acceptor  has  the  right  to 
change  that  to  another  place.  The  acceptor  names  the  place,  but 
still  makes  a  general  acceptance  when  there  is  no  place  named  in 
the  bill,  but  if  there  is  a  place  named  in  the  bill,  then  to  make  a 
general  acceptance,  he  has  to  make  the  acceptance  without  naming 
any  place. 

Sir  John  Thompson.  Let  us  suppose  that  a  bill  is  presented  for 
acceptance  payable  in  Ottawa,  and,  tlirough  perverseness  or  other- 
wise, the  acceptor  accepts  it  payable  at  the  Bank  of  British  Columbia 
in  Victoria.  The  bank,  under  this  clause,  has  the  right  to  disregard 
that,  and  present  it  to  the  acceptor  himself,  or  it  may  present  it  at 
Victoria,  British  Columbia.  Tlie  acceptor  by  making  a  draft  pay- 
able at  a  place  different  from  that  mentioned  in  the  body  of  the 
draft,  makes  a  general  acceptance  and  the  bank  can  present  it  to 
him,  as  if  there  was  no  place  named. 

Mr.  KiRKPATRiCK.  I  would  like  to  ask  the  hon.  Minister  of  Jus- 
tice if  he  is  going  to  introduce  a  clause,  referring  to  bills  of  exchange 
or  promissory  notes,  by  which,  on  the  words  "given  for  patent  rights  " 
being  written  across  the  bill,  the  transferee  takes  it  subject  to  iiJl  the 
rights  that  exist  in  favor  of  the  original  holder  ? 

Sir  John  Thompson.  I  submit  that  as  this  is  a  Bill  relating 
simply  to  bills  of  exchange  and  promissory  notes,  it  will  be  out  of 
place  for  us  to  deal  with  the  prevention  of  a  particular  class  of 
frauds.  It  is  unwise  and  unnecessary  to  engraft  those  provisions 
on  this  Bill.  We  leave  them  in  force,  but,  if  we  undertook  to  say 
that  a  particular  class  of  notes,  which  have,  according  to  past  prac- 
tice, been  somewhat  afi'ected  by  fraud,  shall  under  penal  provisions, 
have  certain  words  stamped  on  their  face,  we  must  take  the  same 
ground  in  relation  to  all  classes  of  frauds.  We  must  say  that,  if  a 
promissory  note  be  given  for  lightning  rods,  that  must  appear  on 
the  face  ;  if  a  promissory  note  be  given  for  family  bibles,  which  fall 
to  pieces  the  first  time  a  fire  is  lighted  in  a  room,  that  must  appear ; 
if  a  promissory  note  is  given  for  gaudy  maps,  which  fall  to  pieces 
before  they  can  be  hung ;   if  a  promissory  note  be  given  for  pitch- 
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forks, hayforks,  ploughs,  or  for  miraculous  seed  grain,  which  fruc- 
tifies live  minutes  after  it  is  sown,  that  must  appear  on  the  face ; 
and  that  while  we  are  legislating  in  regard  to  notes,  we  must  also 
legislate  in  regard  to  frauds  in  other  contracts. 

Mr.  KiRKPATUicK.  I  cannot  agree  with  the  Minister  of  Justice. 
This  is  a  Bill  relating  to  bills  of  exchange  and  promissory  notes. 
Why  should  we  not  incorporate  in  that  those  matters  which  affect 
bills  of  exchange  and  promissory  notes,  particularly  where  the  bills 
say  tliat  the  transferree  must  take  the  bill  subject  to  all  the  sets-off 
which  exist  in  regard  to  any  part  of  it.  This  is  the  place  to  make 
that  provision.  If  we  simply  put  this  provision  in  a  law  relating 
to  ])  itent  rights  or  in  the  ciiminal  law,  the  persons  affected  will  not 
be'  aware  of  it.  This  is  the  very  place  to  put  it  in,  where  we  deal 
with  cases  after  consideration  given  for  a  bill,  and  where  we  state 
that  the  transferree  of  a  bill  is  to  be  liable  for  it  under  all  circum- 
stances. That  is  the  place  where  we  ought  to  make  the  exception, 
if  there  is  to  be  any  exception.  But  my  hon.  friend  the  Minister  of 
Justice  proposes  to  change  the  law.  He  says  we  are  not  going  to 
change  it ;  but  he  is  going  to  repeal  the  present  law  by  the  schedule 
of  this  Bill.  If  we  are  going  to  repeal  the  whole  of  that  Act  except 
sections  12,  18  and  14,  why  should  that  provision  not  be  placed  here  ? 
The  objection  of  the  Minister  of  Justice  seems  to  be  that  this  is 
making  a  certain  offence  penal.  You  might  take  that  provision  out 
and  make  it  part  of  the  criminal  law,  but  it  is  very  desirable  to  let 
every  person  know  that  anyone  who  takes  a  note  for  a  patent  right 
does  so  subject  to  all  the  equities  which  existed  between  the  original 
parties.  This  has  been  found  of  great  advantage  in  the  country 
parts  of  Ontario  in  the  past.  It  may  be  right  to  extend  it,  but  the 
hon.  gentleman  has  not  given  us  any  reason  to  show  that  it  is  not  a 
proper  provision  in  regard  to  patent  rights,  though  he  says  that,  in 
that  case,  we  ought  to  extend  it  to  seed  grain  and  other  matters  in 
regard  to  which  frauds  are  committed.  I  would  be  quite  willing  to 
see  the  provision  extended  even  to  that  seed  grain  possessing  the 
miraculous  powers  which  the  hon.  gentleman  has  referred  to. 

Mr.  Si'iiouLE.  There  is  one  very  important  consideration  in  con- 
nection with  this  matter  which  shows  that  it  would  be  an  advan- 
tage to  have  that  provision  here.  That  is,  that  the  business  men  all 
over  the  country  will  probably  have  this  Bill  in  pamphlet  form,  and 
will  study  it  and  will  carry  out  their  business  according  to  the  law 
as  they  tind  it  here.  Tens  of  thousands  will  carry  out  the  provi- 
sions of  this  Act  who  wnll  nev^er  see  a  copy  of  the  criminal  law  ;  so 
that  men  who  are  taking  notes,  or  having  notes,  or  doing  a  banking 
business,  would  become  better  acquainted  with  the  law  under  this 
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Bill,  and  I  think,  if  this  provision  were  inserted  here,  it  would  come 
to  the  notice  of  many  more  than  if  it  were  left  in  the  criminal  law. 

Mr.  Masson.  I  cannot  agree  with  the  hon.  member  for  East  Grey 
(Mr,  Sproule).  I  do  not  think  this  is  a  proper  place  in  which  to 
insert  penal  clauses,  or  to  have  legislation  as  to  what  notes  should 
be  given  for.  There  is  a  provision  that  a  person  cannot  give  ord- 
inary promissory  notes  for  these  articles  which  have  been  referred  to. 
If  a  person  is  selling  a  patent  right  or  anything  of  such  a  doubtful 
practical  value,  and  takes  a  note  for  it,  he  is  liable  to  a  penalty,  but 
he  is  allowed  to  take  something  which  resembles  a  promissory  note, 
though  it  nuist  have  stamped  upon  it  something  which  destroys  its 
value  as  a  promissory  note.  It  is  no  longer  a  promissory  note  in 
the  meaning  of  commerce.  It  is,  therefore,  altogether  different  from 
negotiable  securities.  If  this  Bill  is,  as  my  hon.  friend  says,  to  be 
printed  in  pamphlet  form,  there  miglit  be  an  appendix  giving  a  re- 
ference to  the  patent  right  documents,  Ijecause  those  are  not  prom- 
issory notes  in  the  sense  which  is  understood  by  the  commercial 
world.  It  would  be  a  great  disadvantage  to  this  Bill  to  cumber  it 
with  a  lot  of  criminal  law  and  penal  enactments.  This  is  a  Bill  re- 
ferring to  bills  and  notes,  and  let  it  refer  to  them  simply  and  not  to 
other  matters. 

Mr.  Patersox  (Brant).  If  the  hon.  member  for  Frontenac  (Mr. 
Kirkpatrick)  is  correct  in  saying  that  this  Bill  repeals  the  present 
Act,  we  should  see  that  it  does  not  repeal  those  provisions  to  which 
he  has  referred. 

Sir  John  Thompson.  I  see  that  I  was  mistaken  in  saying  it  did 
not  repeal  those  provisions  ;  but  I  understand  that  my  hon.  friend 
from  Hastings  (Mr.  Burdett)  is  proposing  to  insert  some  such  pro- 
visions in  the  criminal  law,  and  I  think  it  would  be  better  to  put 
them  all  together. 

Mr.  White  (Renfrew).  It  seems  clear  to  me  that  this  Bill  repeals 
the  former  one.  I  would  point  out  to  the  Minister  of  Justice  that 
section  123  of  49  Vic,  provides  that  such  notes  as  have  these  words 
written  across  them  are  to  be  taken  subject  to  those  words.  I  un- 
derstand that  to  mean  that  a  transferree  who  accepts  these  notes 
sliould  accept  them  subject  to  all  the  conditions  between  the  original 
parties. 

Mr.  Kirkpatrick.  If  you  incorporate  these  clauses  in  another  Bill, 
you  are  in  effect  altering  and  amending  this  law  by  other  measures. 

Sir  John  Thomp.son.  We  will  allow  this  section  to  stand  over 
for  the  present. 

Mr.  Kirkpatrick.  If  a  Bill  is  drawn  upon  him  in  the  wrong 
name  and  he  accepts  it  in  that  w^rong  name,  is  he  liable  ? 
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Sir  John  Thompson.     Yes,  under  this  Bill. 

Mr.  KiiiKi'ATiiiCK.  You  only  say  he  may  accept  it  in  this  wrong 
name,  but  it  does  not  say  that  he  shall  be  liable. 

Sir  John  Thompson.     It  is  a  question  of  identity. 

On  section  42. 

Sir  John  Thompson.  That  section  stood  for  the  reason  that  the 
words  "  witliin  the  customary  time  "  are  too  vague.  I  propose  that 
the  section  shall  read  "  when  a  bill  is  duly  presented  for  acceptance 
and  is  not  accepted  on  the  day  of  presentment  or  the  next  following 
business  day." 

Mr.  Paterson  (Brant).  Is  tlie  effect  only  to  give  two  days  for 
the   acceptance  of  a  bill  ? 

Sir  John  Thompson.     Yes. 

Mr.  Patehson  (Brant).  Suppose  the  person  is  not  at  home,  and 
there  is  no  po'v'er  of  attorney  to  accept  a  bill. 

Sir  John  Thompson.  It  is  not  presented  in  that  case.  At  present 
the  practice  is  to  leave  the  bill  for  acceptance  and  to  leave  it  next 
day.  The  English  Act  says  "  the  customary  time,"  and  we  think 
that  is  too  vague.  There  must  be  some  limited  time  beyond  which 
the  bill  sliall  not  be  allowed  to  remain  without  dishonor. 

Mr.  Paterson  (Brant).  For  instance,  in  case  of  a  member  of  this 
House  not  leaving  at  home  a  power  of  attorney  to  accept  a  bill, 
and  it  has  to  be  sent  here  for  his  own  acceptance — how  would  it 
work  then  ?  Is  a  bill  not  to  be  considered  as  presented  until  it 
reaches  a  member  here,  or  is  it  presented  when  it  reaches  his  place 
of  business  ? 

Sir  John  Thompson.  It  is  not  presented  in  that  case.  Section 
41  regulates  the  subject :  "  presentment  must  be  made  by  or  on 
behalf  of  the  holder  to  the  drawee,  or  some  person  authorised  to 
accept  or  to  refuse  acceptance  on  his  behalf." 

On  section  45. 

Sir  John  Tho:mpson.  In  sub-section  1,  I  propose  to  insert,  after 
the  word  "bill,"  the  words  "  or  acceptance." 

Mr.  MoNCRiEFF.  In  regard  to  section  45,  I  think  it  might  be 
extended,  so  that  when  the  place  of  payment  is  a  township  the  bill 
should  be  presented  at  any  post  office  in  that  townsliip. 

Mr.  Ives.  I  should  object  to  any  such  change,  for  in  that  case 
the  bill  should  be  presented  to  the  man  himself. 

Mr.  White  (Renfrew).  The  presentment  at  a  post  office  would 
not  be  sufficiently  definite  ;  it  should  be  either  at  the  residence  or 
place  of  business  of  the  individual. 

Sir  John  Thompson.  I  will  read  an  amendment  which  has  been 
drafted,  as  follows  : — 
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"  Where  the  place  of  payment  is  not  specified,  as  any  city,  town  or  village, 
and  no  place  therein  is  specified,  the  bill  is  to  be  presented  at  the  drawer's  or 
acceptor's  known  place  of  business,  or  known  ordinary  residence,  and  if  there 
be  no  such  place  of  business  or  residence,  tlie  bill  is  to  be  presented  at  the  post 
office  or  the  principal  post  oflice  in  such  city,  town  or  village." 

Mr.  Ives.  I  think  the  presentation  to  the  po.st  office  is  a  mere 
matter  of  form,  for  the  pUi'pose  of  holding  the  endorser  responsible. 
It  is  no  part  of  the  duty  oi  the  postmaster  to  receive  a  deposit  of 
money  to  meet  a  note,  and,  therefore,  it  is  simply  a  bare  form.  Why 
not  say  that  if  a  man  has  no  residence  and  no  place  of  business,  that 
shall  be  in  itself  sufficient  ?  You  are  not  going  to  arrive  at  anj^thing 
more  by  the  compliance  with  the  mere  form  of  presenting  the  note 
at  the  post  office. 

Mr.  Daly.  I  desire  to  call  the  attention  of  the  Committee  to 
section  87,  which  seems  to  me  to  revolutionise  the  whole  law  in 
connection  with  the  presentation  of  promissory  notes.  The  section 
now  reads  as  follows  ; — 

"  1.  Where  a  promissory  note  is  in  the  body  of  it  made  payaV)le  at  a  particular 
place,  it  must  be  presented  for  payment  at  that  place  in  order  to  render  the 
maker  liable  ;  in  any  otlier  case,  presentment  for  payment  is  not  necessary  in 
order  to  render  the  maker  liable." 

That  at  present  is  not  the  law  in  the  Province  of  Manitoba,  nor  in 
Ontario,  though  it  may  be  in  England  as  I  understand.  Particu- 
larly in  our  part  of  the  country,  the  whole  custom  of  carrying  on 
business  by  accepting  notes  would  be  revolutionised  by  this  section. 
I  will  give  you  an  instance  of  what  might  occur.  The  Bank  of 
Ontario  at  one  time  had  a  number  of  agencies  in  the  Province  of 
Manitoba,  and  some  years  ago  they  withdrew  them.  One  of  these 
agencies  was  at  Portage  la  Prairie,  and  a  number  of  machine  notes 
were  made  payable  there,  and  subsequent  to  the  dates  of  these  notes 
becoming  due  the  bank  had  withdrawn  its  agency.  The  consecjuence 
was  that  in  order  to  hold  the  makers  of  these  notes  responsible  we 
had  to  present  them  before  we  sued,  and  there  was  no  bank  to  pre- 
sent them  at.  If  section  87  remains  as  it  is,  the  maker  could  not  be 
held  responsible  at  all  in  such  a  case.  It  does  not  seem  to  me  at  all 
necessaiy  that  a  note  should  be  presented  at  a  particular  place,  if  it 
is  made  payable  at  that  place,  in  order  to  hold  the  maker  liable.  It 
is  a  fact  that,  in  order  to  recover  from  the  maker  of  a  note,  you 
must  present  it  before  action  at  tlie  particular  place  where  it  is  made 
payable,  or  to  the  maker  himself, 

Mr.  TiSDALE.  It  would  be  a  most  extraordinary  doctrine — and  I 
do  not  think  it  can  be  the  intention — to  say  that  if  I  owe  a  man 
money,  and  give  him  a  note  payable  at  a  particular  place,  I  should 
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he  free  from  the  debt,  if  I  do  not  present  it  at  that  place  on  the 
ilate  mentioned. 

Mr.  MuLOCK.  The  Bill  does  not  say  anything  about  a  particular 
date. 

Mr.  TiSDALE.  We  are  surely  not  going  to  relieve  a  man  from  a 
debt  he  owes  on  a  technicality  like  that. 

Mr.  Weldon  (St.  Johnj.  I  do  not  think  the  section  is  at  all  as 
clear  as  it  should  be,  and  I  think  that  some  words  should  be  insert- 
ed, so  as  to  make  the  intention  clear. 

Mr.  Davies  (P.  E.  I.)  The  stipulation  is  simply  in  accordance  with 
the  law  ? 

Sir  John  Thompson.     Yes. 

On  section  26. 

Mr.  Weldon  (St  John).  In  the  case  of  persons  acting  in  a 
repr  ^.sentative  capacity — for  instance,  as  executors,  who  have  to 
endorse  notes — it  ought  to  be  made  clear  that  they  are  only  liable 
in  their  representative  capacity,  and  no  further. 

Sir  John  Thompson.  The  (question  is  whether  we  should  not 
adopt  the  existing  law,  or  whether  we  should  change  the  law,  not 
only  with  regard  to  bills  of  exchange  and  promissory  notes,  but 
with  regard  to  contracts  generally.  I  think  it  is  simpler  to  leave 
the  law  with  resfard  to  these  contracts  as  it  is  with  retrard  to  other 
contracts. 

Mr.  Wi.LDON  (St.  John).  The  difficulty  is  that  persons  who  sign 
notes  as  executors  or  agents  do  not  suppose  themselves  to  be  per- 
sonally liable,  but  find  t)ut  afterwards  that  they  are. 

Sir  John  Thompson.  Executors  who  endorse  notes  are  personally 
liable  under  the  law,  and  I  do  not  see  what  form  of  endorsement 
would  relieve  them. 

Mr.  White  (Renfrew).  It  seems  to  me,  in  reading  this  clause, 
that  thei'e  is  no  more  effective  way  of  describing  a  man's  character 
as  an  agent  or  representative  than  by  using  the  very  words  which 
are  mentioned  here  as  not  exempting  him  from  personal  liability. 

Mr.  Davies  (P.E.I.)  The  general  doctrine  is,  I  take  it,  that  if  a 
man  merely  puts  an  addition  to  his  name  as  an  agent  or  representa- 
tive, that  is  merely  a  description  of  the  man,  and  does  not  relieve 
him  of  personal  liability  ;  and  he  can  only  be  relieved  by  using  terms 
which  show  clearly  that  he  is  not  signing  as  John  Smith  merely, 
but  as  the  agent  f  somebody  else.  But  an  executor  stands  in  a 
unique  position  ;  it  he  signs  a  note,  he  signs  it  in  a  capacity  in  which 
he  must  be  personally  liable  ;  and  I  do  not  think  you  could  use  a 
form  of  words  which  would  exempt  him. 
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Sir  John  Thompson.  If  wo  had  to  niiiko  tlie  law  of  contracts 
from  the  Leginninn^,  wo  might  regard  the  philosopliy  of  the  view 
expressed  by  the  hon.  meml)er  for  North  Renfrew  (Mr.  White).  But 
people  often  make  additions  to  their  names  as  mere  descriptions,  and 
I  think  there  would  be  great  difficulty  in  changing  the  law  with 
regard  to  contracts,  especially  with  regard  to  bills  of  exchange, 
which  are  contracts  of  an  international  character.  It  wt)uld  not  do 
to  have  the  law  on  this  subject  hero  which  would  be  different  from 
that  in  England,  without  risk  of  very  groat  inconvenience. 

Committee  rose  and  reported  progress,  and  it  being  six  o'clock 
the  Speaker  left  the  Chair. 


•iiJ 


(!th  March,  1890. 

House  again  resolved  itself  into   Committee  on  Bill  (No.  G)  res- 
pecting Bills  of  Exchange,  Cheques  and  Promissory  Notes. 

(In  the  Connnittee.) 

Sir  John  Thompson.  The  hon.  member  for  St.  John  (Mr.  Weldon) 

the  last  time  the  House  was  in  Committee,  proposed  to  change  the 

definition  of  the  word  "  bank  "  in  sub-section  "  c  "  of  the  first  section. 

With  all  deference  to  the  hon.  member,  I  would  prefer  to  adhere  ta 

the  words   in  the  Bill     The  definition  which  the   hon.  gentleman 

proposed  was  that  the  word  "  bank  "  should  apply  to  any  bank  to 

which  the  Banking  Act  had  application.     The  objection  made  then 

was  that  saving  banks  do  no  business  in  bills  and  notes,  but  that  is 

a  mistake.     There  are  saving  banks  coming  under  the  Saving  Bank 

•  •  •  * 

Act  which  do  business   in  promissory  notes  and    bills  of  exchange, 

and  desire  to  have  the  provisions  of  this  Bill  extended  to  them. 
Besides  that,  I  think  it  would  be  inconvenient  to  have  the  definition 
of  terms  in  this  Act  referring  us  back  to  another  Act,  and,  indeed 
when  we  come  to  that  Act  we  find  that  the  definition  there  is  a  very 
vague  one,  and  may  be  changed  from  time  to  time  without  any  par- 
ticular reference  to  this  Act.  It  seems  to  me  that  the  definition 
here  is  a  proper  one,  and  we  had  better  adhere  to  it. 

Mr.  Weldon  (St.  John).  Do  I  understand  the  Minister  to  say 
that  savings  banks  do  business  in  promissory  notes  ? 

Sir  John  Thompson.  The  Montreal  City  and  District  Savings 
Bank  do  such  business. 

Mr.  Weldon  (St.  John).  I  doubt  very  much  whether  a  savings, 
bank  has  a  right  to  accept  discount. 


t'  contracts 
t'  the  view 
Vhite).  But 
iptions,  and 
u  law  with 
t'  cxclumjj^tv 
cmld  not  do 
i'erent  from 
ce. 
six  o'clock 


r'ch,  1890. 
(No.  G)  res- 


OS. 


[r.  Weldon) 

change  the 

irst  section. 

0  adhere  ta 
gentleman 

ny  bank  to 

made  then 

but  that  is 

iving  Bank 

t'  exchange, 

1  to  them. 
c  definition 
nd,  indeed 
re  is  a  very 
lit  any  par- 
definition 

tor  to  say 


3t  Savings 


a  savmgs. 


Commons  Debates,  1890. 


441 


Mr.  Blake.  I  know  the  general  custom  in  that  large  corporation 
is  not  such  as  the  Minister  has  stated.  It  may  be  that  thi-y  make 
such  loans,  but  their  general  custom  is  to  make  what  are  called 
special  agreements,  not  bills  or  notes  at  all,  and  the  real  credit  is,  of 
course,  the  credit  of  the  stock  or  security.  I  doubt  their  doing  any 
bill  discounting  business. 

Mr.  Speaker.  Being  one  of  the  directors  of  the  Montreal  City 
and  District  Savings  Bank,  I  may  say,  that  as  a  rule  they  always 
lend  on  a  loan  note  which  embodies  certain  conditions  as  to  the 
disposition  of  the  collateral  security  which  is  deposited  with  the  loan 
notes  ;  but  it  does  sometimes  happen  that  the  particular  note  may  be 
an  ordinary  draft  or  an  ordinary  note,  accompanied  with  that  colla- 
teral security  in  the  shape  of  a  bond  or  a  stock  of  ome  corpoi-ation. 
But  I  have  known  that  notes  have  been  deposited  with  it,  on  some 
very  important  occasions,  when  banks,  for  instance,  have  had  to 
come  to  us  and  deposit,  as  collateral  security,  an  additional  secur- 
ity, I  may  add,  and  deposit  their  notes  with  us.  We  have  to 
collect  them,  and,  of  course,  the  bank  ought  to  come  under  this  Bill 
in  order  to  be  al)le  to  carry  on  that  business,  which  is,  I  may  say,  an 
exceptional  one  with  the  bank,  but  such  business  sometimes  ^omes 
to  the  bank. 

Mr.  BURDETT.  Will  the  lion.  Minister  insc;rt  a  clause  about  seed 
oats,  or  would  he  prefer  to  have  it  in  the  other  Bill  ? 

Sir  John  Thompson.  I  thought  the  lion,  member  for  Frontenac 
(Mr.  Kirkpatrick),  when  I  gave  way  on  this  point,  Av<mld  guarantee 
me  against  such  applications.  I  am  foregoing  my  own  opinion  as  to 
the  propriety  of  inserting  the  clause  suggested  by  the  lion,  member 
for  Frontenac  in  this  Bill. 

Mr.  BuiiDETT.     I  becj  to  call  the    Minister's  attention  to  the  fact 
that,  in  Ontario,  some  of  the  insurance  companies  have  the  right  by 
law  to  sue  for  notes  at  the  company's  chief  place  of  business.     This 
iniglit  possibly  work  a  hardship  on   the  makers  of  the  notes,  but  it 
is  very   convenient   for  the  companies.     If  it  is  intended  that  those 
companies  should  retain  that  privilegt;,  I  would  ask  that  notes  given 
for  subscriptions  to  churches  and  colleges  should  be  put  in  the  same 
category.     In  the  city  of  Belleville,  where  a  college  endowment  fund 
was  raised,  many  notes  were  given  as  subscriptions,   varying  from 
SlO  to  $100,  the  limit  of  the  jurisdiction  of  the  division  court,  and 
payable  in  from  one  to  live  or  six  years.     They  were  dated  at   the 
different  places  of  residence  of  the  makers.     Before  the  notes  came 
<lue,  the  makers  of  them  change<l  their  views  about  paying  the  sub- 
scriptions,  and  there  are  now  in  the  liands  of  a   Committee  of  the 
Board  of  Managers  notes  of  this  kind  to  the  extent  of  from  $10,000 
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to  ISI 5,000;  and  if  they  are  obliged  to  sue  for  them  at  the  various 
places  of  residence  of  the  makers,  they  are  practically  of  no  value 
whatever.  I  think  that  notes  given  as  subscriptions  to  colleges  and 
cliurches  might  be  suimI  for  at  the  place  where  the  church  or  college 
is  situated,  as  in  the  case  of  notes  given  to  insurance  companies. 

Sir  John  Thompson.  I  understand  the  difficulty  to  arise  in  this 
way.  By  a  statute  of  Ontario,  certain  notes  to  companies  may  be 
recovered  at  the  principal  place  of  business  of  the  company,  while  a 
suit  for  the  recoveiy  of  other  notes  nnist  be  brought  in  the  county 
where  the  maker  resides.  It  seems  to  me  that  we  may  safely  leave 
that  subject  to  be  regulated,  as  now,  by  legislation  with  reference 
to  procedure.  If  we  undertook  to  deal  with  it,  we  might  have  to 
interfere  with  the  legislation  in  regard  to  procedure  in  all  the  differ- 
ent Provinces.  Or  we  may  leave  it  to  the  persons  wdio  sign  the 
notes,  or  the  persons  who  receive  them,  to  say  where  they  shall  be 
paid. 

Mr.  BuiiDETT.  That  is  not  the  law  of  Ontario  under  the  Division 
Court  Act.  It  is  possible  the  question  of  jurisdiction  might  arise  ; 
but  I  would  ask  the  hon.  Minister  to  consider  the  matter,  on  further 
considerino-  the  Bill. 

Mr.  KnUvi'.\TiucK.  I  think  that  is  a  matter  for  the  Local  Legis- 
lature to  deci<le,  according  to  the  jurisdiction  it  shall  give  to  the 
courts.  I  do  not  think  it  would  do  for  us  to  introduce  any  such 
measure  into  this  Bill. 

On  section  51,  sub-section  3. 

Sir  John  Thompson.  I  propose  to  amend  the  .sub- section,  so 
that  it  will  read  as  follows : — 

A  bill  wliich  has  been  protested  for  non-acceptance,  or  a  bill  of  which  protest 
for  non-acceptance  has  been  waived,  may  be  subsequently  protested  for  non- 
payment. 

On  section  51,  sub-section  10. 

Sir  John  Tho.mpson.  I  propose  to  strike  out  that  sub-section, 
for  the  reas(m  that  a  like  provision  is  made  in  a  more  complete 
form  in  section  94,  sub-section  5. 

On  section  60. 

Sir  John  Thompson.  This  is  the  section  about  which  the  discus- 
sion took  place,  the  other  evening,  touching  the  question  of  forgery 
of  endorsements.  I  do  not  want  to  prolong  the  discussion  or  to 
press  any  further  the  views  I  then  expressed.  I  said  then,  all  I 
could  say  now  on  the  subject,  and  unless  the  Committee  have  come 
to  a  different  conclusion  from  that  expressed  by  the  majority  the 
other  day,  I  will  drop  the  section. 
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Mr.  CocKBURN.  We  ouffht  to  have  a  little  interest  in  the  ])anks 
as  well  as  regard  for  our  own  convenience.  No  doubt  it  is  very 
convenient  for  us  to  make  the  banks  with  which  we  are  depositors, 
responsible  for  the  endorsations  of  our  cheques,  but  I  do  not  under- 
stand that  such  is  the  contract  we  make  with  a  bank,  when  we 
o])en  an  account  with  it.  The  1  tanks,  vlien  we  open  an  account 
and  make  a  deposit,  take  the  security  of  having  the  depositor  sign 
his  name  in  a  book,  so  that  when  cheques  are  presented  bearing  his 
signature,  in  cases  of  doubt,  a  comparison  may  be  made  with  the 
signature  in  the  book,  and  the  baidc  lias  to  that  extent  guaranteed 
the  authenticity  of  the  cheque  which  it  pays.  But  it  is  a  very 
different  matter,  when  you  are  asking  a  banker  to  guarantee  the 
authenticity  or  geimineness  of  any  nundjer  of  endorsations  on  a 
cheque.  We  are  trying  to  impose  upon  the  banks,  for  our  own 
convenience,  a  burden  which  ought  not  to  fall  on  them.  This  may 
be  an  inconvenience  to  the  poor  man,  though  a  great  convenience 
to  the  rich  man.  A  man  comes  down  from  lumbering  up  the 
Ottawa,  with  a  clRMpie  payable  to  his  order  for  fifty  or  sixty 
dollars,  and  he  presents  it  at  the  bank  but  cannot  get  paid,  ))ccause 
he  has  no  means  of  giving  the  bank  assurance  that  he  is  really  the 
person  to  whom  the  cheque  is  payable.  I  liave  known  cases  where 
the  men  had  to  return  to  their  fiomes  without  the  money.  I  hold, 
we  have  no  moral  right  to  throw  upon  the  banks  a  responsibility 
of  that  kind,  when  they  are  not  in  a  position  to  acquit  themselves 
of  it.  It  is,  therefore,  to  encourage  our  own  laziness,  that  we  have 
determined  that  the  banks  shall  keep  our  accounts,  and  it  is  insisted 
upon,  that  they  shall  be  responsible  for  every  endorser  whose 
signature  may  have  been  put  upon  the  che(|ue  which  passes  through 
tlieir  hands.  I  think  the  Minister  should  press  this  provision  of 
tlie  Bill,  as  the  banks  have  their  rights  as  well  as  other  people. 

Mr.  Davies  (P.E.I.)  When  I  first  saw  this  clause  I  thought  it 
was  injudicious  t^  insert  it  in  the  Bill,  but  I  have  changed  my 
opinion.  It  is  not  a  question  of  identification,  because,  supposing 
any  person  through  whose  hands  the  cheque  has  passed  has  had  his 
name  forged,  the  bank  has  to  guarantee  the  genuineness  of  every 
endorser. 

Mr.  KiRKPATRiCK.  No  ;  they  have  only  to  know  the  man  to 
whom  they  pay  the  money. 

Mr.  Davies  (P.E.I.)  If  the  checjue  is  made  payable  to  John 
Smith,  and  John  Smith's  name  is  forged,  and  the  cheque  goes 
tlirough  several  hands,  the  bank  would  be  liable.  If  John  Smith 
had  not  endorsed  it  himself,  the  bank  would  be  liable  to  pay  the 
amount  again,  because  they  had  previously  paid  what  they  had  no 
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authority  to  pay.  Several  <^t'iitlenu'n  have;  stat(^(l  that  this  ])ro- 
vision  woukl  tu'  very  inconvenient,  but  it  has  existed  in  the  Enj^Iish 
hivv  for  over  thirty-sev  'U  years,  nnd,  I  understand,  it  has  worked 
well.  As  the  lu)n.  niend)er  fcr  CV'ntre  Toronto  (Mr.  (J.ickhurn)  says, 
we  throw  an  undue  responsihility  on  the  bank.s.  Tin  y  are  bounds 
of  course,  to  know  the  signature  of  the  drawer.  Jf  they  pay  a 
checjue  with  a  fo)'<jjed  signature  to  it,  the  sii^nature  of  a  man  who 
deals  with  tlmni,  they  take  the  responsibility  and  have  to  jniy  it  a 
Siecond  time  ;  but,  when  they  identify  the  si;^nature  of  the  drawer 
as  bein^  genuine,  what  means  have  they  of  identifying  the  sig- 
natures of  several  endorsers  through  whose  hands  the  checpu;  niay 
have  passed  ^  Business  men  make  checiues  payable  to  onhii-  for 
their  own  convenience,  but  that  seems  to  throw  an  undue  respon- 
sibility upon  the  banks. 

Mr.  KiUKrATUiCK.  I  understand  that  the  bank  looks  to  the  last 
man  to  whom  the  money  is  paid.  The  bank  takes  care  that  the 
man  to  whom  the  money  is  paid  is  known,  and  his  signature 
relieves  it  from  liability.  If  he  has  brought  a  checpie  to  tlie  bank 
with  a  forged  name  upon  it,  he  will  be  held  responsible. 

Mr.  CocKlU'RN.     Suj)pose  he  is  not  worth  anything. 

Mr.  KlHKi'ATlUCK.     They  will   not  i)ay  to  a  worthless  man. 

Mr.  CuAl{LT<)N,  I  think  that,  in  relieving  the  bank  of  the 
responsibility  of  scrutinising  the  name  of  the  drawer 

Mr.  Davies  (P.E.I.)     Not  the  drawer. 

Mr.  Charlton — or  of  anyone  whose  name  is  on  the  note,  we  will 
be  taking  a  course  which,  perhaps,  may  be  in  the  interest  of  the 
bank,  l)ut  is  not  in  the  interest  of  the  public.  '  It  is  the  business  of 
the  bank  to  satisfy  itself  as  to  the  genuineness  of  the  signer  and 
endorser.  It  is  always  easier  for  the  endorser  to  get  himself  iden- 
tified, and  if  the  bank  is  alhjwed  to  pay  on  any  piece  of  paper,  and 
to  get  exonerated  from  carelessness  on  its  part,  there  is  a  wrong 
done  to  the  business  people  of  this  country.  That  is  the  law  in  all 
the  American  States.  The  bank  satisfies  itself  of  the  genuineness 
of  the  signatures  before  it  pays,  and  that  is  no  liardsliip.  If  we 
exonerated  the  bank  from  this  responsibility,  we  might  be  doing 
something  in  the  interest  of  the  bank,  but  not  in  the  interest  of  the 
people  of  the  country. 

Sir  Richard  Cartwright.  We  have  had  this  matter  under 
discussion  on  three  occasions,  but  no  attempt  has  been  made  by 
anyone  speaking  with  authority,  to  show  that  any  inconvenience 
results  from  the  present  system. 

Mr.  CocKBURN.     ^es. 

Sir  Richard  C      i  whight.      I  think,  in  that  case,  the  experience 
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of  the  hon.  genthnnen  is  gravifly  at  variance  with  that  of  a  hirgo 
inunlter  of  business  men.  1  think  a  far  greater  inconvenience  than 
any  which  now  ])r('vails  will  be  inflicti'd  by  our  altei'ing  thc^ 
common  hiw  in  t'axor  of  tlu^  banks.  The  banks  arc  asking  that 
they  shall  be  exempted  by  statute  from  the  liability  which  the 
common  law  places  upon  them.  It'  the  bank  chooses,  it  can  refu.se 
ti)  pay  chiMpies  payabl*'  to  or<ler;  and,  (  it  did,  I  have  no  doubt 
that  twMMity  other  hanks  would  be  fininc.  to  rise;  up  the  next  nu)rn- 
ing  willing  to  i)ay  those  cIumiucs. 

Mr.  CocKluriLV.  They  cannot  refuse  to  pay  a  cheipie  made 
payable;  to  ()r<ler. 

Sir  Ri(;ii.\iU)  CvUTWUMiHT.  My  hon.  friend  near  me  (Mr.  Weldon, 
St.  John)  .says  they  would  refust;  to  pay  chetiues  payable  to  order. 
It'  you  pa.ss  this  clau.se,  for  which  no  reason  has  been  given,  except 
that  thei'e  is  an  English  ])re('edent  f(jr  it,  they  would  do  .so.  The 
conditions  here  are  eutir«>ly  ditrerent  from  those;  in  England,  and  I 
Mill  not  prepared  to  accept  such  a  change  in  Canadian  law  becau.se 
it  has  been  found  expedient  in  England  to  adopt  this  pai'ticular 
clause.  With  the  exception  of  the  hon.  member  for  Centre  Toronto 
(j/lr.  Cockbui'ii),  I  have  not  heard  any  business  man  stnte;  that  any 
serious  inconvenience  has  arise''  from  the  present  practice.  As  the 
lion,  member  for  West  Durham  (Mr.  Blake)  intimated,  in  di.scussing 
this  (picstion  .some  nights  ago,  if  the  banks  ask  to  be  relieved  from 
any  inconvenience  caused,  according  to  my  hon.  friend  from  I'rince 
Ivlward  Island  (Mr.  Davies),  by  a  number  of  .vubse([uent  endor.sa- 
tions,  there  might  be  something  in  favor  of  tlu;  provision  ;  Init,  if 
the  cheque  is  made  payable  to  a  particular  man,  it  is  ditKcult  to  .see 
why  the  bank  should  be  discharged  from  its  lialiility  to  see  that 
the  money  is  paid  to  that  pai'ticular  man.  If  it  is  argued  on  high 
moral  ground,  I  think  the  convenience  of  the  public  is  as  much  to 
he  considered  as  the  convenience  of  the  banks.  This  will  also 
introduce  a  great  deal  of  confusion  and  uncertainty  in  the  country, 
and  a  material  check  will  be  removed  from  forgeries,  because,  I 
think,  you  are  more  lilcely  to  have  forgeries  committed  under  this 
provisi(m  than  if  you  were  to  leave  the  law  as  it  is  at  present. 

Mr.  Weldox  (St.  John)  The  lion,  gentleman  puts  forward  the 
current  idea  that  a  bank  can  refuse  to  a  cash  chetjue  until  the  party 
is  identitied.  It  cannot  do  it.  As  a  matter  of  convenience,  a  man 
will  take  the  trouble  to  lie  identitied,  but  he  is  not  In  ind  to  do  it, 
and  it  is  a  mistake  to  imagine  that  a  bank  can  refuse  a  cheque 
unless  the  man  is  identitied.  Thus  the  banks  have  to  take  the 
responsibility  of  an  act  to  which  they  have  not  conduced.  The 
hank  has  either  to  do  this  or  refuse  payment  of  the  cheque,  and  the 
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rumor  is  spread  abroad  that  the  party's  cheque  has  been  refused, 
and  then  the  bank  has  an  action  against  it,  in  which  the  party  may 
recover  heavy  damages.  I  say  that  1  possible,  and  those  difficul- 
ties have  occurred.  Banks  have  got  to  :  un  that  risk  and  say  to  a 
party  :  You  have  got  to  be  identified.  The  bank  is  bound  to  know 
the  signature  of  its  customers  ;  but  ihat  they  should  be  bound  to 
know  the  signature  of  every  other  individual  outside  of  them,  is 
putting  on  them  a  burden  that  ought  not  to  be.  Tlie  custom  of 
drawing  cheques  payable  to  order  is  one  that  has  grown  up  within 
the  last  thirty  or  forty  years  in  England.  On  account  of  the  Stamp 
Act  they  could  not  draw  them  until  the  Act  of  1853  ;  in  consequence 
of  the  operation  of  that  Act  they  allowed  checiues  payable  to  order, 
and  then  this  section  was  in.serted,  which  has  been  the  law  of 
England  from  that  day  to  this,  and  it  has  worked  well.  Thf*  banks 
are  not  responsible  for  a  checjue  being  made  payable  to  a  party ;  the 
party  does  it  for  his  own  conveniinice,  to  get  a  voucher  for  payment. 
If  he  sends  it  out,  it  may  occur  through  liis  own  carelessness,  or 
through  the  carelessness  of  the  payee,  that  an  opportunity  is  given 
for  forgery,  yet  the  bank,  who  are.  perfectly  innocent  of  the  tran- 
saction, have  got  to  bear  the  blame.  The  mend)erfor  West  Durham 
admitted,  the  other  day,  that  where  a  clie(][ue  was  given  to  the 
party  himself  and  he  lost  it,  or  it  was  forged,  the  payee  would  have 
to  bear  the  liability.  He  suggested  the  case  of  it  being  sent  by 
letter  and  never  received.  Any  man  who  sends  a  clietiue  through 
the  post  office  without  paying  the  fee  or  registi'ation  l)y  which  the 
cheque  could  be  traced,  is  just  as  careless  as  if  lu  had  dropped  it 
out  of  his  pocket. 

Mr.  Blake.  Isolated  instances,  no  doubt,  will  be  found  which 
prove  that  there  may  be  difficulties  both  ways;  but  I  maintain,  as  I 
said  the  other  evening,  that  with  the  vast  amount  of  transactions 
that  are  constantly  going  on  in  this  country  in  cheques  payable  to 
order,  remembering  the  thousands  upon  thousands  of  cases  occurring 
every  week  of  the  year,  it  is  utterly  beyond  probability  that  any 
very  serious  difficulty  can  have  been  created  for  the  banks.  As  I 
said  to  the  Minister,  on  "a  former  occasion,  we  want  to  know  if 
experience  lias  proved  that  the  banks  are  placed  in  a  position  which 
is  intolerable.  He  has  given  no  statistics,  no  information.  My 
hon.  friend  from  Hochelaga  (Mr.  Desjardins)  himself  the  president 
of  a  bank,  has  stated  that  he  was  not  aware  of  any  grievance.  My 
hon.  friend  beside  me  (Mr.  F.  Langlier)  who  is  largely  concerned  in 
commercial  affairs  in  the  Province  of  Quebec,  in  liis  capacity  of  a 
public  man  and  professional  man,  says  he  has  not  heard  of  any  case 
of  inconvenience.      I  do  not  mean  to  say  there  may  not  be  an 
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isolated  case  in  those  thousands  upon  thousands  of  transactions,  in 
which  some  inconvenience;  some  loss,  may  not  have  occurred  to  a 
bank.  But  I  say  that,  so  far  as  we  are  made  aware,  these  are 
infinitesimal,  while  the  public  convenience  is  enormous  under  the 
present  system.  I  say  that  it  is  not  a  question  between  sound 
theory  and  practice,  but  it  is  a  (|uestion  in  which  the  practice  of 
thirty  or  forty  years  has  demonstrated  that  the  theoretical  objection 
is  unavailing.  The  practice  has  been  found  to  be  good  for  the 
connnunity,  and  it  sliould  be  ccmtinued  unless  it  has  been  found  to 
be  seriously  injurious  to  the  banks  as  a  whole.  I  have  no  doubt 
whatever  that  if  it  were  rendered  possible  for  any  one  bank  to  avail 
itself  of  the  proposition,  that  it  should  attach  the  same  measure  of 
security  which  now  subsists  in  the  case  of  a  cheque  payable  to 
order,  that  bank  would  get  a  great  deal  of  business  from  its  com- 
petitors. My  lion,  friend  from  St.  John  says  that  in  England,  up 
to  a  comparatively  recent  period,  the  Stamp  Act  prevented  cheques 
being  made  otherwise  than  payable  to  the  bearer,  and  almost  con- 
temporaneously with  the  change  whicli  rendered  it  possible  for  a 
cheque  to  be  made  payal>le  to  order,  this  protection  was  introduced 
by  the  infiuence  of  the  banks.  They  never  had  an  opportunity  of 
testing  how  it  would  work  tliere.  Tiiey  decided  at  once  that  when 
the  system  of  che(}ues  payable  to  order  was  introduced,  it  should 
be  introduced  coupled  with  this  limitation.  We  have  had  a  system 
of  cheques  payable  to  order  without  this  limitation,  it  has  worked 
well,  and  I  see  no  reason  at  all  why  we  sliould  embark  in  this 
enterprise  and  change  it. 

Mr.  Desjardins.  As  I  said  the  other  day,  I  do  not  know  of  any 
hank — although  the  bankers  have  met  several  times  lately — that 
has  asked  for  the  change  contunipleted  in  this  section.  A  bank,  of 
course,  on  receiving  a  cheque  signed  by  one  of  its  customers,  sees 
tliat  the  signature  is  protected,  and  the  process  of  identification  has 
never  been  challenged  by  any  honorable  man.  When  a  stranger 
comes  to  a  bank,  he  generally  brings  with  liim  a  man  who  is  known 
to  some  of  the  officers  of  the  bank,  and  v,'hen  he  presents  his  bill,  if 
he  is  not  known,  the  clerk  asks  him  to  be  identified,  and  he  im- 
mediately submits  to  it,  because  he  knows  that  he  must  be  identified. 
It  is  not  only  his  signature  which  must  be  known,  but  he  must  be 
identified  himself.  That  has  been  th'  custom  for  many  years,  and 
I  do  not  know  of  one  instance  where  any  difficulty  has  arisen,  or 
where  an  action  for  damages  has  been  entered,  as  spoken  of  by  the 
hon.  member  for  St.  John  (Mr.  Weldon).  When  a  man  is  refused 
by  a  clerk  because  he  is  not  known,  it  is  easy  for  him  to  find  some 
one  whom  the  clerk  does  know  ;  but  a  customer  who  gives  a  cheque 
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generally  takes  such  precautions  as  that  the  bank,  to  which  it  is  ad- 
dressed, may  be  able  to  pay  tlie  propei'  party.  Tliat  custom  has 
worked  satisfactorily;  it  has  been  found  convenient  to  the  customers 
of  the  bank,  and  to  change  that  practice  now  would  harm  the  banks 
more  than  it  would  benefit  tliem.  1  know  many  instances  where 
banks  hav'e  received  deposits  from  people  who  preferred  to  pay  by 
cheques  just  because  they  found  there  was  a  security  in  paying  that 
way  ;  and  the  bankers  are  willing  to  accept  the  risk,  because  there 
is  a  benefit  attached  to  it.  I  do  nut  know  any  reason  why  we 
should  change  the  present  system. 

Mr.  Patterson  (Brant).    I  will  ventun;  to  make  a  remark  because 
the  Minister  of  Justice,  with  great  good  temper,  has  expressed  him- 
self as  willing  to  accept  the  views  of  tlie  Coiiunittee  in  reference  to 
this  matter,  while  holding  his  own  opinions.   The  member  for  Prince 
Edward  Island  has  been  a  convert  to  the  views  of  the  Minister  of 
Justice,  through  his  persuasive    eloquence,    and  I  feared  that  the 
Minister  might  think,  perhaps,  that  all  those  who  had  taken  a  dif- 
ferent view  might  have  been  e(|ually  intiuiinced.     For  my  own  part, 
my  views  remain  as  they  were.       The  member  for  St.  John    (Mr. 
Weldonj  was  not  a  C(nivert :  he  was  wrong  from  tlie  beginning. 
With  reference  to  the  inconvenience  to  a  bank,  although  I  am  not  a 
lawyer  and  am  not  fully  posted  on  matters  of  this  kind,  I  think  in- 
conveniences are  arising  continually.     My  understanding  of  the  law 
is  that  I  might  buy  from  a  person  in  good  faith  anything — a  horse, 
for  instance — on  wliicli  there  was  a  chatted  mortgage  in  a  distant 
country  ;  I  buy  it  in  good  faith,  and  I  pay  him  the  money.     The 
man  to  wliom  1  pa}?^  the  money  I  may  never  see  again.    1  thiidv  that 
horse  could  be  taken  away  from  me.  l]ut  take  another  case,  although 
it  might  not  run  on  all  fours  with  the  horse — the  horse,  of  course, 
would  run  on  all  fours.      J3ut  take  tlds  case  that  will  be  more  par- 
a  el  on  the  line  we  are  speaking  of,  in  which  there  is  fraud.     Sup- 
posing a  horse  has  been  stolen  from  a  distant  country,  and  I  buy  it 
in  good  faith.     It  turns  out,  however,  that  it  has  been  stolen,  and 
the  horse  is  then  taken  from  me.    This  is  inconvenient,  but  it  is  recog- 
nized as  being  just  and  proper.      The  present  S3^stem  as  regards  to 
frauds  has  not  worked  any  material  hardship  on  the  banks.     The 
argument  of  a  bank  president  (Mr.  Desjardins),  and  the  statement 
made  by  the  hon.  member  for  West  Durham  (Mr.  Blake),  go  to  show 
that  by  adopting  the  system  suggested  the  customers  of  the  banks 
would  be  largely  increased.      The  feeling  of  the  Connnittee  remains 
as  it  was  manifested  the  other  day,  and  I  am  glad  the  Minister  of 
Justice  is  prepared  to  yield  his  views  in  order  to  meet  the  wishes  of 
the  majority  of  the  Committee. 
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Sir  John  Thompson.  I  am  glad  to  find  that  two  days'  reflection 
has  increased  our  numbers  and  strength  very  materially  ;  but  still  I 
perceive  that  the  views  of  the  Committee  have  not  been  changed. 

Mr.  LoviTT.  I  take  exce])tion  ti)  the  remarks  of  the  hou.  member 
for  Hochelaga  (Mr.  Desjardins).  I  had  occasion  to  have  a  draft  for 
J?oOO  odd  cashed  in  Quebec,  and  immediately  I  entered  the  bank  I 
was  practically  asked  if  I  was  a  forger.  I  hold  that  the  custo.xier 
should  be  protected.  I  did  not  get  anyone  to  identify  me  on  that 
occasion,  but  I  was  obliged  to  occupy  two  hours  before  I  was  paid 
the  money. 

On  section  (S7. 

Mr.  MoNCRlEFF.      I  see  no  necessity  of  making  a  distinction  be- 
tween notes  and  bills  of  exchange.     By  turning  to  section  52  of  the 
Bill  it  will  be  seen  that  when  a  bill  is  accepted  generally,  presenta- 
tion for  payment  is  not  necessary  in  order  to  render  the  acceptor 
liable.       If  I  draw  a  bill  on  a  person,  and  he  accepts  it,  payable  at 
the  Bank  of  Ottawa,  in  Ottawa,  this  section  would  apply  to  that 
particular  bill,  and  it  would  not  be  necessary,  in  order  to  render  the 
acceptor  liable,  that  it  should  be  presented.  The  Committee  are  now, 
however,  asked  to  make  a  distinction  between  bills  of  exchanue  and 
promissory  notes,  and  to  say  that  a  bill  of  exchange  accepted  gener- 
ally need  not  be  presented  in  order  to  hold  the  acceptor  liable,  while  a 
promissory  note  nmst  be  presented  to  render  the  -maker  liable.    I 
fail  to  see  the  necessity  of  any  distinction.       The  present  Act  does 
not  make  any  distinction  between  the  effect  of  a  bill  or  a  promissory 
note,  unless  tlie  words  "  not  otherwise  "  or  "  not  elsewhere  "  are  incor- 
porated.    By  this  Bill,  however,  it  is  proposetl  to  make,  all  over  this 
country,  a  distinctit)n  between  a  bill  of  excluiuge  and  pron)issory 
note,  and  persons  will  have  to  learn  that  as  regards  a  bill  it  need 
tiot  V)e  pi'esented,  so  far  as  the  liability  of  the  acceptor  is  concerned, 
but  that  a  promissory  note  must  he  presented  in  order  to  render  the 
acceptt)r  liable.     I  suggest,  that  in  order  to  make  tlie  present  clause 
conformable  to  the  present  law  "with  regard  to   bills  to  insert  the 
words  "  not  otherwise  or  elsewhere,"  and  in  this  way  we  may  be 
able  to  secure  uniformity  throughout  the  Dominion.      The  words  I 
have  suggested  will  make  it  uniform  with  the  provisions   further 
back  in  the  bill,  in  reference  to  bills  of  exchange. 

Sir  John  Tho.mpson.  As  to  this,  I  think  there  are  very  material 
<listinctions  between  a  bill  of  exchange  and  a  promissory  note.  Some 
of  my  lion,  friends  across  the  House  suggested  that  it  w^as  unreason- 
able and  unphilosophical  that  an  acceptance  payable  at  the  Bank  of 
Montreal  should  be  regarded  as  an  accptance  payable  anywhere  else. 
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That  argument  was  not  so  strong  as  regards  bills  of  exchange,  and 
in  that  respect  there  was  more  show  of  reason  in  favor  of  making 
the  words  very  precise  in  the  affirmative  and  in  the  negative  form, 
before  the  contract  should  be  held  te  be  restricted.  In  this  case  we 
have  the  words  embodied  in  the  contract,  and  if  a  man  makes  a  con- 
tract that  he  will  pay  at  the  Bank  of  Montreal,  in  Ottawa,  I  do  not 
see  why  that  should  not  be  regarded  as  a  limited  contract.  There  is 
the  further  reason  that  in  dealing  with  prommissory  notes,  in  which 
this  is  embodied  in  the  note  itself,  we  are  not  running  tlie  risk  which 
we  were  as  to  the  bills  of  exchange,  of  having  the  drawer  and  pre- 
vious endorser  released  by  the  bank  taking  a  qualified  acceptance. 
Here  it  is  the  essence  of  the  contract,  whereas,  with  bills  of  exchange, 
the  danger  was  that  the  banks  or  the  holders,  or  the  persons 
presenting  such  acceptances,  by  making  the  acceptance  payable  at  a 
particular  bank,  would  be  releasing  the  previous  parties  to  the  trans- 
actions, and  doing  so  unintentionally.  That  does  not  apply  to  a 
promissory  note.  Furthermore,  I  think  that  the  weight  of  authority 
which  I  pressed  on  the  House  as  regards  the  other  case,  is  against 
this  change.  1  urged  on  the  House  that  the  practice  in  Ontario,  and 
the  practice  in  England,  was  in  favor  of  the  change  I  desired.  In 
this  case,  the  practice  in  England.,  and  in  the  Provinces,  except 
Ontario,  is  the  same  as  now  stipulated  by  the  Bill,  and  in  changing 
it  we  would  be  making  a  change  all  over  to  suit  the  law  of  one 
Province. 

Mr.  White  (Renfrew).  Do  I  understand  that  it  is  proposed  to 
leave  section  87  stand  as  it  is  ? 

Sir  John  Thompson.     Yes. 

Mr.  White  (Renfrew).  This  clause  provides  that  a  promissory 
note  if  made  payable  at  a  particular  place,  must  be  presented  for 
payment  at  that  place,  in  order  to  make  the  holder  liable. 

Sir  John  Thompson.     Only  before  action. 

Mr.  White  (Renfrew).     Oh,  that  is  different. 

Mr.  MoNCRiEFF.  I  always  like  to  yield  gracefully  to  what  the 
Minister  of  Justice  has  made  up  his  mind  upon,  even  though  it  be 
not  agreeable  to  my  views.  I  venture  to  say  that  in  the  rural  dis- 
tricts there  are  ten  promissory  notes  to  one  bill  of  exchange,  and  if  it 
becomes  an  absolute  necessity  that  every  promissory  note  must  lie 
presented  before  action,  we  are  going  to  have  a  protest  attached  to 
every  promissory  note,  no  matter  how  small  the  amount  may  be. 

Mr.  Davies  (P.E.I).  That  is  where  it  is  made  only  payable  at  a 
particular  place. 

Mr.  MoNCRiEFF.  I  understand  that  fully.  Of  course,  so  far  as 
the  endorser  is  concerned,  if  there  is  one  on  the  note,  it  must  be 
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presented,  ^ "  free  goes  the  endorser.  Suppose  I  promise  to  pay  so- 
and-so  a  hundred  dollars  at  my  residence,  or  at  such  a  bank,  at  a 
certain  date  ;  by  this  section,  I  cannot  be  sued  until  the  note  is  pre- 
sented, and  proof  of  presentment  must  be  made.  In  t\:enty  or 
twenty-five  years' experience  asalawyer,  I  have  never  yetexperienced 
any  difficulty  arising  on  the  question  whether  a  note  was  presented 
or  not.  If  the  present  Bill  passes,  proof  of  this  presentment  must  be 
male  at  a  particular  place,  and  that  would  entail  a  great  deal  more 
protests.  As  a  lawyer,  perhaps  I  should  have  no  objection  of  that, 
but,  as  a  matter  of  convenience  to  the  community,  I  think  I  should. 
I  (piestion  if  the  benetit  to  be  derived  from  attaching  a  protest  on 
every  small  note  is  going  to  be  a  convenience  to  the  public  generally. 

Mil.  Mills  (Bothwell).  It  is  the  same  as  a  note  on  demand  in 
that  particular. 

Mr.  Davies  (P.E.I).  The  hon.  gentleman  sees  that,  if  the  maker 
of  a  note  does  not  want  to  make  it  payable  at  a  particular  place,  he 
can  make  it  general,  and  it  can  be  presented  anywhere ;  but  if  he 
limits  his  contract  and  says  :  "  I  promise  to  pay  you  one  hundred 
dollars  at  the  Bank  of  Montreal,"  is  it  not  reasonable  that  he  should 
comply  with  the  conditions  of  his  promise,  and  that  it  should  be 
presented  where  he  promises  to  pay  ?  Surely  that  is  the  practice 
known  all  over  the  world. 

Mr.  MuLOCK.  Theoretically,  my  hon.  friend  is  right,  but  he  as- 
sumes that  laymen  know  the  law  as  well  as  lawyers.  I  know  that, 
in  theory,  everyone  is  supposed  to  know  the  law  ;  but,  in  practice, 
few  people  are  familiar  with  the  intricacies  of  the  commercial  law. 
I  sympathise  with  the  sentiments  of  my  hon.  friend  (Mr.  MoncriefF). 
If  a  protest  is  necessary,  it  .shall  be  necessary  to  have  witnesses  to 
prove  the  presentation  and  dishonor,  at  the  trial  of  the  cause.  This 
means  extra  expenses  in  these  small  suits,  and  costs  heaped  upon 
poor  suitors,  or  a  non-suit  may  result.  The  plaintiff  may  fail  to 
obtain  justice  by  reason  of  not  having  complied  with  this  technic- 
ality. In  other  cases,  costs  may  be  thrown  upon  the  defendant  for 
necessary  witnesses  brought  to  court  to  give  evidence,  as  required 
by  this  section.  I  know  that  in  country  places,  a  nble  made  paya- 
ble at  a  certain  place,  is  often  disregarded  b}'^  thos6  who  are  not 
commercial  men.  As  to  the  technicality,  I  think,  As  a  matter  of 
convenience,  this  ought  to  be  considered  in  the  .same  way  as  the 
(piestion  of  payment  on  the  endorsement  of  cheques.  So  far  as  I 
know,  no  evil  has  arisen  under  the  law  in  Ontario,  aM  it  now  is  ; 
and,  if  the  experience  of  the  practices  of  the  commerciAl  community 
guided  us  in  striking  out  clause  60,  the  same  experience  should 
guide  us  in  striking  out  the  provisions  of  the  Bill  as  they  now  exist. 
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Mr.  MiiJ.s  (Bothvvell).  I  do  not  agree  with  my  hon.  friend  from 
East  Lanibton  and  my  hon.  friend  who  has  ju.st  spoken.  I  think, 
when  a  person  makes  a  note  payable  at  a  particular  place,  it  is  only 
right  and  proper  that  it  should  be  presented  for  payment  at  the 
place  named  in  the  note  ;  that  is  one  of  the  conditions  of  the  con- 
tract. Certainly,  it  is  much  more  satisfactory  that  it  should  be 
presented  and  sued  upon  after  the  presentation  than  that  it  should 
be  sued  without  presentation  at  all,  which  might  be  done  in  the  case 
of  a  note  payaV)le  generally  without  a  place  being  specified. 

Mr.  Ma.sson.  I  (juite  approve  of  the  law  as  it  stands  at  present, 
iind  I  cannot  see  wliy  the  proposed  change  should  be  made  especially 
after  the  discussion  we  had  on  the  subject  of  bills  of  exchange. 
There  is  a  distinction  as  the  hon.  Minister  of  Justice  has  pointed  out, 
between  the  two,  us  regards  their  custody  up  to  the  time  of  their 
acceptance.  From  the  time  of  their  acceptance  up  to  the  time  of 
their  payment,  there  is  practically  no  dilierence  between  a  note  and 
a  bill  of  exchange  :  the  acceptor  and  the  maker  of  a  note  are  prac- 
tically identical.  We  have  not  found  any  inconvenience  in  Ontario 
from  the  present  practice,  and  1  cannot  see  how  it  is  possible  that 
any  inrjonvenience  could  arise.  On  the  other  hand  as  M'as  pointed 
out  by  the  hon.  member  for  Lambton,  if  a  note  is  presented  before 
action  is  taken,  then  it  is  mat(,'rial  that  presentation  should 
be  proved,  either  b}'  a  witness  called  and  sworn,  f)r  by  some  other 
legal  evidence.  All  notes  woukl  have  to  be  protested,  which  would 
mean  a  charge  of  $1  or  $1.50  on  each  note,  no  matter  how  small  it 
might  be.  That  would  be  a  great  inconvenience  to  the  makers  of 
small  notes.  For  instance,  farmers  who  buy  implements  from 
agents  give  notes,  which  are  invariably  ma(ie  payable  at  a  parti- 
cular place,  and  it  would  be  necessary  to  prove  the  presentation  of 
those  notes  before  they  could  be  sued  upon.  That  would  be  a  great 
inconvenience.  Besides,  the  person  who  makes  the  note  is  generally 
the  debtor.  Why  should  there  be  any  reason  gi\-en  for  his  not 
paying  the  note,  if  he  can  raise  the  point,  that  he  had  money  at  a 
particular  place  at  the  time  the  note  was  due  ?  He  is  not  subjected 
to  any  costs  by  the  non-presentation  of  the  note.  In  my  practice, 
extending  over  twenty  years,  I  liave  not  heard  of  a  case  of  such  in- 
convenience occurring,  in  which  the  defendant  came  into  court,  and 
said  :  I  should  not  pay  this  note,  because  I  had  money  where  it  was 
to  be  paid.  It  seems  to  me,  that  to  make  the  distinction  proposed, 
would  be  a  confusion  to  the  ordinary  mind — to  say  tliat  a  bill  of 
exchange  need  not  be  presented,  but  a  promissory  note  must  be. 

Mr.  White  (Renfrew).  To  my  mind,  there  are  two  phases  of  this 
question.     In  the  first  place,  there  is,  no  doubt,  a  great  deal  of  force 
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in  what  has  been  urged  against  the  clause,  if  it  involves  proving 
the  presentation  of  the  note.  For  instance,  in  the  case  of  merchants 
who  take  notes  from  their  customers,  varvinjjf  in  sums  from  $10 
upwards,  would  it  he  necessary,  for  the  purpose  of  making  the 
makers  of  those  notes  liable,  to  have  them  formally  presented  to 
some  person  in  his  office,  and  to  have  the  proof  of  that  presentment 
before  going  into  court  to  collect  the  note  ?  If  that  is  the  effect  of 
this  clause,  it  should  not  be  here  at  all.  The  ctlier  view  of  the  case 
is  this  :  numbers  of  notes  are  (jiven  bv  farmers  for  acjricultural  im- 
plements  and  other  purchases.  In  many  cases,  if  there  is  not  some 
provision  that  these  notes  must  be  presented  at  the  place  where 
they  are  made  payable,  either  the  residence  of  the  maker  or  some 
other  place  where  the  note  is  made  payable  fur  his  own  convenien- 
ce, they  might  be  sued  for  the  note  somewhere  in  the  country, 
perhaps  hundreds  of  miles  from  where  the  note  was  made.  I  think 
we  ought  to  consider  very  carefidly  the  (juestion  as  to  what  con- 
stitutes presentment.  If  to  render  a  maker  liable,  a  formal  present- 
ment must  be  made,  and  evidence  of  that  must  be  o-iven  in  some 
way  m  court,  then  I  think  we  should  modify  this  clause.  If  that  is 
not  the  case,  and  the  note  on  falling  due  does  not  require  any  formal 
presentment,  then  perhaps  the  clause  might  stand. 

Mr.  Sphocle.  I  think  the  number  of  people  who  make  notes 
compared  with  the  number  who  use  bills  of  exchange  is  as  a 
hvmdred  to  one  ;  and  they  belong  to  a  class  who  do  not  understand 
commercial  law.  They  believe  tliat  when  a  note  is  made  payable 
at  a  particular  place  it  must  l)e  pai<l  there,  and  it  is  a  convenience 
for  them  to  have  the  note  left  there.  But  if  the  law  remains  as  at 
present,  they  may,  unfortunately,  find  that  they  are  sued  for  that 
note  a  long  distance  from  home,  and  they  are  subjected  to  loss, 
while  they  have  provided  for  the  payment  of  the  note  by  some 
commercial  agent  in  the  locality,  or  in  some  other  way.  Therefore, 
I  think  this  proposed  amendment  to  the  law  is  a  very  good  one.  It 
is  a  convenience  to  people  to  have  their  notes  payable  at  a  certain 
place.  It  is  nmch  more  convenient  to  the  maker  of  a  note  to  have 
it  presented  at  the  place  where  he  has  made  pi-ovision  for  it  before- 
hand, or  where  he  intends  to  provide  for  it,  than  to  have  it  pre- 
sented somewhere  else,  and  let  him  be  sued  and  put  to  the  trouble 
of  defending  himself  liefore  the  courts.  If  a  protest  becomes  ne- 
cessary, under  this  amendment  to  the  law,  it  is  unfortunate,  as  that 
would  incur  expense,  and  that  we  want  to  avoid.  One  hon.  gentle- 
man said  that  the  party  who  defended  his  note  would  be  apt  to 
plead  non-presentment.  I  apprehend  he  would  not  be  disposed  to 
set  up  that  plea  in  a  court  of  law,  because  he  would  know   that    it 
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would  subject  him  to  the  costs.  If  some  other  way  could  be  found 
to  get  over  it  without  imposing  the  cost  of  protest  of  every  note  it 
is  most  desiral^le  that  it  be  done.  In  any  case  the  number  of  notes 
sued  would  be  fewer  in  number,  if  it  was  understood  that  they 
were  to  be  presented  when  made  payable  and  payment  demanded, 
than  if  they  could  be  sued  any  where  in  the  country,  although  the 
party  owing  the  note  did  not  know  where  to  provide  for   payment. 

Mr.  BuRDETT.  The  hon.  Minister  of  Justice  is  entirely  right,  and 
the  clause  should  remain  as  it  is.  I  understand  it  makes  the  prac- 
tice uniform  all  over  the  Dominion,  which  has  not  hitherto  been  the 
case.  Cases  have  occurred  within  my  knowledge  in  which  men 
have  given  promissory  notes  throughout  the  country,  payable  at 
their  own  homes  or  at  some  convenient  place,  and  yet,  although 
they  have  provided  the  money  to  meet  the  notes  where  they  were 
made  payable,  they  were  sued  elsewhere  and  had  to  pay  costs.  It 
not  infrequently  happens  that  men  will  deposit  the  money  with  the 
officer  of  the  division  court  and  tell  him  to  hold  the  money  and  pay 
it  when  a  man  presents  the  note,  and  not  to  sue.  Cases  have  actu- 
ally occurred,  and  will  probably  occur  again,  in  which  the  maker  of 
many  notes  may  have  some  enemy  or  some  person  evily  disposed 
towards  him,  who  bought  his  note,  and,  without  any  presentment, 
sued  him,  the  purpose  being  to  put  him  to  his  defence  and  make 
him  pay  costs.  That  would  be  avoided  by  compelling  the  party 
who  holds  the  note  to  present  it  according  to  his  agreement  at 
the  place  where  it  was  agreed  to  be  paid,  Ijefore  taking  action.  I 
cannot  see  any  inconvenience  in  this.  I  cannot  see  how  any  man 
who  signs  a  note  can  be  misled,  and  I  have  known  of  a  number  of 
cases  where  a  great  inconvenience  and  costs  had  to  be  suffered  by 
the  maker  of  the  note,  who  was  entirely  ignorant  of  the  law. 

Mr.  Masson.  If  it  is  the  wish  of  the  Committee  that  this  prin- 
ciple which  is  embodied  in  this  clause  should  be  carried  out,  there 
should,  for  the  purpose  of  avoiding  the  expenses  of  protest,  be  some 
provision  making  a  presentment  presumable  unless  non-presentment 
is  especially  pleaded,  because,  if,  under  our  division  Court  Act,  a 
general  dispute  will  raise  that  question,  then  the  plaintiff'  has  to 
prepare  his  proof.  He  may  not  have  taken  the  precaution  of  protest- 
ing, which  a  prudent  man  naturally  would,  and  innnediately  before 
actiorx  he  will  have  to  make  the  presentment  and  bring  his  witnesses 
to  the  court  to  prove  it,  thereby  incurring  considerable  expense. 
That  is  an  evil  which  should  be  remedied  by  providing  that  present- 
ment as  against  the  maker  of  the  note  be  presumed,  unless  the  con- 
trary is  especially  pleaded. 

Mr.  Weldon  (St.  John).     No  doubt  the  plaintiff  may  be  put  to  a 
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little  expense,  but  very  little,  and  that  would  be  a  small  incon- 
venience compared  with  the  great  inconvenience  which  at  present 
exists,  when  a  party  may  have  a  note  payable  at  his  office  and  have 
the  money  there  to  pay  it,  and  yet,  not  knowing  who  holds  the 
note  or  where  it  is  held,  the  first  thing  he  gets  is  a  writ. 

Mr.  MuLOCK.  He  would  not  have  to  pay  the  expenses  in  On- 
tario, for  by  the  law  there  the  judge  can  make  the  other  party  pay 
the  costs. 

Mr.  Weldon  (St.  John).     But  in  the  other  Provinces  he  could. 

Mr.  MuLOCK.     You  are  behind  the  age. 

Mr.  Weldon  (St.  John).  I  do  not  know  that  we  are,  but  we  do 
not  think  that  perfection  exists  in  Ontario. 

Mr.  BuiiDETT.     The  wise  men  came  from  the  east. 

Mr.  Pa-TEJISOX  (Brant).     That  is  a  proof  they  are  in  the  west. 

Mr.  Weldon  (St.  John).  I  am  opposed  to  the  principle,  as  far  as 
bills  of  exchange  are  concerned,  but  there  are  more  reasons  against 
it  as  far  as  promissory  notes.  When  a  party  undertakes  to  pay  a 
note  at  a  particular  place,  it  seems  to  me  that  that  is  a  condition  at- 
taching to  the  contract  which  would  oblige  the  holder  to  apply  for 
payment  there  before  taking  action.  Tlie  hon.  member  for  Renfrew 
wished  to  know  if,  in  the  case  of  a  country  merchant  who  had  a 
number  of  his  customers'  notes  payable  at  his  office,  the  fact  of  its 
being  payable  there  would  be  a  sufficient  presentment.  If  the  notes 
are  there  on  the  day  they  are  due,  or  for  a  day  before  the  action 
was  brought,  there  is  no  formal  presentment  necessary,  and  that 
would  be  a  sufficient  presentment.  There  would  be  no  incon- 
venience. Greater  inconvenience  would  exist  by  making  this  change. 
The  only  Province  that  system  exists  in  is  Ontario,  and  you 
would  revolutionise  the  whole  mode  of  proceedings  in  the  other 
Provinces.  With  regard  to  notes  given  to  agricultural  implement 
manufacturers,  they  would  take  care  to  have  the  words  "  not  other- 
wise, nor  elsewhere  "  inserted. 

On  section  94. 

Sir  John  Thompson.  Instead  of  sub-section  3,  I  propose  to  insert 

these  words : 

"  Notaries  may  charge  tlie  holder  of  a  bill  or  note  the  fees  recoverable    by 
them  before  the  passage  of  this  Act." 

Mr.  White  (Renfrew).  I  am  afraid  you  arc  destroying  the  uni- 
formity of  the  Act.  It  is  provided  in  a  former  clause  that  justices 
of  the  peace  may  protest  as  well  as  notaries.  In  that  case,  will 
these  other  parties  who  perform  the  duties  of  notaries  be  deprived 
(jf  the  fees  ? 
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Sir  John  Thompson.  1  did  not  intend  to  provide  any  fees  for 
justices  of  the  peace. 

Mr.  Ml'LocK.  I  tliink  justices  of  the  peace  .should  he  paid  the 
same  as  notaries. 

Mr.  ])i:sjAi{l)lNS.  Could  you  compel  them  to  protest  if  they  were 
unwillinj,''  to  do  it  ? 

Mr.  KiHKPATiucK.  A  justice  of  the  peace  will  not  he  liable  for 
uny  negligence,  and,  therefore,  he  should  not  he  paid  any  fees.  Ho 
would  do  this  merely  as  a  matter  of  favor. 

Sir  John  Thompson.  I  do  not  think  it  is  necessary  to  provide 
for  fees  for  justices  of  tlie  peace.  ]t  is  very  rarely  that  notes  will 
be  protested  by  them.  I  propose  to  strike  out  sub-section  3,  and  to 
substitute  the  following  : — 

"  Notaries  may  charge  the  fees  in  eacli  Province  heretofore  allowed  them." 

Mr.  White  (Renfrew).  I  made  a  suggestion  to  the  hon.  IMinister 
as  to  allowing  householders  to  pr(jtest  notes. 

Sir  John  Tho.mi'Son.  Unless  the  hon.  gentleman  can  give  some 
reason  for  it,  I  am  disposed  to  restrict  the  protesting  to  justices  of 
the  peace  when  notaries  cannot  be  obtained. 

Mr.  White  (Renfrew).  I  am  not  able  to  say  that  any  incon- 
venience has  arisen  up  to  the  present,  but  1  thought  that,  if  the  holder 
of  protesting  is  extended  to  justices  of  the  peace,  it  might  be  extended 
a  little  further. 

On  schedule  1. 

Sir  John  Tho.mpson.     Moved  that  schedule  one  be  struck  out. 

Committee  rose  and  reported  progress,  and  it  being  six  o'clock, 
the  Speaker  left  the  Chair. 

AFTER  RECESS. 


House  again  resolved  itself  into  Connnittee  on  Bill  (No.  G) 
respecting  Bills  of  Exchange,  Cheques  and  Promissory  Notes.  Bill 
reported. 

Jst  May,  1890. 

Sir  John  Thompson  moved  the  adoption  of  the  amendments 
made  by  the  Senate  to  Bill  (No.  (5)  relating  to  Bills  of  Exchange, 
Checjues  and  Promissory  Notes. 

Sir  John  Thompson.  There  are  several  amendments,  some  of 
them  important  and  some  unimportant.  I  will  explain  them,  and 
ask  the  House  to  consider  them  s-^parately.     On  page  G,  lino  24, 
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heL'ins  a  substantial  amendment,  but  one  that,  I  think,  will  not 
change  the  policy  of  the  Housi;  with  regard  to  the  class  of  notes  and 
bills  to  which  the  clause  refers.  It  relates  to  the  acceptance  paya)>le 
at  n  })articular  place.  The  IJill  as  it  left  this  House,  provided  in 
eti'ect,  that  an  acceptance  payable  at  a  particular  j)lace  was  a  (|uali- 
fi<'d  acci'ptance,  but  the  Hill  went  on  to  provide  that,  notwithstanding 
that,  it  should  not  lie  deeme<l  a  tjualitied  acceptance  uidess  the  words 
were  added  "payable  there  and  not  elsewhere,"  or  some  ecjuivalent 
words.  The  change  proposed  by  the  Senate  is  in  effect  that  that 
shall  not  be  a  (|ualilit'd  acceptance,  but  a  further  provision  that  we 
shall  come  to  })r(!S(.'ntly,  provides  that  j)resentment  shall  be  made  at 
any  place  designated.  The  same  result  is,  I  think,  arrived  at,  be- 
cause it  is  provided  by  the  Act  tliat  other  parties  to  the  bill  .shall 
not  b(>  discharged  by  reason  of  a  (|ualitied  acci'ptance  being  taken, 
and  thij  class  of  acci'ptances  is  taken  cnit  from  the  category  of  qual- 
ilied  acceptances.  The  meaning  may  be  a  little  plainer,  when  I  read 
the  exact  words  of  the  amendment  at  page  (>,  line  84.  It  reads  now 
thus : 

"All  arreptance  is  either  (r()  general,  or  (^»)  qualified;  a  general  acceptance 
assents  witliout  inialilioations  to  the  order  of  tiie  drawer;  a  (lualified  acceptance 
in  exjiress  ternus  varies  tlie  effect  of  the  hill  as  drawn  : 

"2.  In  particular,  an  acce[)tance  is  qualified  wiiich  is — 

"  (a)  Conditional,  tliat  id  to  say,  whicli  makes  payment  hy  the  acceptor  depen- 
dent on  tlie  fulfilment  of  a  condition  therein  stated." 

Now  it  is  pro]i()sed  to  add,  after  the  word  "  stated,"  the  words: 

"  But  tiie  acceptance  to  pay  at  a  particular  specified  place  is  not  conditional 
or  qualified." 

On  the  same  page,  at  line  2G,  the  Senate  proposes  t(^  leave  out  these 
words  : 

"  Local,  that  is  to  say,  an  acceptance  to  pay  at  a  particular  specified  place,  an 
acceptance  to  pa.\  at  a  particular  place  is  a  general  acceptance  uidess  it  expressly 
states  that  the  bill  is  to  be  paid  tliere  only  and  not  elsewhere." 

That  is  to  be  left  out,  and  the  same  object  is  to  be  accomplished  by 
the  provision  that  a  bill  payable  at  a  particular  place  is  not  to  be 
considered  a  qualified  acceptance.  The  two  amendments  are  for  the 
complete  accomplishment  of  that  purpose.  We  come  now  to  the 
provision  on  page  8,  with  respect  to  forged  instruments.  There  was 
a  good  deal  of  discussion  in  this  House  as  to  the  propriety  of  adopt- 
ing a  new  provision  to  the  effect  that  the  foi'gery  of  an  endorsement 
on  a  bill  of  exchange  should  not  affect  the  liank.  That  proposition 
did  not  meet  with  the  approval  of  this  House,  and  was  not  pressed. 
The  Senate,  however,  propose  a  change  in  the  bill  in  that  direction. 
They  propose  to  add  to  section  24,  as  it  passed  this  House,  the  fol- 
lowing provision : — 
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"And  provided  also,  that  if  a  clieque,  na>al)le  to  order,  is  paid  by  the  drawee 
upon  a  lorged  endorsoiiuMit  out  of  the  imidH  of  the  drawer,  or  is  so  paid  and 
cliarj?od  to  liis  account,  tiie  drawer  Hhall  iuivo  no  ri^lit  of  action  aj^ainst  tiio 
drawee  for  the  recoverj'  back  of  the  amount  so  paid,  or  no  defence  to  any  (rlaim 
made  by  the  drawee  for  tlie  amount  ho  paid,  as  tlie  case  may  l)e,  unless  he  gives 
notice  in  writing  t)f  such  forgery  to  the  drawee  within  one  year  from  the  date  at 
whicli  he  has  received  notice  of  sucli  payment,  by  tiie  delivery  to  him  of  such 
cheque,  of  any  book  or  statement  containing  an  entry  of  sucii  payment,  or  other- 
wise; and  in  case  of  failure  by  tiie  drawer  to  give  such  notice  witlnn  the  said 
period,  such  chetpie  shall  be  held  to  have  been  paid  in  due  course  as  resjiects 
every  otiier  party  thereto  or  named  therein  who  has  not  previously  instituted 
proceedings  lor  the  protection  of  his  riglits." 

The  effect  of  this  addition  is  that  if  a  fort^a'd  checjue  payable  to  order 
is  paid  upon  a  forged  endorsement,  there  shall  be  a  special  period  of 
limitation,  namely,  one  year  after  the  payment  has  Inien  brought  to 
the  notice  of  the  drawer  by  a  return  of  the  checjue  or  l)y  an  entry 
which  comes  to  his  notice  in  the  bank  book.  On  page  9  there  is  an 
unimportant  amendment  in  the  line  20,  to  make  the  section  begin 
with  "and"  instead  of  "but."  In  the  same  section  on  line  25  tlui 
word  "  and  "  is  changed  to  the  word  "  but."  In  the  same  section 
there  is  an  ecjually  unimportant  change  ;  after  the  word  "  bill,"  the 
words  "  or  note  "  are  inserted.  In  line  48  there  is  an  addition,  after 
the  word  "  right,"  of  the  words,  "  and  without  such  words  thereon, 
such  instrument  and  any  renewal  thereof  shall  be  void,  except  in 
the  hands  of  the  holder  in  due  course  without  such  notici;  of  con- 
sideration." In  section  82,  with  respect  to  the  negotiation  of  bills, 
there  is  an  amendment  to  sub-section  2,  simply  leaving  out  the  words, 
*'  if  he  thinks  tit."  The  next  change  is  in  .section  42.  The  section 
reads  thus : 

"  When  a  bill  is  duly  presented  for  acceptance  and  is  not  accepted  on  the  day 
of  presentment  or  tiie  next  following  day,  not  being  a  legal  holiday  or  a  non- 
juridical  day,  the  person  presenting  it  must  treat  it  as  dishonored  by  non-accept- 
ance." 

The  amendment  provides  that  a  change  shall  be  made  to  two  days 
instead  of  one,  so  that  when  a  bill  is  di 
iind  not  accepted  within  two  days  the 
it  must  treat  it  as  dislionore<l  by  n  ,tance. 

is  in  section  45,  sub-section  7.     I  .oe  unimportant,  simply  add- 

ing the  words  "  or  acceptance  "  \v .  the  place  of  payment  specified 
in  the  bill  is  any  city,  town,  or  village.  The  next  amendment  is  in 
section  47.     The  section  reads  : 

"  A  bill  is  dishonored  by  non-payment : — {a),  when  it  is  duly  presented  for 
payment  and  payment  is  refused  and  cannot  be  obtained ;  or  (' ),  when  present- 
ment is  excused,  and  tiie  bill  is  overdue  and  unpaid." 

"  Subject  to  the  provisions  of  this  Act,  when  a  bill  is  dishonored  by  non-pay- 
ment, an  immediate  right  of  recourse  against  the  drawer  and  endorsers  accrues 
to  the  bolder." 


^"  presented  for  acceptance 
,  the  person  presenting 
The  next  change 
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The  amonduient  is  simply  to  add  the  wor<l  "  acceptor  "  after  the  word 
"drawer,"  so  that  it  will  read:  "An  immediate  right  of  recourse 
against  tln^  drawer  or  acceptor  or  endorsers  accrues  to  the  holder." 
The  next  change  is  in  section  49.    Sub-section  4  of  that  section  reads  : 

"  Notice  of  protest  or  dishonor  of  any  bill  payable  in  Canada,  shall  notwith* 
standing  anything  i!i  tins  section  contained,  be  suthciently  given  if  it  is  addressed 
in  duo  time  to  any  i)arty  to  such  bill  entitled  to  such  notice^  at  his  customary 
address  or  place  of  residence,  or  at  the  place  at  wiiich  such  bill  is  dated,  unless 
such  party  has,  under  his  signature,  designated  another  })lace;  and  in  such 
latter  case,  such  notice  shall  be  HulH(!iently  given,  if  addressed  to  him  in  due  time 
at  .such  place,  and  snv.h  notice  shall  be  sulliciont  altliougii  the  address  of  such 
other  than  either  of  sucii  above  mentioned  places ;  and  such  notice  shall  be  party 
Hucmed  to  have  been  duly  served  and  given  over  all  purposes,  if  it  bo  deposited  is 
in  the  post  oflice  at  any  time  during  the  day  on  which  such  protest  or  {)re8ent- 
ment  has  been  made,  or  on  t!ie  next  following  juridical  or  business  day." 

It  is  proposed  to  add  "  with  the  postage  paid  therecm."  At  the  end 
of  the  same  section  there  is  another  amendment.  Sub-section  5 
riiads  thus : 

"  Wliere  a  notice  of  dishonor  is  duly  addressed  and  posted,  the  sender  is 
deemed  to  have  given  due  notice  of  dishonor,  notwithstanding  any  miscarriage 
by  the  post  ollice." 

After  the  word  "  posted  "  insert  the  words  "  as  above  provided,"  so 
•tis  to  mean  posted  with  the  postage  thereon.  In  the  51st  section 
thisre  is  a  slight  amendment.     It  reads  thus : 

"  Where  an  inland  bill  has  been  dishonored  it  may,  if  the  holder  thinks  fit' 
0  noted  and  protested  for  non-acceptance  or  non-payment,  as  the  case  may  be» 
ut  it  shall  not,  except  in  the  l'rovii"»oe  of  (Quebec,  be  necessary  to  note  or  pro- 
test any  sucli  bill  in  order  to  preserve  recourse  against  tlie  drawer  or  endorser." 

It  is  proposed  to  insert  the  words  "subject  to  the  provisions  of  this 
Act  with  respect  to  the  notice  of  dishonor,"  the  impression  being, 
though  perhaps  not  generally  prevalent,  that  the  exemption  from 
protest  might  imply  the  exemption  from  no^-ice  of  dishonor,  and  to 
make  that  point  clear  this  amendment  is  ^^roposed.  In  the  same 
clause  there  is  another  amendment.  Proceeding  with  the  section, 
we  find  it  reads : 

"  But  it  shall  not,  except  in  the  Province  of  Quebec,  be  necessary  to  note  or 
jJFotest  any  such  bill  in  order  to  preserve  tlie  recourse  against  tiie  drawer  or 
ciidorser;  but  in  the  case  of  a  bill  drawn  on  any  person  in  the  Province  of  Que- 
licc,  or  payable  or  accepted  in  any  place  therein,  in  default  of  protest  for  non- 
payment and  of  notice  thereof,  the  parties  liable  on  the  bill,  other  than  the 
acceptor,  are  discharged." 

It  is  proposed  to  insert  words  which  will  make  the  amendment  read 

thus : 

"  In  the  case  of  a  bill  drawn  on  any  person  in  the  Province  of  Quebec,  or  pay 
able  or  accepted  in  any  place  therein,  if  dishonored  or  protested  for  non-payment, 
as  the  case  may  be,  ♦  he  default  of  notice  thereof—" 
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There  is  an  amendment  again  in  the  same  section  to  sub-section  a, 
which  reads  thus : 

"When  a  bill  is  presented  through  the  post  oflice,  and  returned  by  post  dis- 
honored, it  may  be  protested  at  the  place  to  which  itis  returned,  and  on  the  day 
of  its  return,  if  received  during  business  hours." 

After  the  word  "  return,"  insert  "  not  hiter  tlian  the  day  of  return  or 
the  next  juridical  day,"  which  will  make  it  read  : 

"  When  a  bill  is  presented  and  dishonored,  it  may  be  protested  at  the  place  to 
■which  it  is  returned,  not  later  than  the  day  it  is  returned  or  the  next  juridical 
day." 

There  is  an  amendment  in  sub-section  h.     The  suu-section  reads  : 

"  When  a  bill  drawn  payable  at  the  place  of  business  or  residence  of  some  per- 
son other  than  the  drawee,  has  been  dishoiinred  by  non-acceptance,  it  must  be 
jirotested  for  non-payment  at  the  piaco  where  it  is  expressed  to  be  payable,  or  at 
a  place  in  (."anada,  situated  not  more  than  live  miles  therefrom." 

It  is  proposed  to  leave  out  the  whole  of  tiie  sub-section  h,  which 
provides  that  when  a  bill,  drawn  payable  at  the  place;  of  Imsiness  or 
residence  of  .some  person  other  than  tlie  drawee,  lias  been  dishonored 
for  non-acceptance,  it  must  be  protested  tor  non-acceptance  at  the 
place  where  it  is  expressed  to  be  payable,  and  no  further  present- 
ment for  payment  to,  or  demand  on,  the  drawee  is  necessary.  That 
was  the  subject  of  some  discussion  when  the  Bill  was  passed  before 
the  House,  as  to  the  necessity  of  presentment  for  non-pa3anent  again 
after  the  bill  had  been  dishonored  by  non-acceptance,  and  it  is  pro- 
po.sed  to  remove  doubt  by  striking  out  the  sub-section.  Tliere  was 
in  former  times  the  practice,  not  only  of  presenting  for  ntai-accept- 
ance,  but  likewise  of  holding  the  bill  till  matui-ity  and  presenting  it 
for  non-payment,  and  the  section  seems  to  have  been  adopted  witli 
a  view  to  that  earlier  practice.  Now  it  is  proposed  to  leave  the 
matter  simply  o2:)tional.  If  the  holder  pleases,  Ik;  can  retain  the  bill 
until  maturity,  and  protest  again ;  but  the  section  as  it  was  might 
be  ambiguous  as  to  whether  it  was  not  imposing  the  necessity  for 
so  doing,  and  it  is  proposed  to  strike  it  out  altogether.  In  section 
51,  .sub-section  9,  protest  is  dispensed  with  in  circumstanc  .'S  which 
would  dispen.se  witli  the  notice  of  dishonor.  The  delay  in  noting  or 
protesting  is  excused  when  tlie  delay  is  caused  by  cii'cum.stances 
beyond  the  control  of  the  holder  and  not  imputable  to  his  fault, 
misconduct,  or  negligence.  It  is  proposed  to  insert  a  provision  that 
no  clerk  or  teller  .shall  act  as  a  notary  in  protesting  any  note  pay- 
able at  the  bank,  or  any  branch  of  the  bank,  in  wliich  he  is  employed. 
The  amendment  proposed  to  section  52,  provides  that  presentation 
for  payment  is  not  necessary  in  order  to  render  the  acceptor  liable. 
It  is  also  proposed  to  insert  a  provision,  which  was  suggested  in  this 
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House  but  not  adopted,  that,  if  any  suit  or  action  is  instituted  be- 
fore presentation,  the  costs  thereof  shall  bo  in  the  discretion  of  the 
court.  In  section  56,  it  is  proposed  to  add  the  words  "  and  is  subject 
to  all  the  provisions  of  this  Act  in  reference  to  endorsers."  It  is 
proposed  to  add  a  sub-section  to  section  71,  as  follows  : — 

"  If  a  bill  or  note,  presented  for  acceptance,  or  payable  out  of  Canada,  is  pro- 
tested for  non-acceptance  or  for  non-payment,  a  notarial  copy  of  the  protest  and 
of  the  notice  of  dishonor,  and  a  notarial  certificate  of  tlie  service  of  sucli  notice, 
shall  be  received  in  all  courts  as  primd  facie  evidence  of  such  protest,  notice  and 
service." 

In  section  86,  it  is  proposed  to  substitute  for  the  latter  portion  of 
the  clause,  the  following : — 

"  Where  a  promissory  note  is  made  payable  at  a  particular  place,  it  must  be 
presented  at  that  ]>articular  ])lace  in  ord'^r  to  make  the  maker  liable.  In  any 
other  case  presentment  for  payment  is  not  necessary  to  make  him  liable,  but 
the  maker  is  not  discharj:;ed  by  the  omission  to  present  it  on  the  day  it  matures, 
ihit  if  any  suit  or  action  is  instituted,  the  costs  shall  lie  in  tiie  discretion  of  the 
i'ourt,  if  no  place  of  jiayment  is  specified  in  the  body  of  the  note." 

The  next  amendment  is  to  sub-section  4  of  section  88,  which  now 
reads  : 

"Where  a  foreign  iu)te  is  dishonored,  protest  thereof,  except  in  the  Province 
of  Quebec,  is  unnecessary." 

It  is  proposed  to  make  the  sub-section  read  : 

"Where  a  foreign  note  is  dishonored,  the  protest  thereof  is  unnecessary 
except  for  the  preservation  of  the  liability  of  endorsers." 

The  next  amendment  is  to  sub- section  2  of  section  90,  in  which  it 

is  pi'oposed   to  insert  the   word   'duly"  before   the  word   "sealed." 

That  is  in  the  case  of  a  corporation.     There  is  verbal  amendment  to 

section   98.     It  is  proposed  to  omit  altogether  section    96  wiiich 

jtrovides  that  the  rules  of  the  common   law  of  England,  .save  in  so 

far  as  they  are  inconsistent  with  the  express  provisions  of  this  Act, 

shall  continue   to  apply  to  bills  of  exchangi^  promissory  notes  and 

checpie.s.     I   understand,  from   reading  the   debates  in  which  that 

amendment  was  suggested,   that  the  section  was  understood  to   be 

uiniecessary,  an<l  possibly  leading  to  some  uncertainty  as   to  what 

should  be  considered,  in  this  country,  the  common  law  of  England, 

and   whether  we  were  nt)t,  in  one   sense   of  the  use  of  that  term, 

including  too   much  of  the  statute   law,  and  in  another  and  more 

restricted  sense,  in  which  we  use  the  term  common  law,  wei'e  leaving 

out  statutory  provisions  altogether.     I  do  not  understan<l  that  there 

is  any  provision  in   the  statute  of  Anne  which  is  not  expressly 

embodied  here  ;  but  tlie  omission  of  the  clause  will  leave  the  matter 
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as  it  stands  now,  to  be  determined  by  the  rules  of  the  common  law. 
In  the  first  schedule  there  is  an  amendment,  which  is  merely  verbal, 
and  is  made  to  correct  an  error.  The  schedule  was  copied  from  the 
English  Act  and  it  included  the  words  "a  householder  in  said  dis- 
trict," because  the  English  Act  provides  for  householders  making  a 
protest  in  cases  where  a  notary  public  or  a  justice  of  the  peace  is 
not  available.  We  have  restricted  the  right  of  protesting  in  the 
absence  of  a  notary  to  a  justice  of  the  peace  ;  therefore,  it  is  not 
necessary  to  say  anything  about  a  householder. 

Mr.  Edgar.  I  suppose  the  Minister  of  Justice  has  no  idea  of 
pressing  those  amendments  to-day,  because  they  are  neither  imma- 
terial or  short,  and  unless  we  have  an  opportunity  of  seeing  them 
in  the  speech  of  the  Minister,  as  it  will  appear  to-morrow  in  Han- 
sard, it  will  be  perfectly  useless  to  attempt  to  discuss  them,  and 
unless  they  are  printed  in  the  Votes  and  Proceedings  as  well. 

Sir  John  Thompson.  I  will  not  proceed  to-day  against  the  v  sh 
of  any  member  of  the  House.  It  was  well,  I  thought,  to  move  it, 
in  order  to  bring  these  to  the  notice  of  the  House,  but  I  will  wait 
till  the  Hansard  report  of  my  explanations  is  published,  and 
acquiesce  in  any  further  publication  that  is  thought  desirable. 

Mr.  Davies  (P.E.I.)  I  think  it  is  very  desira;ble  they  should  be 
published  in  the  Votes  and  Proceedings,  or  in  the  seperate  form, 
otherwise  we  never  would  understand  them. 

Mr.  Mitchell.  I  quite  agree  with  the  suggestion.  With  all  the 
attention  that  we  were  disposed  to  give  the  Minister's  explanations, 
and  no  doubt  they  were  full  and  explicit,  it  was  utterly  impossible 
to  follow  them,  and  more  particularly  owing  to  the  number  of  alter- 
ations in  the  original  Bill,  and  I  think  it  will  be  necessary  to  see 
them  in  the  Votes  and  Proceedings. 

Motion  agreed  to. 


5th  May,  1890. 

Sir  John  Thompson  moved  further  consideration  of  amendments 
made  by  the  Senate  to  Bill  (No.  6)  relating  to  Bills  of  Exchange, 
Cheques  and  Promissory  Notes. 

On  the  third  amendment. 

Sir  John  Thompson.  This  is  an  amendment  to  section  19  which 
refers  to  a  qualified  acceptance,  that  is  to  say,  acceptance  payable 
at  a  particular  place.  The  object  of  the  amendment  made  by  the 
Senate  is  to  provide  that  a  bill  payable  at  a  particular  place  is  not 
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thereby  a  qualified  acceptance.  They  leave  out  sub-section  3  of  the 
Bill,  and,  later  on,  it  is  provided  that  the  bill  shall  be  presented  at 
the  place  indicated,  and  the  effect  of  non-presentment  is,  as  to  the 
acceptor,  simply  a  question  of  costs  in  the  discretion  of  the  court,  in 
any  suit  which  may  arise.  The  amendment  gets  rid  of  the  words  : 
"  payable  only  there  and  not  elsewhere."  It  establishes  the  prin- 
ciple that  an  acceptance  payable  at  a  particular  place  is  not  a  quali- 
fied acceptance  within  the  meaning  of  this  Act,  and  that,  therefore, 
an  acceptance  in  that  form,  does  not  discharge  the  other  parties  to 
the  instrument.  It  goes  on  to  provide  that  there  must  be  a  present- 
ment at  that  place. 

Mr.  Mills  (Bothwell).  I  wish  to  ascertain  from  the  hon.  Minis- 
ter, whether  there  can  be  a  qualified  acceptance,  as  to  place  ? 

Sir  John  Thompson.  Yes,  there  can  be  ;  but  the  result  of  that 
qualification  is  not  the  discharge  of  any  previous  party  U^  the  bill. 
The  result  is  simply  that  it  must  be  there  presented,  under  the 
penalty  of  costs  in  regard  to  the  acceptor. 

On  the  fourth  amendment. 

Sir  John  Thompson.  This  amendment  is  subsidiarily  to  the  last. 
It  merely  leaves  out  sub-section  c  of  section  19,  regarding  a  local 
acceptance. 

Mr.  Davies  (P.E.I.)  So  that,  suppose  a  bill  is  made  payable  at  a 
particular  place  and  not  elsewhere,  it  is  not  a  qualified  acceptance. 

Sir  John  Thompson.  No  ;  there  is  no  qualified  acceptance  within 
the  original  meaning  of  the  term,  as  the  Bill  left  this  House  except 
as  to  the  endorser. 

Mr.  Davies  (P.E.I.)  Then,  the  Senate  have  deviated  from  the 
English  statute. 

Sir  John  Thompson.  Yes.  If  a  man  accepts  a  bill  payable  at 
the  Bank  of  Montreal  and  not  elsewhere,  he  is  still  liable  at  any 
place,  provided  tlie  bill  is  presented  at  the  Bank  of  Montreal. 

Mr.  Davies  (P.E.I.)     How  about  the  endorser  ? 

Sir  John  Thompson.  He  is  in  the  same  position  as  before.  Pre- 
sentment is  necessary  as  to  him. 

Mr.  Davies  (P.E.I.)  I  understand  that  by  the  common  law, 
which  this  Bill  leaves  when  not  expressly  altered,  if  an  acceptor 
accepts  payment  at  a  particular  place  and  not  elsewhere,  you  must, 
to  hold  the  endorser  liable,  present  the  bill  on  the  day  it  falls  due  at 
that  place. 

Sir  John  Thompson.     Yes. 

Mr.  Davies  (P.E,I.)  I  do  not  understand  that  there  is  any 
express  stipulation  in  this  Bill  altering  that  common  law  by  making 
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the  endorser  continue  liable,  whether  the  presentation  be  made  ac- 
cording to  the  expressed  contract  or  not. 

Sir  John  Thomi'SON.  I  think,  if  we  find  tliat  the  Senate  amend- 
ments have  not  worked  out  that  properly,  we  should  amend  the 
amendments,  so  far  as  the  endorsers  are  concerned,  but  I  think  I 
found  the  other  day  tiiat  that  was  worked  out. 

On  the  fifth  amendment. 

Sir  John  Thompson.  This  embodies  an  amendment  to  tlie  law 
with  regard  to  forgery.  The  House  will  remember  that,  the  other 
afternoon,  when  the  Bill  was  before  the  House,  I  urged  that  a  section 
should  be  adopted  to  relieve  the  bank  from  the  consetjuences  of 
paying  on  a  forged  endorsement.  The  Senate  has  gone  to  some  ex- 
tent in  that  direction.    They  provide  the  following  amendment : — 

"  Page  8,  line  8. — After  '  forgery  '  insert  'And  provided  also,  that  if  a  cheque, 
payable  to  order,  is  {)aid  by  the  drawee  upon  a  forged  endorsement  out  of  the 
funds  of  the  drawer,  or  is  so  pairt  and  cliarged  to  liis  accouut,  tlie  drawer  sliall 
have  no  right  of  action  against  tlie  drawee  for  tiie  recovery  back  of  the  amount 
so  paid,  or  no  defence  to  any  claim  to  the  drawee  for  the  amount  so  paid,  as  the 
case  may  be,  unless  he  gives  notice  in  writing  of  such  forgery  to  the  drawee, 
within  one  year  from  the  date  at  which  he  has  received  notice  of  such  payment, 
by  the  delivery  to  him  of  such  cheque,  of  any  book  or  statement  containing  an 
entry  of  such  payment,  or  otherwise  ;  and  in  case  of  failure  by  the  drawer  to  give 
such  notice  within  the  said  period,  such  cheipie  shall  be  held  to  liave  been  paid 
in  due  course,  as  respects  every  other  party  thereto  or  named  therein,  who  has 
not  previously  instituted  proceedings  for  the  protection  of  liis  rights." 

Mr.  Paterson  (Brant).  I  think  that  is  reasonable  enough,  with 
the  exception  of  the  provision  that  notice  must  be  given  in  writing. 
If  that  were  striwjk  out,  the  banks  would  still  have  to  be  notified, 
but  not  necessarily  in  writing.  In  these  days,  business  is  done  to  a 
considerable  extent  througli  the  telephones  or  verbally,  and  when  a 
merchant  finds  out  that  a  forged  cheelc  has  been  charged  to  his  bank 
account,  he  may,  not  being  ac(|uainted  with  the  law,  simply  notify 
the  bank  through  the  telephone.  If  the  bank  clerk  to  whom  the 
notification  was  given  omitted  to  attend  to  the  matter,  the  merchant, 
thinking  no  more  about  it,  might  at  the  end  of  tlie  year  be  held  res- 
ponsible through  having  given  insufficient  notification. 

Mr.  Davie.s  (P.E.I.)  The  hon.  gentleman  would  get  rid  of  a  very 
small  amount  of  present  trouble  at  the  expense  of  a  great  deal  of 
future  litigation.  There  is  nothing  more  calculated  to  bring  about 
trouble  tlian  telephone  communications  in  matters  of  this  kind,  and 
nothing  concerning  which  there  would  be  so  nmch  c@ntradictory 
testimony.  It  is  a  very  easy  matter  for  the  merchant  to  send  a 
notice  in  writing,  and  no  practical  inconvenience  would  arise  from 
this  clause. 

Mr.    Weldon  (St.  John).     In  the  case  mentioned  by  tlie  hon. 
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member  for  Brant  of  a  telephone  message,  an  investigati(m  would 
follow,  as  a  matter  of  course,  but  to  allow  the  notification  being 
made  verbally  would  only  create  confusion.  There  is  no  evidence 
so  conflicting  as  that  with  regard  to  verbal  statements. 

Mr.  Campbell.  The  practice  has  always  been  heretofore  tliat  if 
the  bank  pays  a  cheque  bearing  a  forged  signature,  it  is  held  liable. 
A  great  many  people  do  business  with  banks,  who  have  very  little 
knowledge  of  the  forms  of  law,  and  would  not  be  likely  to  know 
what  is  ret^uired  under  this  law  ;  and  as  soon  as  the  bank  got  notice, 
wiiether  by  telephone  or  in  any  other  way,  that  the  signatuue  was 
a  forged  one,  that  ought  to  be  sufficient.  If  you  insist  on  notice 
being  given  in  writing,  you  will  create  a  great  deal  of  confusion 
among  those  who  are  not  conversant  with  the  re(|uirenu'nts  of  the 
law.  When  you  provide  that  the  bank  shall  have  notice,  I  do  not 
think  it  matters  much  whether  the  notice  be  by  telepli(jne  or  other- 
wise. 

Mr.  Weldon  (St.  John).  When  the  che(iue  is  charge<i  against 
the  account,  the  merchant  will  soon  see  that  propc""  notice  l)e  given. 
Mr.  Pateuson  (Brant).  But  as  soon  as  the  notice  is  given  througli 
the  telephone,  the  cheque  would  be  struck  off  his  account,  and  there 
would  be  no  charge  for  it  against  him  ;  but  at  the  end  of  the;  year, 
simply  because  he  did  not  give  written  notice,  the  cheque  might  be 
charged  again. 

Mr.  Weldon  (St.  John.)  There  are  so  many  circunistanc(!s  sur- 
rounding a  forgery,  that  an  investigation  would  be  sure  to  be  iield, 
and  a  verbal  notification  would  give  rise  to  a  good  deal  of  contra- 
dii'tory  evidence. 

Sir  John  Thomtson.  In  99  cases  out  of  100  the  information 
comes  to  a  per.son  who  is  charged  with  a  cheque  within  a  month  or 
two  after  the  forgery  can  have  been  effectual  or  after  the  money  has 
been  paiil,  and,  if  we  allow  a  year,  I  think  we  are  giving  a  very 
libv.-ral  time.  If  we  allow  the  ni^tice  to  be  given  verbally, 
there  may  l)e  some  misunderstantling  in  the  C(jnferences  that  will 
ensue,  and  the  result  may  be  doubtful  as  to  whether  the  bank  under- 
stood that  the  cheque  would  be  repudiated  or  not.  I  think  it  is 
better  that  this  slunild  be  clearly  stated. 

Mr.  White  (Renfrew).  Tiiis  amendment  provides  tiiat  the  notice 
nriy  be  given  by  the  delivery  of  the  cheque,  or  any  book  or  state- 
ini'iit  containing  the  checjue,  or  otherwise.  I  think  tlie  delivery  of 
tiie  cheque  should  be  sufficient.  The  delivery  of  the  pass-book  con- 
taining an  entry  of  the  checjue  would  not  be  sufficient,  because  most 
people  receive  their  pass-books  at  the  end  of  the  month  and  .see  a 
cheque  they  have  given  cluirged  to  them,  and  do  not  enquire  further. 
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Mr.  Davies  (P.E.I.)  If  any  man  received  his  pass-book  he  would 
certainly  check  over  the  cheques  which  were  entered  against  him 
and  see  whether  they  were  forgeries  or  not. 

Mr.  White  (Renfrew).    This  is  a  question  of  a  forged  endorsement. 

Mr.  Weldon  (St.  John).  I  can  see  the  difficulty.  The  delivery 
of  the  pass-book  would  hardly  be  giving  notice  of  a  forged  endorse- 
ment. 

Mr.  White  (Renfrew).  The  cheque  may  have  been  properly 
issued,  but,  if  the  cheque  itself  is  not  shown  to  the  drawer,  he  can- 
not tell  whether  the  endorsement  has  been  forged  or  not. 

Mr.  Paterson  (Brant).  It  must  be  remembered  that  this  is  a 
concession  to  the  banks  in  comparison  with  the  old  law.  It  might 
be  impossible  for  a  person,  even  after  he  had  the  cheque  in  his  hands, 
to  tell  whether  it  was  a  forgery  or  not.  It  has  been  customary 
amongst  business  men,  that  when  a  person  who  has  an  account 
sends  them  a  cheque  payable  to  their  order,  they  are  careless  whether 
they  get  a  receipt  or  not,  because  they  take  it  for  granted  that  the 
cheque  is  properly  made.  Here  you  require  that  notice  must  ue 
given  in  writing.  A  great  deal  of  this  business  is  done  over  th« 
teleph(me.  A  conversation  might  take  phice  over  the  telephone 
with  the  bank,  and  that  would  not  be  sufficient.  The  Minister  of 
Justice  juid  some  of  my  lion,  friends  on  this  side  of  the  House  say 
that  it  would  lead  to  litigation  afterwards  ;  but  it  seems  to  me,  that 
two  or  three  verbal  communications  of  that  kind  with  the  bank 
would  prove  bej^'ond  a  doubt  that  they  had  the  notice,  because  the 
bank  clerks  could  not  forget  that  they  had  received  the  notice  in 
regard  to  that  particular  note.  A  person  not  conversant  with  the 
law  might  allow  the  note  to  remain  in  abeyance,  thinking  it  was 
perfectly  understood  in  the  bank,  and  would  not  give  the  notice  in 
writing. 

Mr.  Weldon  (St.  John).  I  can  understand  the  difficulty  suggested 
in  reference  to  the  pass-book.  But  a  man  finds  a  cheque  charged 
against  him  payable  to  John  Smith.  He  has  given  a  cheque  to 
John  Smith,  and  he  thinks  it  is  all  right ;  but,  if  he  gets  the  cheque 
returned  to  him,  I  think,  in  nine  times  out  of  ten,  he  will  know  tlio 
handwriting  of  the  endorser. 

Mr.  Paterson  (Brant).     Not  at  all. 

Mr.  Weldon  (St.  John).  It  seems  to  me  that  if  you  sent  a  cheque 
to  a  man  and  did  not  get  it  back  within  a  year,  you  would  enquire 
in  regard  to  it. 

Sir  John  Thompson.  I  think  there  is  something  in  what  my  hon. 
friend  from  Renfrew  (Mr.  White)  says,  but  I  think  the  return  of 
the  cheque  should  be  sufficient,  because  the  drawer  is  the  person 
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primarily  responsible  for  having  made  it,  and  it  is  for  his  conven- 
ience that  it  was  made,  and  if  he  gets  an  endorsement  he  ought  to 
be  responsible  for  it.  That  does  not  deprive  the  endorser  of  any 
rights  against  the  drawer  of  the  cheque.  I  would  propose  an  amend- 
ment to  amend  the  amendment. 

Ml-.  Paterson  (Brant).  Before  that  is  moved,  I  would  say  that 
my  hon.  friend  (Mr.  Weldon,  St.  John),  is  quite  wrong  in  stating 
that  it  would  be  known  whether  many  of  these  endorsements  were 
forgcMl  or  not.  Many  cheques  are  made  payable  to  order,  and  you 
do  not  know  the  signature  of  the  party  to  whose  order  the  cheque 
is  imide  payable.  This  is  a  concession  to  the  bank.  The  cheque  is 
given  from  Ottawa  payable  at  Montreal,  where  it  is  caslied.  The 
diligence  of  ascertaining  that  this  is  not  forged  should  rest  upon  the 
bank  in  Montreal,  who  have  better  means  of  knowing  it  than  the 
person  here.  It  re(|uires  caution  on  the  part  of  the  bank.  By 
adopting  this  provision  you  relax  the  vigilance  required  on  the  part 
of  the  bank. 

Mr.  Weldon  (St.  John).  It  is  not  the  case,  as  my  hon.  friend 
puts  it,  that  the  bank  can  wait  48  hours  before  making  enquiries. 
It  v/ould  be  unfair  to  the  bank  that  a  man  should  wait  five  years 
and  eleven  months  and  then  come  in  and  say  that  the  cheque  was 
forged.  If  the  cheque  is  given  to  the  individual  himself  and  he 
loses  it,  the  drawer  is  charged,  but  if  he  sends  the  cheque  through 
by  letter  and  it  never  reaches  the  drawee,  and  falls  into  the  hands 
of  other  parties,  then  of  course  the  drawer  is  not  relieved.  If  my 
hon.  friend,  in  the  course  of  business,  sent  a  cheque  to  a  firm  in 
Montreal  and  did  not  get  an  early  acknowledgment,  he  would  feel 
disquieted. 

Mr.  KiRKPATRiCK.  There  is  no  doubt,  that  in  many  hundreds  of 
thousands  of  cases  where  these  cheques  have  gone  through  banks, 
we  have  very  seldom  heard  any  cases  of  payment  of  forged  cheques 
or  forged  endorsements.  The  reason  of  that  is,  that  the  banks  have 
been  heretofore  liable  for  it,  they  have  exercised  great  vigilance  in 
seeing  that  the  person  to  whom  they  pay  the  cheque  is  known  to 
them.  If  the  cheque  is  sent  from  here  to  Montreal,  it  is  paid  through 
an  agent  to  the  bank  there,  and  the  man  who  goes  to  get  that  cheque 
cashed  must  be  known  to  the  bank.  They  could  refuse  to  pay  it  at 
Montreal,  unless  they  were  satisfied  of  the  identity  of  the  applicant. 
It  is  only  done  there  as  a  matter  of  courtesy.  He  has  not  got  his 
account  tb'  ce.  It  is  paid  to  whom  it  is  sent,  and  the  party  generally 
deposits  it  in  his  bank.  Any  amendment  to  this  law  which  will  re- 
lax the  vigilance  of  the  banks,  I  think,  is  to  be  deprecated.  I  think 
we  would  be  better  without  any  amendment  at  all. 
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Mr.  Weldon  (F.t.  John).  Then  my  hon.  friend  would  say  that  a 
man  could  lie  by  until  the  ex])iration  of  six  years  and  tiien  come  in 
and  say  the  endorsement  is  forged.  What  position  would  tliat  bank 
be  in  then  ?  In  England,  where  they  understand  these  things,  they 
have  chosen  to  alter  the  law,  and  I  think  we  have  a  right  to  do  it 
also.  According  to  the  him.  membei"  for  Frontenac,  th(^  l)ank  has 
got  to  run  the  risk  of  refusing  the  cheijue,  and  be  responsible  to  the 
drawer  of  the  checjue  for  damages. 

Mr.  KiiiKPATHiCK.  No;  the  acccnmt  is  here.  They  do  not  pro- 
mise to  pay  that  che(]ue  in  Montreal.  If  the  agency  of  the  bank 
pays  it  in  M(mtreal,  they  nnisthave  the  person  identified  who  comes 
for  the  mcmey.  They  ought  to  be  vigilant  in  seeing  the  person  to 
whom  it  is  paid,  is  the  person  for  whom  it  is  intended. 

Mr.  Weldon  (St.  John).  In  ninety-nine  cases  out  of  a  hundred, 
che(|ues  are  paid  at  the  bank  in  the  place  where  they  are   drawn. 

Mr.  Davies  (P.E.I.)  1  understand  that  the  Mini.ster  of  Justice 
accepts  the  amendment  of  the  member  for  Renfrew  (Mr.  White).  I 
think  that  removes  any  grievance  that  can  exist. 

Sir  John  Thompson.  1  think  we  can  appreciate  the  full  weight 
of  the  objection  to  the  change  by  testing  the  illustration  of  my  hon. 
friend  from  Brant  (Mr.  Paterson).  He  puts  the  case  of  a  merchant 
.say  in  Ottawa,  sending  a  cheque  to  his  cre<litor  in  Monti'eal.  He 
admits  that  there  is  no  hardship  at  all,  provided  the  drawer  knows 
the  endorsement  of  the  per.son  to  whom  he  makes  the  che(|ue  pay- 
able. There,  surely,  can  be  no  hardship  in  that  case.  He  receives 
back  his  cheque.  He  either  knows,  or  does  not  know,  that  the 
endorsement  is  a  forgery  ;  he  ought  to  know  it,  becnuse  he  has 
recjuired  his  bank  to  pay  on  the  endorsement  of  that  person.  Surely 
he  cannot  say  tlie  loss  by  any  forgery  should  fall  on  the  bank  for 
not  knowing  the  signature  of  the  person  to  whom  he  has  made  the 
cheque  payable,  and  whose  signature  he  does  not  know  himself,  and 
if  he  does  not  know  it,  he  lias  twelve  months  to  find  it  out,  and  there 
is  hardly  one  business  transaction  in  a  thou.sand  in  which  he  would 
not  find  it  out  by  having  information  from  liis  creditor  that  he  had 
not  received  his  remittance.  Now,  the  hon.  gentleman  says  that 
th<'  ank  in  Montreal  would  not  be  obliged  to  pay  and  could  demand 
id'  .iLitication.  But  the  bank  in  Ottawa  on  whom,  perhaps,  the 
cheque  is  drawn,  would  not  be  bound  by  the  identification  in  Mtmt- 
real  either,  nor  would  that  be  any  information  to  the  bank  in 
Ottawa.  The  bank  in  Ottawa  must  pay  on  its  judgment  of  whether 
4he  sii[;nature  is  forged.  The  true  test  of  the  genuinenes.i  of  the 
signature,  I  think,  is  to  give  the  man  back  liis  cheque,  and  give  him 
twelve  m(mths  to  ascertain  whether  that  is  a  correct  signature  or  not. 
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Mr.  Paterson  (Brant).  The  Minister  must  not  lose  sight  of  the 
fact  that  W(  are  speaking  about  what  has  been  the  law  and  the 
custom.  If  this  clause  is  struck  out  altogether  and  the  law  stands 
as  it  has  been  for  yciars,  I  do  not  see  what  hardship  it  could  be  to 
the  bank.  The  estaljlished  custom  for  years  among  business  men 
has  been  to  draw  a  che(|ue  payable  to  the  order  of  one  of  their 
creditors,  and  when  that  has  been  done  they  have  been  very  careless 
as  to  whether  the  receipt  was  given  or  not,  because  tlie  very  fact  of 
drawing  their  cheque  payable  to  order  and  getting  that  cheque 
back,  paid  by  the  bank,  having  it  in  their  possession,  they  have 
considered  it  equixalent  to  a  statute.  It  would  be  (juite  natural  if, 
not  having  ht-i.nl  from  the  creditor,  not  having  received  a  receipt 
from  liim,  they  should  be  careless  and  say :  Well,  according  to  our 
custom  we  have  made  it  payable  io  order,  and  the  che(iue  is  either 
not  charged  against  us,  or  if  it  is  charged  against  us,  it  stands  as  a 
receipt. 

Mr.  Campuell.  I  do  not  see  why  any  change  in  tlie  law,  which 
has  always  worked  well  and  in  respect  of  which  no  complaints  have 
been  made  by  the  banks,  should  be  made.  It  is  one  that  is  now 
thoroughly  understood  and  to  which  the  people  have  becouie  accus- 
tomed. If  I  draw  a  checpie  on  the  bank  of  Ottawa  to  the  ortler  of 
John  Suiitli  payable  in  Montreal,  and  John  Smith  takes  that  checjue 
to  the  Bank  of  Montreal  in  Montreal,  the  bank  need  not  pay  the 
cheque  unless  they  please  to  do  so.  But  before  they  do  pa}'  it,  they 
use  due  diligence  to  see  that  the  cheiiue  is  properly  endorsed  by 
John  Smith,  and  if  they  do  not  know  liim,  they  ask  that  he  be 
identified.  If  payment  is  made  by  the  Bank  of  Montreal,  the  onus 
rests  on  that  bank.  A  long  period  may  elapse  befoi-e  a  forgery  is 
discovered,  as  you  may  have  a  running  account  with  a  business 
man  and  no  settlement  be  arrived  at,  and  you  do  not  take  the 
trouble  to  notice  whether  you  receive  an  acknowledgment  of  every 
checpie  or  not.  Unless  there  can  be  some  reason  shown  why  the 
law  should  be  changed,  and  unless  the  banks  have  suffered  some 
hardship,  we  should  not  readily  change  the  law  to  which  the  people 
have  become  accustomed,  and  which  has  given  general  satisfaction. 

Mr.  Mills  (Bothwell).  This  matter  is,  in  a*  large  degree,  one  of 
convenience.  In  the  vast  majority  of  cases  there  is  no  loss  sustained, 
either  by  the  banks  or  by  the  makers  of  the  cheques.  Under  the 
present  law,  and  with  the  responsibility  resting  on  the  banks,  they 
are  called  upon  to  ascertain  whether  the  party  who  presents  the 
che(;[ue  is  the  party  entitled.  If  it  be  presented  by  a  stranger,  the 
bank  usually  asks  him  to  come  with  some  one  known  to  the  bank. 
Do  away  with  that  responsibility,  and  that  precaution  t«,ken  by  the 
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banks  is  not  adopted.  A  dishonest  man  very  seldom  likes  to  face 
the  bank,  and  a  refusal  to  present  a  person  to  identify  him  at  once 
places  the  bank  on  its  guard. 

Mr.  Weldon  (St.  John).  The  argument  of  the  hon.  member  for 
Bothwell  would  have  been  a  very  good  one  in  favor  of  the  original 
clause  of  the  Bill,  which  would  have  relieved  the  banks  of  all 
responsibility.  If  this  amendment  is  adopted,  the  banks  will  not 
relax  their  vigilance  in  regard  to  the  payment  of  cheques  ;  but,  if 
the  maker  of  a  cheque  has  ascertained  that  a  forgery  has  been  com  - 
mitted,  he  is  bound  to  give  notice  to  the  bank  at  an  early  day.  At 
the  present  time  that  notice  may  be  delayed  five  years  and  eleven 
months,  until  it  is  impossible  to  find  out  the  guilty  party. 

Mr.  TiSDALE.  I  have  a  very  strong  objection  to  any  change  being 
made  in  the  law.  The  clause  was  tlioroughly  threshed  out  before 
in  this  House,  and  no  cause  for  any  change  has  been  adduced.  The 
people  have  become  accustomed  to  the  practice,  and  the  bankers 
are  not  put  to  any  unnecessary  trouble  and  meet  no  losses.  I  am 
opposed  to  any  provision  that  will  tend  to  relaxation  of  diligence 
on  the  part  of  the  banks. 

Mr.  Chahlton.  I  thoroughly  agree  with  what  has  fallen  from 
the  hon.  member  for  South  Norfolk  (Mr.  Tisdale).  I  am  unable  to 
see  why  the  Government  should  not  with  as  great  propr.ety  legis- 
late for  the  repayment  of  money  which  one  party  has  handed  to 
another  party,  but  has  been  lost  by  him.  Under  the  old  law  when 
a  man  drew  a  cheque  payable  to  order,  the  bank  was  responsible 
if  they  paid  that  cheque  to  the  wrong  party.  That  was  an  equitable 
arrangement,  because  the  bank  had  the  benefit  of  the  deposit,  and 
the  cheque  was  paid  out  of  funds  left  in  the  hands  of  the  bank  for 
such  purpose.  The  law  has  worked  well  as  it  is,  and  as  no  cause  of 
complaint  has  been  made  out,  it  should  be  allowed  to  remain,  and 
this  amendment  should  not  be  agreed  to. 

Mr.  Blake.  I  would  not  object  to  a  provision  that  if  we  limit 
the  time  to  a  very  short  time  after  the  drawing  of  the  cheque 
within  which  to  ascertain  whether  it  was  a  forgery,  a  notice  should 
be  given  to  the  bank. 

Mr.  PatersoN  (Brant).  The  Minister  of  Justice  previously 
yielded  the  point  in  deference  to  the  wishes  of  a  large  number  of 
members  of  the  House,  and  I  ask  the  hon.  gentleman  to  maintain 
his  position  and  strike  out  this  clause. 

Sir  John  Thompson.  I  will  try  the  sense  of  the  House  first  on 
the  motion  which  I  now  move  to  strike  out  the  following  words  in 
page  8,  line  8,  "on  any  book  or  statement  containing  an  entry  of 


Commons  Debates,  1890. 


471 


likes  to  face 
liim  at  once 

member  for 
the  original 
banks  of  all 
nks  will  not 
ques  ;  but,  if 
fis  been  com- 
rly  day.  At 
s  and  eleven 
rty. 

3hange  being 
d  out  before 
duced.  The 
the  bankers 
osses.  I  am 
of  diligence 

fallen  from 
,m  unable  to 
)pr.ety  legis- 
s  handed  to 
Id  law  when 

responsible 
an  equitable 
deposit,  and 
;he  bank  for 

no  cause  of 
remain,  and 

if  we  limit 

the  cheque 

otice  should 

previously 
number  of 
to  maintain 

use  first  on 
ig  words  in 
an  entry  of 


such  payment  or  otherwise."     Subsequently,  I  will  take  the  sense 
of  the  House  on  the  clause  as  amended. 
Motion  agreed  to. 

Sir  John  Thomp.son.     I  move  concurrence  in  the  amendment  as 
amended. 

Mr.  McMuLLEN.     I  think  the  expression  of  opinion  given  on  both 
sides  of  this  House,  by  the  hon.  mt  iber  for  North  Norfolk  (Mr. 
Charlton),  and  the  hon.  member  for  South  Norfolk  (Mr.  Tisdale), 
should  meet  with  the  general  approval  of  this  House.     The  business 
transactions  of  the  country  in  the  use  of  cheques,  have  been  carried 
on  in  the  past  without  any  serious  complaints  from  the  banks,  and 
I  do  not  think  this  innovation  should  be  made.     If  a  man  makes  a 
checjue  payable  to  a  person  at  a  distant  point,  it  facilitates  his  busi- 
ness, and  it  is   the  duty  of  the  bank  to  take  precaution  to  see  that 
the  endorsement  of  the  party  to  whom  the  cheque  is  made  payable 
is  properly  made.     The  best  evidence  that  the  old  system  has  been 
successfully  operated  in  the  past  is  that  few,  if  any,  difficulties  have 
arisen  under  it.     When  this  law  has  worked  so  admirably  in  the 
past,  it  would  be  imprudent  on  the  part  of  this  House  to  alter  the 
principles  on  which  business  has  been  transacted  in  this  country  for 
many  years.      If  this  amendment  is  accepted  you   will  find  that 
l)anks  will  overlook  the  precautions  they  have  taken  in  the  past 
and  the  drawers  of  cheques  will  be  put  to  considerable  inconven- 
ience and  loss.     I  think  we  should  continue  in  force  a  law  which 
has  given  such  general  satisfaction,  and  not  make  an  alteration  in 
it  which  will  place  the  trading  public  in  an  awkward  position.     In 
my  opinion  it  is  the  duty  of  the  bank  to  see  that  the  cheque  is 
properly  endorsed. 

Mr.  Blake.  I  move  that  the  amendment  be  further  amended 
by  leaving  out  all  the  words  after  "one"  down  to  "payment"  and 
inserting  the  words,  "a  month  after  he  has  acquired  notice  of  such 
forgery. 

Sir  JouN  Thompson.  Before  the  question  is  taken  I  would  like 
to  say  that,  for  my  part,  I  would  be  quite  willing  to  adopt  that 
amendment.  Instead  of  going  to  the  trouble  of  taking  a  vote,  I 
would  like  to  have  some  expression  of  opinion  from  hon.  gentlemen 
on  the  matter 

Mr.  Weldon  (St.  John).  I  think  that  amendment  seems  to  mee» 
the  case. 

Mr.  Charlton.  I  would  prefer  to  have  the  amendment  dropped 
out  altogether,  and  leave  the  law  as  it  formerly  stood. 

General  Lauuie.  I  should  prefer  to  see  the  clause  dropped  out 
altogether. 
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Mr.  TisDAi.E.     So  sliould  I. 

Gciu'nil  LArruE.  'I'lie  system  at  ])i'(>s('nt  provailinjjf  lirtsworkid 
oxcccdin^ly  wt-ll  in  t\w  past,  I'sj^'CMiilly  for  tliosc  who  live  at  loiif^ 
diHtances  i'roin  hanks.  Our  only  nii-ansot'  paying  accounts  has  ht'cn 
by  sending  chc(|U('s,  and  we  have  had  to  trust  to  ])arti('S  receiviufj 
tlioni  cndorsin^^  the  cht'(|U(:!  as  a  receipt.  1  have  very  much  repi'et 
that  any  other  })hin  should  be  adopted. 

Mr.  J]|.AKE.  T  hope  the  lion,  gentleman  will  see  that  the  proposed 
amendment  is  not  open  to  this  objection.  The  amendment  is  :  that 
if  you  have  aecpiind  notice  of  tlu;  fact  that  the  che(|ue  is  forged, 
you  ought,  within  a  month,  to  gi\e  notice  to  the  bank.  You  are 
not  to  hold  it  in  your  pocket  for  IInc  years  and  eleven  months. 

Mr.  TlsDAf.E.  This  amendment  is  sure  to  lead  to  a  great  deal  of 
trouble  and  confusion  as  to  what  notice  is.  I  think  the  safer  way 
is  to  leavr  the  law  as  it  stands  at  present. 

Mr.  Wjhtk  (Renfrew).  My  opinion  is,  that  if  the  <lrawer  of  a 
cheijue  gets  notice  of  a  forged  endorsement,  he  is  not  likely  to  keep 
it  in  his  possession  for  five  years  and  eleven  months.  He  is  more 
than  likely  to  give  the  bank  notice  just  as  soon  as  it  comes  to  his 
knowledge  that  the  che(|Ue  is  forged.  But  the  law  as  it  has  stood 
heretofore  seems  to  liave  worked  without  any  considerable  friction, 
and,  for  my  part,  I  would  prefer  leaving  it  as  it  is,  and  striking  out 
the  Senate  amendment  altogether. 

Mr.  BovLE.  1  prefer  the  amendment  of  the  hon.  member  for 
West  ])urham  to  the  proposition  of  the  hon.  Minister  of  Justice,  but 
I  prefer  the  old  law  to  either  of  them.  But  I  am  in  this  difficulty, 
that  by  voting  for  the  amendment  of  the  hon.  member  for  West 
Dui-ham,  I  would  connnit  mvself  to  the  amendment  of  the  hon. 
Minister  of  Justice.  Under  these  circumstances,  I  feel  that  the 
only  safe  course  for  me  to  take  will  be  to  vote  against  the  amen<l- 
ment  of  the  hon.  member  for  West  Durham  and  also  against  the 
proposition  of  the  hon.  Minister  of  Justice.  The  lavr  has  worked 
so  well  that  I  think  no  changfe  should  be  made,  unless  some 
improvement  on  this  amendment  is  proposed. 

Mr.  Blake.  The  hon.  gentleman  will  observe  that  by  voting  for 
my  amendment,  which  he  prefers,  he  may  carry  it ;  and  after  carry- 
ing it,  he  is  (piite  at  liberty  to  vote  against  the  amendment  as 
amended  ;  whereas,  if  he  votes  against  my  amendment,  he  may 
have  the  worse  proposition  carried,  instead  of  the  better, 

Mr.  Weldon  (St.  John).  A  chcHpie  payable  to  order  is  really  an 
innovation.  The  effect  of  the  amendment  will  be  that  the  bankers, 
to  protect  them.selves,  will  revert  to  the  old  system. 

Mr.  Davies  (P.  E.  I.)     I  do  not  see  how  anyone  can  object  to  the 
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amendment  proposed  by  the  hon.  member  for  West  Durham.  That 
a  man  who  has  drawn  a  checpie  and  receives  notice  that  its  en- 
dorsement has  been  forged,  should  give  the  bank  notice  within  a 
month,  is  not  a  unrea.sonable  proposition.  There  can  be  no  possible 
injustice  to  any  one  in  such  arrangement. 

Mr.  Cfiaulton.  With  regard  to  the  assertion  of  the  hon.  membcsr 
for  St.  John  (Mr.  Weldon),  that  cheques  are  generally  made  payable 
to  bearer,  my  experience  has  been  (juite  the  reverse.  For  my  part, 
1  rie\er  make  a  cIkmiuo  payable  to  bearer,  in  order  to  guard  tlu^  in- 
terest of  the  person  who  receives  the  checjue.  The;  amendment 
proposed  by  the  hon.  member  for  West  ])urham  is  a  very  great  im- 
provement, which  I  am  willing  to  accept,  if  afterwards  1  shall  be 
free  to  vote  to  leave  the  law  as  it  was  before.  1  wcmld  ask  whether 
we  can  do  that  ? 

Mr.  Blake.  Certainly.  If  my  amendment  w(!re  carried,  the 
clause  as  amended  would  bo  lief  ore  the  House,  and  the  hon.  gentle- 
man could  vote  yea  or  nay  on  the  clause. 

Amendment  of  Mr.  Blake  ajjreed  to. 

House  divided  on  amendment  as  amended. 
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SENATE  DEBATES.  1890. 
Bills  of  Exchange,  Cheques  and  Promissory  Notes. 


SECOND   reading. 


^Ist  March,  x^oo. 


Hon.  Mr.  Abbott  moved  the  second  reading  of  Bill  (6)  "An  Act 
relating  to  Bills  of  Exchange,  Cheques  and  Promissory  Notes."  Ha 
said  :  I  suppose  the  House  will  not  expect  me  to  enter  upon  the  de- 
tails of  this  Bill  on  its  second  reading.  It  is  almost  a  reproduction 
of  the  existing  law — in  fact  it  is  a  sort  of  a  code  for  promissory 
notes  and  bills  of  exchange,  the  first  that  has  been  made  under  the 
power  given  to  the  Federal  Parliament  by  the  British  North  America 
Act.  Every  clause  will  be  considered  in  detail  in  Committee, 
and  in  order  that  members  may  have  time  to  look  carefully  into 
the  Bill  and  make  up  their  minds  about  it,  I  propose  to  submit  it  to 
the  Comiuittee  of  the  Whole  on  Wednesday  next. 

Hon.  Mr.  Scott.  This  Bill  has  just  been  handed  to  me,  and  I  am 
not  in  a  position  to  say  much  about  it ;  but  my  hon.  friend  will  re- 
member the  promise  he  made  yesterday,  that  he  would  get  somebody 
in  the  Department  of  Justice  to  strike  ofi*  a  few  slips  showing  what 
the  changes  are  in  this  Bill  ? 

Hon.  Mr.  Abbott.  I  have  given  such  orders.  It  is  not  very  easy 
to  show  what  all  the  changes  are,  but  I  propose  to  show  in  what 
respect  the  law  is  to  be  changed. 

Hon.  Mr.  Kaulbach.  The  changes  are,  briefly,  to  make  the  law 
uniform  throughout  the  Dominion. 

The  motion  was  agreed  to,  and  the  Bill  read  the  second  time. 

progress  in  committee. 

The  House  resolved  itself  into  a  Committee  of  the  Whole  on  Bill 
(0)  "  An  Act  relating  to  Bills  of  Exchange,  Cheques  and  Promissory 
Notes." 

(In  the  Committee.) 

mt^i  ^'  rch,  1890. 
On  the  2nd  clause. , 

Hon.  Mr.  Abbott.  There  is  no  portion  of  this  clause  which  I 
Understand  to  vary  in  any  degree  the  existing  law. 
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Hon.  Mr.  Scott.  Where  arc  the  definitions  taken  from  ?  They 
are  not  in  any  statute  of  ours  at  present. 

Hon.  Mr.  Abhott.  Tliey  are  mainly  taken  from  the  Enfj^hsh  law, 
I  understand,  which  is  now  in  force.  The  English  Act  is  like  this  : 
a  species  of  codification  of  the  entire  laws  with  regard  to  hills  of 
exchange,  cheques  and  promissory  noti's.  The  definitions  are  taken 
from  the  English  Act,  which  my  hon.  friend  will  find  in  Chalmer's 
"  Treatise  on  Bills  and  Notes."  There  are  one  or  two  left  out — for 
instance,  the  word  "  bankrupt,"  as  there  are  no  bankrupts  here. 

On  section  3. 

Hon.  Mr.  AuiiOTT.  This  definition  is  taken  from  the  same  Treatise, 

and  I  believe  from  the  English   law  also,  anil  every  hon.  gentleman 

wdio  has  read  the  law  of  bills  of  exchange  will  recognize   the  usual 
1    •   •  • 
dehnition. 

The  clause  was  agreed  to. 
On  section  4. 

H(m.  Mr.  A]5J?()TT.  The  only  portion  of  this  section  which  can  be 
regarded  as  new  is  sub-section  2.  That  is  taken  literally  from  the 
English  law,  and  it  is  simply  a  provision  wliich  prevents  the  possi- 
bility of  a  hoMer  being  defeated  in  his  claim  on  a  bill  by  proof  that 
although  it  appears  to  be  an  inland  bill  it  was  really  either  made  or 
accepted  in  a  foreign  country.  This  is  the  reason  given  by  Mi-. 
Chalmers,  and  I  presume  it  is  the  correct  reason. 

The  clause  was  agreed  to. 


On  clause  (J. 
Hon.  Mr.  Ahhott. 


Sub-section  7  of  clause  G  makes  some  change' 


At  present  it  is  understood  that  a  bill  payable  to  the  treasurer  or 
other  ofHcial  of  {i  society  is  void  for  uncertainty.  There  are  several 
judgments  in  that  sense.  They  are  cited  here — I  think  those  that 
are  cited  are  English  judgments  ;  but  it  is  evidently  a  subject  that 
ought  to  be  cleared  up,  and  it  has  been  cleared  up  here,  as  it  is 
cleared  up  in  the  English  laAV,  by  making  a  bill  valid  which  is 
addressed  to  any  one  person  holding  any  particular  office  for  the 
time  being. 

The  clause  was  agreed  to. 

On  section  8. 

Hon.  Mr.  Ahhott.  Some  of  the  sub-sections  of  section  8  are  sup 
posed  to  alter  the  law  in  some  respects.  For  instance,  sub-secti(Mi 
3  provides  that  a  bill  is  payalde  to  bearer  which  is  expressed  to  he 
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so  payable,  or  which  the  only  or  last  endorsement  is  an  endorsement 
in  blank — the  name  only  of  the  endorser.  The  difference,  if  there 
be  a  difference,  is  in  this  :  that  if  tlie  last  endorsement  is  a  blank 
<'n<lorsement  it  renews  the  negotiability  of  the  note  or  bill,  which 
may  have  been  limited  by  a  previous  endorsement.  It  is  not  per- 
mitted under  this  measure  to  stop  the  negotiability  of  a  bill  by 
omitting  to  make  it  payable  to  order.  For  instance,  a  bill  is 
<indorsed  "  Pay  to  John  Smith."  That  bill  remains  negotiable. 
John  Smith  has  the  right  to  endorse  it,  and  he  may  endorse  it  in 
blank,  and  if  he  di)es  so  it  becomes  a  bill  payable  to  order.  I  am 
not  prepared  to  say  that  that  is  not  the  law  now,  but  it  is  a  point 
on  which  there  is  some  doubt,  and  this  clears  it  up. 

Sub-section  4  is  changed  in  a  slight  degree,  in  conformity  with 
the  p:-ii«ciple  which  I  have  just  mentioned  as  being  applicable  to 
section  3.  It  embodies,  in  so  many  words,  the  rule  that  as  long  as 
the  bill  does  not  contain  express  words  proiiibiting  transfer  the  bill 
remains  payable  to  order.  That  was  the  Scotch  law ;  it  is  now 
universal  l.i  Great  Britain.  It  was  adopted  into  the  English  law 
under  thei)'  new  Bill. 

The  clause  was  agreed  to. 

On  section  9. 

Hon.  Mr.  Scott.  I  cannot  understand  the  wisdom  of  introducinof 
sub-clause  (c)  into  this  Bill. 

Hon.  Mr.  Abbott.  That  is  a  clause  embodying  a  practice  in  fre- 
<|uent  use  of  late  years,  and  I  doubt  if  its  legality  has  ever  been 
<lisputed.  The  principle  is  now  adopted  almost  universally  in  loans 
on  time — that  is  to  say,  if  the  interest  is  not  paid,  or  if  any  in- 
stalment is  not  paid  when  <lue,  the  whole  debt  becomes  due. 

Hon.  Mr.  Scc^tt.  It  is  an  entirely  new  principle  in  Canada.  The 
objection  to  this  Bill  is  this :  as  I  get  into  it  I  tind  that  it  will  take 
a  great  many  years  to  tind  out  what  the  law  is.  We  are  going  to 
have'  all  the  decisions  of  our  courts  upturneil  with  regard  to  bills 
and  notes.  In  my  opinion,  it  would  be  much  better  to  trust  to  the 
pi'(!cedents  established  by  the  decisions  of  our  ctmrts.  Under  this 
i^ill  all  our  valuable  reports  are  going  to  be  set  aside  as  futile,  and 
new  precedents  are  to  be  established. 

Hon.  Mr.  Abbott.     I  am  not  sure  that  my  hon.  friend's  criticism 
is  (juite  correct,  for  he  will  perceive  that  the  changes  we  are  making 
have  already  been  sanctioneil  by  the  courts,  and  this  clause  is  drawn 
..  accordance  with  the  decisions  of  the  courts. 

Hon.  Mr.  Scott.     That  if  an  instalment  on  a  note  is  not  paid 
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within  the  time,  then  the  whole  amount  becomes  due  ?  I  don't  think 
my  hon.  friend  will  find  any  law  for  that  in  Canada. 

Hon.  Mr.  AsBOTr.     This  is  the  law  in  England. 

Hon.  Mr.  Scott.     By  special  statute  there  ? 

Hon.  Mr.  Abbott.  By  a  statute  that  has  been  in  force  there  for 
some  considerable  time,  and  that  law  rests  on  the  decisions  of  the 
courts. 

Hon.  Mr.  Scott.  Then  a  single  day  of  a  mistake  in  a  man  pay- 
ing a  $1,000  instalment  on  a  note  for  $10,000,  payable  in  ten  instal- 
ments, makes  it  all  become  due  ? 

Hon.  Mr.  Abbo'IT,  My  hon.  friend  will  find  that  it  is  not  an  un- 
common thing  to  make  such  a  provision  in  other  important  transac- 
tions— mortgages,  for  instance. 

Hon.  Mr.  Scott.  What  I  say  is  this :  that  in  an  important  docu- 
ment, such  as  a  mortgag  ,  the  mortgagee  may  come  into  court  with 
it,  but  he  cannot  enforce  it  summarily — he  cannot  get  out  an  execu- 
tion within  ten  days,  as  he  can  on  a  note. 

Hon.  Mr.  Abboti.  He  cannot  get  it  in  ten  days  on  a  note  either, 
if  the  maker  has  a  defence. 

Hon.  Mr.  ScoiT.  It  is  presumed  that  there  is  no  defence.  The 
only  defence  would  be  that  he  did  not  make  the  note.  Say  he  made 
a  note  for  $10,000,  $1,000  payable  at  a  future  day  and  the  balance 
payable  in  nine  instalments.  The  first  payment  by  oversight  of  a 
single  day  is  overdue  and  the  maker  has  failed  to  provide  for  it. 
He  can  be  sued  immediately  for  the  whole  amount  under  this  Bill, 
and  in  ten  days  execution  will  issue.  I  think  it  is  a  very  oppressive 
and  arbitrary  clause. 

Hon.  Mr.  Kaulbach.  It  does  seem  certainly  hard.  It  has  been 
the  law  with  regard  to  mortgages  that  in  default  of  payment  of  in- 
stalment or  interest  the  party  could  foreclose  the  mortgage. 

Hon.  Mr.  Abbott.  My  hon.  friend  will  see  that  the  alternative 
lies  between  letting  people  do  what  they  like  and  prescribing  what 
they  shall  do.  If  a  man  can  satisfy  the  exigencies  of  his  own  busi- 
ness by  making  an  undertaking  in  this  form  under  conditions  of  the 
law,  surely  he  should  be  permitted  to  do  it.  He  knows  the  condi- 
tions, and  if  he  does  not  choose  to  make  a  note  which  will  expose 
him  to  such  a  ■  ontingency,  there  is  no  obligation  on  him  to  make  it. 

Hon.  Mr  Scott.  I  think  my  hon.  friend  had  better  let  that 
clause  stand  for  the  present. 

Hon.  Mr.  Abbott.     I  have  no  objection. 

On  clause  12. 

Hon.  Mr.  Abbott.     This  is  a  provision  made  to  remedy  a  doubt 
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in  the  existing  law.  I  fancy  there  are  decisions  upon  it,  but  this  is 
to  clear  up  the  doubt  and  lay  down  a  fixed  rule,  which  is  to  be 
binding  on  all  occasions  in  future,  and  it  seems  to  be  an  equitable 
rule,  because  if  there  is  any  inconvenience  caused  by  the  exercise  of 
this  right,  it  is  thrown  on  the  person  who  makes  the  blunder. 


The  clause  was 
On  clause  13. 


agreed  to. 


}dy  a  doubt 


Hon.  Mr.  Power.  It  has  been  suggested  by  the  hon.  gentleman 
from  St.  John  that  this  clause  might  be  amended  by  inserting  after 
the  word  "  Sunday  "  the  words  "  or  other  non-judicial  day."  The 
paper  might  be  dated  on  a  statutory  holiday,  for  instance. 

Hon.  Mr.  Abbott.  I  do  not  know  that  it  has  ever  been  contended 
that  a  note  dated  on  a  statutory  holiday  is  null. 

Hon.  Mr.  Power.  As  some  doubt  has  been  expressed  by  business 
men  upon  this  point,  would  it  not  be  better  to  remove  any  doubt  by 
inserting  the  words  I  have  suggested  ? 

Hon.  Mr.  ABBorr.  It  is  a  pity  to  put  anything  into  the  Bill 
which  is  not  absolutely  required.  However,  I  will  consider  if  it  is 
necessary. 

On  clause  14. 

Hon.  Mr.  Dickey,  It  seems  to  be  an  anomalv  that  a  bill  payable 
on  demand  is  payable  really  on  demand,  while  a  bill  payable  at 
sight  is  allowed  three  days  grace. 

Hon.  Mr.  Abbott.  It  is  not  proposed  to  altei-  the  law  in  that  res- 
pect. We  do  not  want  to  alter  the  law  where  we  can  help  doing  so. 

Hon.  Mr.  Power.  If  my  hon.  friend  looks  at  clause  2  of  clause 
14,  I  think  he  will  find  that  there  is  some  ground  for  the  doubt 
expressed  by  the  hon.  gentleman  from  St.  John. 

Hon.  Mr.  Abbott.     I  will  have  it  looked  into. 

On  clause  18. 

Hon.  Mr.  Scott.  This  is  a  strange  pr'^vision,  that  where  a  man 
declines  to  accept  a  bill  payable  at  sigh.,  and  subsequently  accepts 
it,  the  days  of  grace  are  counted  from  the  day  the  bill  was  first  pre- 
sented to  him.     I  think  it  is  rather  contrary  to  conniion  sense. 

Hon.  Mr.  Abbott.     In  the  absence  of  an  agreement. 

Hon.  Mr.  Scott.  It  is  presumed  that  when  a  man  says,  "  I  will 
accept  that  bill,"  the  time  should  run  from  then. 

Hon.  Mr.  Abbott.  In  my  opinion  the  view  taken  of  this  clause 
is  the  right  one,  because  the  original  contract  with  the  holder  is  that 
on  the  presentation  of  the  bill,  the  drawee  shall  pay  it.     If,  when 
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he  accepts,  he  desires  to  vary  the  date,  he  is  permitted  to  do  so  by 
agreement  with  the  liolder. 
The  ckiuse  was  agreed  to. 

On  clause  19. 

Hon.  Mr.  Abbott.  This  is  a  clause  about  which  there  was  a  gooa 
deal  of  debate  in  the  other  House,  and  it  seems  to  be  a  question 
whether  there  is  anything  new  in  it  or  not.  Tliere  is  no  substan- 
tive law  to  whieh  we  can  refer  for  the  express  letter  of  it,  and  it  is 
not  always  easy  to  say  whether  a  proposed  clause  is  new  or  not.  I 
would  suggest  that  it  be  allowed  to  stand  for  the  present. 

On  the  26th  clause. 

Hon.  Mr.  Abbott.  This  is  framed  to  meet  difficulties  which  have 
very  frecpently  arisen  as  to  whether  a  person  was  liable  when  he 
added  to  his  signature  some  qualifying  word,  such  as  "Agent," 
without  saying  for  whom  he  was  agent.  By  this  clause  he  is  not 
liable  if  he  states  for  whom  he  is  agent,  but  unless  he  states  for 
whom  he  is  agent  he  is  liable. 

Hon.  Mr.  Scott.  Suppose  he  signed  for  a  company,  ought  he  to 
be  liable  ? 

Hon.  Mr.  Abbott.  Not  at  all,  if  he  states  the  company  for  which 
he  is  agent.  The  mere  addition  of  "  agent "  to  his  signature  does 
not  relieve  him. 

Hon.  Mr.  Scott.     But  if  he  signs  as  agent  for  a  company  ? 

Hon.  Mr.  Abbott.  Then  he  comes  under  the  first  part  of  the 
clause.  If  he  designates  himself  as  acting  in  a  representative  capa- 
city he  is  not  liable,  but  if  ha  simply  signs  as   "  agent "  he  is  liable. 

Hon.  Mr.  Powell.  If  he  says  he  is  agent  for  John  Smith  he  i.s 
not  liable,  but  if  he  says  that  he  is  simply  an  agent  he  is  liable. 

Hon.  Mr.  Abbc/IT.  Yes ;  that  puts  the  distinction  very  clearly. 
This  clause  is  in  accordance  with  tlie  English  system,  and  we  shall 
have  there,  to  begin  with,  a  fund  of  decisions. 

Hon.  Mr.  Scott.  There  are  cases  in  our  own  courts  in  the  same 
direction. 

The  clause  was  adopted. 

Hon.  Mr.  McClelan,  from  the  committee,  reported  that  they  had 
made  some  progress  with  the  Bill,  and  asked  leave  to  sit  again. 


COMMI'lTEE   POSTPONED. 


The  order  of  the  Day  being  read, — House  again  in  Committee  of 
the  Whole  on  Bill  (G)  "An  Act  relating  to  Bills  of  Exchange,  Cheques 
and  Promissory  Notes." 
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Hon  Mr.  Kaulh.vch  said  :  Many  of  the  gentlemen  who  are  inter- 
ested in  the  discussion  of  this  Bill  are  absent,  and  I  think  it  would 
1)1'  well,  if  my  lion,  friend  considers  it  will  not  interfisre  with  the 
j)ublic  business  that  tlie  consideration  of  the  Bill  be  postponed  until 
after  the  adjournment.  ^ 

Hon.  Mr.  Aijhott.  My  lion,  friend  anticipates  what  I  was  al)out 
t )  say  to  the  House  with  regard  to  this  Bill.  A  good  many  of  the 
gentlemen  who  take  an  interest,  and  some  who  took  part  in  the  de- 
hate  yesterday,  have  left  already,  but  they  called  upon  me  and  asked 
a-;  a  particular  favor  that  the  Bill  should  not  be  proceeded  with  in 
th'ir  absence.  I  therefore  move  that  the  Order  of  tlui  Day  be  dis- 
ch  irged,  and  that  it  he  an  order  for  the  10th  of  April  next. 

Hon.  Mr.  Haythohne.  Will  the  hon.  o-entleman,  durinir  the 
reces.s,  see  that  the  promised  slips  showing  the  changes  in  the  law 
an*  distributed  to  members  ? 

Hon.  Mr.  Aijhott.  My  hon.  friend  does  not  (juite  realize  the 
dilHjulty.  There  is  n(i  statute,  nothing  to  which  we  can  refer  as 
containing  the  existing  law,  and,  therefore,  it  is  practically  impossi- 
lile  to  do  what  I  did  on  one  occasion — I  think  it  was  when  the 
Customs  Act  was  before  us  two  or  three  years  ago — print  the  Bill 
an  I  the  existing  law  in  parallel  columns,  showing  the  ditierence  be- 
tween them.  The  changes  in  the  law  are  not  absolute,  positive 
changes,  except  in  very  minor  particulars.  Where  they  appear  to 
change  the  law  they  really  do  scarcely  anything  more  than  settle 
disputed  points.  There  is  really  no  absolutely  new  legislation  in 
the  Bill,  from  one  end  to  the  other.  I  have  a  further  taljle  from  the 
Minister  of  Justice,  showini''  the  clauses  in  whicii  there  is  some  dif- 
IVriiice  between  the  English  law  and  our  law,  and  those  of  the 
clauses  in  which  we  have  what  may  be  calletl,  in  one  sense,  a  new 
rn  letment  inasmuch  as  it  settles  difficulties  that  occurred  previously 
I  would  .--e  happy  to  communicate  that  to  my  hoi),  friend  if  he 
desires  it,  but  1  no  not  tliink  I  could  profitably  undertake  to  publish 
a  r.'gular  statement  of  the  changes,  because  there  is  no  date  from 
which  to  commence.  There  is  no  clear  statement  of  the  [)resent  law 
oil  promissory  notes  in  existence.  It  is  taken  from  judgments,  from 
•  Iccisions  of  the  courts,  from  custom,  from  the  code  of  Queln'c,  from 
the  statutes  in  diti'erent  Provinces,  and  largely  from  tlu;  existing 
dt'iinitiou  of  the  law  in  England  ;  but  I  shall  be  prepared,  as  I  was 
yesterday,  to  point  out  in  advance,  on  any  clause  l)eing  called,  ex- 
a.^tly  what  alteration,  if  any,  is  made  l)y  that  chvuse  in  what  is  gen- 
erally understood  .j  be  the  existing  law.  I  do  not  think  I  could  do 
more  than  that. 

Hon.  Mr.  Haytuouxe.      The  hon.  ijentleman  congratulates  the 
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House  on  the  forward  state  of  the  business,  but  I  beg  to  point  out 
that  there  are  two  important  private  notices  of  motion  which  have 
been  postponed  from  day  to  day.  One  of  them  is  in  the  hands  of 
my  hon.  friend  from  Alberton,  and  is  a  motion  which  is  of  very 
special  interest  to  the  people  of  Prince  Edward  Island.  I  cannot,  of 
course,  say  whether  my  hon.  aiend  has  been  induced  to  postpone 
that  mc.ion  in  consequence  of  the  adjournment,  or  what  other  cause, 
but  I  can  only  say  that  the  people  of  Prince  Edward  Island  take  a 
very  keen  interest  in  the  motion  of  which  the  hon.  gentleman  has 
given  notice  and  which  has  been  postponed  more  than  once. 

Hon.  Mr.  Kaulbach.  I  am  glad  to  hear  my  hon.  friend  speak 
that  way.  On  former  occasions,  when  this  matter  came  up,  I  did 
not  find  him  taking  such  a  keen  interest  in  it  as  he  does  now.  With 
reference  to  the  measure  before  us,  relating  to  bills  of  exchange  and 

Eromissery  notes,  I  wish  to  know  if  the  French  code  has  been 
rought  in  harmony  with  the  law  of  the  Dominion  on  this  subject  ! 
I  know  there  is  some  difference  between  the  law  of  Quebec  and  the 
laws  of  other  Provinces. 

Hon.  Mr.  Abbott.  I  am  pleased  to  be  able  to  say  that,  so  far  as 
the  principles  of  the  law  are  concerned,  this  Bill  harmonizes  the 
laws  throughout  the  whole  Dominion.  There  may  be  some  slight 
difference  in  the  Quebec  law  as  to  the  exigencies  for  presentments 
and  protests,  but  it  is  only  in  matters  of  detail,  matters  of  procedure, 
and  does  not  affect  the  principles  of  the  law. 

Hon.  Mr.  Howlan.  I  may  say,  in  reply  to  my  hon.  friend  from 
Charlottetown,  that  the  only  reason  I  postponed  the  motion  of  which 
I  gave  notice  was  in  order  that  we  might  make  more  rapid  progress 
with  the  business  of  the  House.  Several  gentlemen  expressed  a 
wish  to  get  home,  and  I  thought  that  the  motion  might  be  allowed 
to  stand  until  to-day.  A  similar  anxiety  is  manifested  to-day,  and  as 
nothing  can  be  lost  by  postponing  the  motion,  I  am  willing  to  let  it 
stand  over  until  after  the  holidays. 

Hon.  Mr.  Haythorne.  I  hope  that  the  hon.  gentleman  who  leads 
the  House  will,  on  the  resumption  of  business  here,  feel  himself  in  a 
position  to  give  the  House  some  information  with  regard  to  the  state 
of  negotiations  between  the  British  and  the  American  Governments 
on  the  Behring  Sea  Question.  It  may  be  in  the  hon.  gentleman's 
recollection  that  the  subject  was  alluded  to  at  the  opening  of  the 
Session,  and  I  think  then  he  expressed  the  hope  that  he  would  be  in 
a  position  to  give  further  information  before  the  House  rose.  I  only 
hope  that  the  hon.  gentleman  will  be  able  to  do  so  when  we  meet 
after  the  holidays. 

The  motion  was  agrc.  1  to. 

The  Senate  adjourned  at  4  o'clock. 
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IN   COMMITTEE. 


The  House  resumed  in  Committee  of  the  Whole  the  consideration 
of  Bill  (6)  "  An  Act  relating  to  Bills  of  Exchange,  Cheques  and 
Promissory  Notes." 


(In  the  Committee.) 


On  the  32nd  clause. 


Hon.  Mr.  Ahbott  said :  Sub-section  2  is  changed  in  some  degree 
but  not  materially.  ThM  is  a  modification  of  section  4  of  the  English 
Act.  There  is  a  form  '>f  endorsement  which  is  common  in  the  Pro- 
vince of  Quebec  and  not  unknown  elsewhere  in  the  Dominion.  I 
am  not  satisfied  that  this  clause  provides  for  that  endorsement.  It 
is  known  as  endorsement  pouv  aval.  It  is  true  this  clause  has 
reference  to  the  transfer  of  a  bill,  but  I  think  that  the  amendment 
that  I  suggest  could  be  made  at  the  end  of  the  clause. 

Hon.  Mr.  Power.  This  clause  deals  altogether  with  the  transferr- 
ing of  bills. 

Hon.  Mr.  Abbott.  Although  it  says  in  the  first  portion  of  this 
clau.se,  that  it  purports  to  deal  with  the  negotiation  of  a  bill,  still 
the  third  and  fourth  sub-sections  do  not  seem  to  deal  exclusively 
with  that  subject,  and  we  might  with  propriety  treat  this  clause  in 
a  more  comprehensive  way. 

Hon.  Mr.  Drummond.  I  would  venture  to  suggest  that  if  a  per- 
son is  wrongly  designated  in  a  bill,  and  endorses  it  as  therein  stated, 
he  should  be  compelled  to  attach  his  proper  signature.  Under  such 
circumstances,  a  man  should  be  held  clearly  responsible  over  his 
own  proper  signature,  for  the  fact  that  he  adopts  deliberately  an 
erroneous  designation.  I  would  therefore  suggest  to  strike  out  th6 
words  "  if  he  thinks  fit,"  and  that  he  be  compelled  to  adopt  the 
wrongful  designation  over  his  own  proper  signature. 

Hon.  Mr.  Abbott.  My  hon.  friend's  suggestion  is  a  very  impor- 
tant one  and  should  not  be  dismissed  without  due  consideration. 
With  the  consent  of  the  House,  I  will  let  the  clause  stand  for  the 
present. 

Hon.  Mr.  ScoTT.     The  suggestion  is  a  very  good  one. 

The  clause  was  allowed  to  stand. 

On  the  36th  clause. 

Hon.  Mr.  Drummond  said  :  It  appears  to  me  that  the  third  sub- 
section is  very  vague  and  uncertain  and  that  some  definition  should 
be  given  of  what  is  a  reasonable  length  of  time. 
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Hon.  Mr.  Ahhott.  My  lion,  friend's  objection  to  this  has  a  certain 
degree  of  plausibility,  but  the  same  <lirtieulty  occurs  in  a  great  many 
places  in  the  Bill,  and  already  exists  in  the  law.  The  (juestion 
whether  a  bill,  or  note,  or  cheipie,  payable  on  demand  is  presented 
within  a  reasonable  time  has  always  been  left  to  the  appreciation  of 
the  court.  There  are  cases  where  a  bill  has  been  held  for  nearly 
five  years  before  being  presented,  and  it  has  been  decided  that  it 
was  n(^t  withheld  an  unreasonabU;  time.  There  are  other  cases  in 
which  a  nnich  shorter  time  has  been  held  to  be  unreasonable.  It  all 
depends  on  the  circumstances  of  the  case.  For  instance,  it  is  a  com- 
mon practice  for  a  demand  note  to  be  given  to  a  bai<k  ^h  collateral 
security  for  an  account.  Although  it  is  made  payable  on  demand, 
it  is  oliviously  not  intended  to  be  presented,  but  to  remain  in  tlie 
lumds  of  the  bank  until  the  persons  who.se  names  appear  on  it  insist 
on  .something  being  done  with  it.  In  a  ca.se  which  went  from  St. 
Johns  to  the  Privy  Council  a  note  which  had  been  left  in  the  hands 
of  the  St.  Johns  glass  works  for  over  four  years,  until  the  parties 
to  it  had  become  bankrupt,  and  was  then  presented,  was  held  to  be 
presented  in  sufficient  time,  because  it  liad  been  presented  in  the 
liands  of  the  bank  as  collateral  security.  It  is  therefore  practically 
impossible  to  put  into  any  Act  what  is  a  reasonable  time  within 
which  a  note  payable  on  demand  shall  be  presented,  and  it  has  to 
be  left  to  the  judgment  of  the  court. 

The  clause  was  adopted. 

On  clause  38. 

Hon.  Mr.  Duummond  said :  It  is  well  known  in  Canada  that  the 
maker  of  a  note  very  often  pays  the  whole.'Jale  house  to  whom  it  i.s 
given,  and  not  the  bank.  The  wording  of  the  last  clause  of  .sub- 
gcction  (c)  of  this  section  would  appear  to  open  the  door  to  the  dis- 
charge of  the  promissor. 

Hon.  Mr.  Ahbott.  The  rights  and  powers  of  the  holder  of  a  bill 
ai'e  deiined  1)y  this  section.  That  is  an  incident  to  the  character  of 
bills  of  exchange  and  promissory  notes.  They  are  necessarily  ne- 
gotiable, and  obtain  a  kind  of  sanctity  in  the  hands  of  a  third  holder 
for  value  which  is  not  accorded  to  any  other  form  of  payment.  In 
the  hands  of  a  third  holder,  for  value,  even  though  the  note  was 
improperly  negotiated  by  the  original  holder  he  can  obtain  value  for 
it,  leaving  the  man  who  gave  it  recourse  against  the  party  who  im- 
j)roperly  negotiated  it. 

Hon.  Mr.  ScoiT.  That  is,  if  the  paper  has  matured,  but  this  might 
be  interpreted  to  apply  to  a  note  at  any  stage. 
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Hon.  Mr.  Aunorr.  Words  are  employed  thronj^h  this  Bill  to 
signify  a  not(>  given  to  a  third  party  for  value. 

Hon.  Mr.  Diiummond.'    It  would  not  apply  in  the  way  I  suggested, 
Hon.  Mr.  AiJUorr.     The  holder  must  be  paid. 
The  clause  was  ad(jpted. 

On  clause  42. 

Hon.  Mr.  Annorr  said  :  Tliere  is  a  good  deal  of  laxity  as  to  what 
is  the  proper  time  f(jr  accepting  a  bill.  There  is  no  such  universal 
custom  establi.shed  in  the  Dominion  as  would  justify  a  person  delay- 
ing acceptance  of  a  bill  of  this  kind  without  exposing  himself  to 
some  risk.  It  was  thought  expetlient,  and  it  met  witli  the  appro- 
bation of  a  good  many  business  men  who  were  consulte<l  about  it, 
to  tix  the  time  as  stated  in  this  clause.  That  is,  if  it  is  not  accepted 
on  the  day  on  wliich  it  is  actually  presented  for  acceptance,  or  the 
following  day,  then  it  nuist  be  protested. 

Hon.  Mr.  Scott.  I  think  it  would  be  a  mistake  to  alter  the  law 
in  that  particular.  Bills  are  often  sent  forward  for  presentation, 
and  the  party  has  not  had  a<lvice;  he  .says,  "call  to-moi-row  or  the 
(lay  aft(!r  to-morrow  ;  I  have  not  had  my  mail,  and  I  will  probably 
hear  from  the  drawer  in  a  couple  of  days."  The  bill  is  withheld 
accordingly.     Under  this  clause  the  bank  could  not  withhold  it. 

Hon.  Mr.  Amurrr.  Yes,  for  two  days,  the  day  of  presentment 
and  the  next  day. 

Hon.  Mr.  Sc-ott.  My  idea  would  be  to  allow  more  time.  You 
caimot  lay  down  an  arbitrary  rule  that  would  apply  in  all  cases. 

Hon.  Mr.  McKay.  Bills  are  often  presented  before  the  invoice  of 
the  goods  is  received,  and  the  banks  allow  a  draft,  in  .such  a  case, 
to  remain  in  their  possession  until  they  know  tliat  the  goods  have 
arrived. 

Hon.  Mr.  Drummond.  A  longer  time  would  be  better  ;  three  days, 
at  least,  should  be  allowed. 

The  clause  was  allowed  to  stand. 

On  the  45th  clause. 

Hon.  Mr.  Aubott  said :  This  is  slightly  different  from  the  pro- 
vision in  the  English  Act.  In  sub-.section  (c)  the  words  "  or  his 
r(!pr<>sentative  "  are  added,  and  we  leave  out  the  words  "  at  a  reason- 
able hour  on  a  business  day." 

Hon.  Mr.  Power.  Why  leave  out  those  words  ?  They  seem  rea- 
sonable. 

Hon.  Mr.  Abbott.  There  is  no  occasion  to  provide  that  it  shall 
be  on  a  business  day,  because  there  is  another  specific  provision  in 
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the  Act  which  excludes  the  payment  on  a  day  which  is  not  a  busi- 
ness day.  To  fix  what  would  be  a  reasonable  hour  was  thought 
inadvisable,  l)ocauae  outside  of  cities,  where  ousincss  hours  are  not 
always  observed,  it  would  not  be  consi<lered  at  all  improper  to  pre- 
sent a  bill  or  note  at  the  store  of  a  storekeeper  whose  business  is  in 
full  blast  between  seven  and  nine  in  the  evening ;  but  in  a  city  it 
would  probably  be  considered  a  rather  extraordinary  proceeding  to 

f)resent  a  bill  at  such  an  hour.  It  was  thought  perfectly  safe  to 
eave  this  to  the  practice  that  prevails  among  the  people  themselves 
who  hold  notes  and  have  to  pay  them. 

Hon.  Mr.  Power,  I  do  not  feel  (juite  clear  about  that.  Suppose, 
as  has  happened  in  American  cases,  the  presentment  for  payment  is 
made  at  1 1  o'clock  in  the  evening  at  a  man's  house,  and  he  does  not 
happen  to  keep  his  money  about  the  house,  he  cannot  be  expected 
to  pay  then. 

Hon.  Mr.  Pelletier.    That  would  not  be  the  proper  place  or  time. 

Hon.  Mr.  Power.  Th*^  proper  time  is  left  out.  I  doubt  the  wis- 
dom of  departing  from  the  wording  of  the  English  law  there. 

Hon.  Mr.  Ahhoit.  There  is  no  provision  in  our  law  as  it  stands 
as  to  the  time  in  which  a  bill  should  be  presented,  and  it  seems  to 
me  that  we  have  worked  under  th(f  law  as  it  stands  without  any 
difficulty,  and  we  do  not  wish  to  introduce  any  ai'bitrary  change 
with  respect  to  bills  and  notes  that  does  not  exLst  in  any  Province 
in  our  country  now. 

Hon.  Mr.  Dickey.  Still,  we  are  doing  it  with  regard  to  a  great 
many  points  in  this  Bill. 

Hon.  Mr.  Anuo'iT.  I  do  not  think  we  are  making  any  changes  of 
importance,  except  where  inconvenience  and  loss  to  the  conniiunity 
have  been  experienced  under  the  existing  law.  I  have  never  had  a 
case,  and  I  have  had  a  great  deal  of  experience  in  my  practice,  in 
which  a  difficulty  arose  because  of  the  time  of  presentment.  Then^ 
is  a  word  omitted  in  sub-section  7  which  I  should  like  to  put  in. 
The  word  "  acceptance  "  should  follow  the  word  "  bill  "  in  the  first 
line,  because  if  the  place  of  payment  is  specified  in  the  acceptance 
the  bill  ought  to  be  presented  at  that  place.  Under  the  English  law 
the  word  "  bill "  is  construed  to  mean  bill  or  acceptance,  but  in  pass- 
ing this  Bill  through  the  House  of  Commons  some  one  took  excej^tion 
there  to  the  word  "  bill  "  as  possibly  not  including  the  acceptance, 
and  the  words  "  or  acceptance  "  have  been  inserted  in  several  places 
in  the  Bill,  and  as  they  are  left  out  here,  it  seems  to  me  it  might 
■create  a  doubt  whether  it  meant  acceptance  or  not,  so  I  move  to 
insert  the  words  "  or  acceptance  "  in  the  first  line  of  the  second  sub- 
section. 
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The  amendment  was  agreed  to. 
On  the  47th  clause. 

Hon.  Mr.  Ahuott.  In  sub-.section  2  of  this  section  there  is  an 
omission.  It  is  stated  that  a  bill  is  lishonored  by  non-payment 
when  it  has  been  presented  for  payiaent  and  payment  has  been 
refused.  Then  the  section  goes  on  to  define  what  the  rights  of  the 
holder  are.  The  word  "acceptor"  ought  to  be  there,  because  the 
recourse  is  created  against  the  acceptor,  as  well  as  the  drawer  and 
tiie  endorser. 

Hon.  Mr.  Power.  It  is  remarkable  that  .so  important  a  point  as 
that  should  not  have  been  dealt  with  by  the  Knglish  Act. 

Hon.  Mr.  Ahhott.  We  all  know  that  as  soon  as  the  bill  is  dis- 
honored the  immediate  riijht  of  recourse  exists  aiiainst  the  whole  of 
the  parties  to  the  bill ;  still,  as  we  are  taking  the  trouble  to  make  all 
the  parties  liable,  we  may  as  well  name  all  of  them. 

Tlie  clause  was  agreed  to. 

On  clause  49 — notice  of  dishonor. 

Hon.  Mr.  Scott.     Is  verbal  notice  sufficient  now  ? 
Hon.  Mr.  Ahuott.     Yes  ;  I  think  it  is  a  matter  of  proof  in  Quebec. 
I  do  not  know  how  it  is  in  Ontario. 
Hon.  Mr.  Scott.     I  have  no  objection  to  the  provision. 

On  sub-section  4. 

Hon.  Mr.  Scott.  I  think  it  is  introducing  a  very  dangerous  prin- 
ciple, to  make  a  notice  of  protest  or  dishonor  as  being  sufficiently 
given  if  it  is  addressed  to  any  party  to  such  bill  at  the  place  where 
the  bill  is  dated. 

Hon.  Mr.  Res.sor.  I  tliink  it  is  usual  to  ask  the  post  ofiice  addrsss 
of  every  endorser. 

Hon.  Mr.  Ahuott.  I  think  the  deposit  in  any  post  office  at  any 
tiitie  during  tlie  day  on  w^hich  protest  or  presentment  has  been  made 
ought  not  to  be  sufficient  unless  the  postage  is  paid.  I  propose  to 
add  after  the  words  "  post  office,"  in  the  seventeenth  line,  the  words 
"  with  the  postage  paid  thereon." 

The  amendment  was  agreed  to. 

Hon.  Mr.  Abbott.  Then  in  sub-section  5  I  would  like  to  add  in 
the  23rd  line,  after  the  word  "  posted,"  the  words  "  as  before  pr(j- 
vided." 

The  amendment  was  agreed  to. 

Hon.  Mr.  Power.  Paragraph  (k)  is  difterent  from  the  English 
law.     The  provision  in  the  English  Act  is  that  notice  must  be  given 
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as  soon  as  tl^'  bill  is  dishonored,  or  as  soon  after  as  possible.  This 
T3ill  provides  iliat  notice  must  be  given  not  later  than  the  next  fol- 
lowing judicial  or  business  day. 

Hon.  Mr.  Scott.  I  would  like  my  hon.  friend  to  con.sider  if  an 
amendment  would  not  be  in  order  at  the  9th  line  of  sub-sectio'i  4, 
with  reference  to  qualifying  the  words  "  at  his  customary  address 
or  place  of  residence,"  by  adding  "  or  place  where  such  residence  is 
given." 

Hon.  Mr.  Ahhott.  A  note  is  payable  to  so-and-so  in  Montreali 
and  is  endorsed  by  a  half  doz-  n  ])eople.  The  note  is  not  paid  when 
it  falls  due,  and  it  goes  with  perha})s  a  hundred  other  notes  to  the 
notary  to  be  protested.  He  sends  notices  to  everybody  on  that  bill 
to  the  place  where  the  note  is  dated.  He  mails  the  notices  in  Mon- 
treal. Jf  the  endorsers  live  elsewhere  it  is  only  necessary  for  them 
to  insert  after  their  names  the  places  to  which  notice  shall  be  sent, 
and  if  they  fail  to  do  so  it  is  their  t)wn  fault  if  notice  is  sent  only  to 
the  place  where  the  note  is  dated. 

Hon.  Mr.  Scott.  The  rule  in  Ontario  is  that  the  notary  has  not 
only  that  day  but  the  whijle  of  the  ti  'xt  to  post  the  notice,  and 
during  that  time  he  has  plenty  of  time  to  make  enijuiries.  If  a 
well  known  firm  in  Toronto  is  endorser  on  a  bill,  surely  it  is  not 
asking  to(j  much  of  the  notary  to  a<ldess  the  notice  t<>  the  projxr 
address.  It  is  tf)o  much  to  say  that  a  notary's  clerK  without  making 
the  slightest  encpiiry,  may  send  a  notice  to  the  post  office,  at  tlu^ 
place  where  the  bill  was  drted,  when  he  could  easily  iind  out  the 
proper  address. 

Hon.  Mr.  AiviiOTT.  I  do  not  pretend  to  know  the  Ontario  law  as 
well  as  my  hon.  friend  does,  but  I  may  inform  the  hon.  gentlemen 
that  the  genernl  practice  has  been  to  mail  the  notice  to  the  place  at 
which  the  bill  is  dated,  unless  there  be  an  indication  of  another 
address.  It  is  all  very  well  in  a  small  place,  or  wliere  there  is  a 
small  business,  to  say  that  the  notary  shall  make  encpiiry  where  the 
parties  are,  but  where  business  is  transacted  on  a  large  scale  it  is  not 
easy  to  find  out  where  each  party  is  to  be  addressed,  when  there 
may  be,  perhaps,  a  hundred  notes  to  be  protested  on  the  same  day. 
It  might  give  I'ise  to  an  immense  loss  of  security. 

Hon.  Mr.  Scott.  Th^  whole  Bill  is  conceived  in  the  interest  of 
the  banks.     It  is  (piite  apparent  on  the  face  of  it. 

Hon.  Mr.  Dhummond.  Would  it  not  be  well  to  put  in  the  woi-d 
"endorser"  after  the  word  "  bill,"  in  the  9th  line,  sub-section  4  / 

Hon.  Mr.  Abbott.  My  hon.  friend  will  perceive  that  the  endor- 
satitai  does  not  usually  bear  the  name  of  the  place  where  it  is  made. 
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hut  the  law  expressly  provides  that  if  the  endorser  choose  to  name 
the  place,  then  the  notice  nmst  be  sent  to  that  place. 
The  clause  was  ai^reed  to. 

On  clause  51. 

Hon.  Mr.  Diujmmo'^M).  Why  should  there  be  any  distinction  made 
hetween  the  Province  of  Quel)ec  and  other  Provinces  in  the  noting 
and  pi'otesting  of  an  inland  bill  for  non-acceptance  and  payment  ^ 
.  heard  the  opinion  expressed  within  the  last  day  or  two,  by  a  judge 
of  the  Province  of  Quebec,  that  it  was  injudicious  and  improper  that 
there  should  be  any  distinction  made.  1  submit  that  what  is  suffi- 
cient for  one  Province  ought  to  be  for  the  others. 

Hon.  Mr.  Power.  1  presume  the  .secret  of  it  is,  that  the  notarial 
body  is  a  very  large  and  inHuential  one  in  the  Province  of  Quebec, 
and  is  also  well  rei)resent(Ml  in  the  Hou.se  of  Connuons,  and  they 
have  taken  care  that  theii'  fees  shall  not  be  taken  away  from  them. 

Hon.  Mr.  Ahhott.  The  people  of  Quebec  desire  to  have  their  law 
as  it  is,  and  it  seems  to  me,  as  it  is  only  a  matter  of  procedure  and 
not  of  law,  it  is  desirable  to  keep  it  as  it  is.  It  is  a  process  that  their 
forefathers  have  been  accustomed  to  for  cencuries  ;  they  wish  to 
retain  it,  and  I  can  .see  no  ol)jection  to  allowing  them  to  do  so. 

Hon.  M.  Pelletier.  1  must  believe  the  lion,  yfentleman  from 
Montreal  when  he  says  that  a  judge  there  expressed  the  opinion  that 
there  should  ])e  no  difference  in  the  law  in  the  Province  of  Quebec 
and  elsewhere:  but  I  am  sure  that  that  ju<lg(^  does  not  represent  the 
opinion  of  the  Province  or  of  the  Bar  of  the  Province.  1  remember 
an  occasion  when  an  attempt  was  made  to  have  a  cliange  in  the  law 
of  Quebec  in  this  respect,  and  not  ordy  the  members  of  the  Bar,  but 
the  Bench  also,  were  opposed  to  it. 

Hon.  Mr.  KArLUACH.  It  is  desirable  to  have  the  law  uniform — not 
(»nly  the  law  l>ut  the  procedure. 

Hon.  Mr.  Pelletier.  Then  make  it  as  it  is  in  Quebec,  and  we 
will  have  no  objection  to  it. 

Hon.  Mr.  Bolduc.  I  have  now  heard  for  the  tir.st  time  that  a 
judge  has  made  objections  to  the  practice  in  the  Province  of  Quebec. 
I  have,  on  many  occasions,  heard  those  gentlemen  state  that  the 
connnercial  law  of  Quebec  was  the  best  that  could  be  had  anywhere. 
Our  people  are  used  to  the  law  as  it  exists  in  the  Province,  and  the 
slightest  change  would  work  very  prejudicially  against  them. 

Hon.  Mr.  Reesou.  Will  the  lion,  gentleman  explain  why  notarial 
fees  are  more  than  twice  as  high  in  the  Province  jf  Quebec  as  they 
are  in  the  Pnndnce  of  Ontario  i 

Hon.  Mr.  Bolduc.     That  is  a  matter  of  detail.     I   do  not  think 
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thoy  are  double,  but  protests  are  not  so  numerous  in  our  Province  as 
in  other  Provinces,  in  consequence  of  the  high  notarial  fees. 

Hon.  Mr.  Abbott.  My  hon.  friend  will  perceive  that  in  Quebe*^ 
the  notarial  profession  is  a  learned  profession  by  itself.  In  the  other 
Provinces  any  one  may  be  a  notary  ;  it  is  an  incident  generally  to 
some  other  profession,  and  there  is  no  reason  for  paying  a  high  price 
for  services  which  are  almost  mechanical.  There  is  no  reason  for 
making  the  same  charges  in  the  other  Provinces  that  prevail  in  the 
Province  of  Quebec. 

Hon.  Mr.  Soott.  Will  my  hon.  friend  explain  why  those  words 
are  introduced  in  clause  51 — "but  it  shall  not,  except  in  the  Pro- 
vince of  Quebec,  be  necessary  to  note  or  protest  any  such  bill  in 
order  to  preserve  the  recourse  against  the  drawer  or  endorser." 
How  is  the  drawer  or  the  endorser  to  be  held  unless  he  is  notified  ? 

Hon.  Mr.  Abbott.  I  put  that  cjuestion  to  those  who  drew  the 
Bill,  and  the  explanation  is  satisfactory  to  a  certain  extent.  There 
is  another  clause  in  the  Bill  which  provides  that  if  an  inland  bill  is 
dishonored  notice  must  be  given  to  the  endorser  and  the  drawer, 
but  they  do  not  insist  on  the  fonnality  of  a  protest.  That  is  what 
is  dispensed  with  in  the  practice  in  Ontario.  Noting  means 
notarial  notation,  which  is  completed  by  protest. 

Hon,  Mr.  Scott.     I  think  those  words  are  simply  confusing. 

Hon.  Mr.  Abbott.  I  propose  to  add  after  the  word  "but,"  in  the 
third  line,  "subject  to  the  provi.sions  of  tliis  Act  with  respect  to 
notices  of  dishonor." 

Hon.  Mr.  Scott.  The  clause  means  nothing,  and  .should  be  struck 
out  altogether. 

Hon.  Mr.  ABBctTT.  This  clause  deals  with  the  protesting  of  bills, 
and  it  says  that  inland  bills  need  not  be  protested.  I  understand 
that  that  is  the  law  in  England,  and  it  makes  the  law  uniform 
throughout  the  Provinces,  except  the  Province  of  Quebec. 

Hon.  Mr.  Teesoii.  The  notice  of  dishonor  would  not  entail  the 
expense  of  a  notarial  protest. 

Hon.  Mr.  Abbott.  It  would  not.  The  amendments  I  propose 
to  make  to  this  clause  are,  after  the  word  "but,"  in  the  third  line,  to 
add  "subject  to  the  provisions  of  this  Act  with  'aspect  to  notice  of 
dishimor." 

Hon.  Mr.  Power.     That  is  clear  from  the  provisions  of  the  Act. 

Hon.  Mr.  Abi^ott.  My  theory  about  legislation  is  that  we  should 
endeavor  to  put  it  in  such  a  form  that  persons  will  not  be  liable  to  be 
mis  jd  by  it.  I  nuist  confess  that  I  vv^as  misled  by  this  for  some  time, 
and  imagined  that  the  Bill  rendered  it  unnecessary  to  take  any  pro- 
ceeding whatever  with  regard  to  inland  bills  of  exchange,  and  one 
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would  naturally  think  so,  reading  the  clause  by  itself.  Therefore, 
as  this  amendment  will  make  it  quite  clear,  I  think  it  will  be  better 
to  adopt  it. 

The  amendment  was  adopted. 

Hon,  Mr.  Sanford.  Do  I  understand  that  the  portion  referring 
to  the  Province  of  Quebec  is  struck  out  ? 

Hon,  Mr.  Abbott.  No.  Why  should  my  hon.  friend  take  such 
an  interest  in  the  Province  of  Quebec  ? 

Hon.  Mr.  Sanford.  I  take  a  considerable  interest  in  the  Province 
of  Quebec.  If  this  exception  is  permitted,  anyone  whose  business 
e.Ktends  to  the  Province  of  Quebec  would  have  to  keep  in  his  em- 
ploy somebody  specially  to  watch  these  matters  in  that  Province. 
We  are  legislating  for  the  Dominion,  and  I  cannot  see  why  a  law 
which  is  applicable  to  the  other  Provinces  should  not  be  suitable  for 
the  Province  of  Quebec.  I  am  not  alone  in  taking  this  view  of  it. 
Many  who  are  doing  business  in  different  sections  of  Canada  feel  as 
I  do  on  this  question.  If  we  have  one  uniform  law  for  all  the 
Provinces  we  will  avoid  .serious  mistakes  and  embarrasi^ing  losses. 

Hon.  Mr  Abnorr.  I  hope  my  hon.  friend  will  move  that  inland 
bills  be  protested  notarially  in  other  Provinces  as  well  as  in  Quebec. 
I  think  it  is  a  better  system.  There  is  really  no  change  in  the 
principle  of  the  law  whatever.  It  is  only  a  minor  proceeding,  and 
I  do  not  see  why  we  should  not  indulge  the  Province  of  Quebec  in 
this  matter.  I  should  like  to  know  whether  I  am  expressing  cor- 
rectly the  feelings  of  representatives  from  Quebec  in  saying  that 
they  desire  to  retain  this  mode  of  procedure  in  the  event  of  a  bill 
being  dishonored.  I  think  it  is  hard  to  deny  it  to  them,  inasmuch 
as  it  does  not  materially  affect  the  other  Provinces, 

Hon.  Mr.  Drummond.  It  is  (juite  impossible  to  say  that  a  special 
regulation  affecting  Quebec  does  not  affect  other  parts  of  the 
Dominion.  In  this  case  the  notarial  protest  should  bt  dispensed 
with  if  it  is  found  unnecessary  elsewhere.  If  the  suggestion  of  the 
hon.  leader  of  the  House,  that  the  other  parts  of  the  Dominion 
should  adopt  tliis  system  of  notarial  protest,  were  to  prevail,  it 
seems  to  me  that  the  tail  would  wag  the  dog.  I  am  of  opinion  not 
having  any  interest  in  notarial  fees  or  legal  (expenses,  that  the  parts 
of  the  clause  referring  specially  to  the  Province  of  Quebec  should 
be  omitted. 

Hon.  Mr.  Kaulpach.  The  object  of  this  Bill  is  to  hiU-monize  the 
commercial  law  as  far  as  possible  throughout  the  Dominion.  I  do 
not  .see  why  Quebec  could  not  come  under  the  general  law  which 
applies   to   all    the   Dominion.      Commerci;  I   law   should   prevail 
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uniformly  in  all  the  Provinces,  and  I  do  not  think  that  Quebec 
would  lie  much  opposed  to  such  legislation. 

Hon.  Mr.  PowKU.  This  re(|uirement,  that  not  only  shall  notice- 
be  given  by  a  holder  of  the  bill,  but  that  he  shall  go  to  a  notary  and 
get  him  to  make  an  official  protest,  is  simply  a  sort  of  trap  to  the 
unwary  creditor,  and  I  can  readily  understand  that  a  business  man 
residing  in  another  Province,  to  wIkmii  an  inland  bill  becomes  due 
from  some  (me  in  the  Province  of  Quebec,  and  payable  in  that  Pro- 
vince, may  very  likely  be  misled,  may  act  upon  the  law  as  it  is  in 
his  own  Province  and  find  afterwards  that,  according  to  the  law  of 
the  Province  of  Quebec,  he  should  ha\e  employed  a  notary  and  had 
the  bill  protested.  There  is  a  very  serious  objection  to  maintaining 
this  exception  in  the  bill.  I  cannot,  for  the  life  t)f  me,  see  how  a 
debtor  in  the  Province  of  Quebec  should  feel  aggrieved,  because  he 
will  be  relieved,  if  this  ])rovision  is  stricken  out,  from  the  necessity 
of  ])aying  the  notarial  fees  in  ad<lition  to  the  amount  of  the  bill.  I 
(juite  agree  that  it  will  more  or  li'ss  diminish  the  emoluments  of  a 
very  respectable  class  of  tin;  connnunity  in  the  Province  of  Quebec, 
but  I  do  not  know  that  we  are  just  now  bound  to  consider  them, 
and  the  artjument  of  the  hon.  trcntleman  that  this  lias  been  the  law 
in  the  Province  of  Quebec  for  a  long  time  does  not  seem  to  have 
much  force. 

Hon.  Mr.  Ahhott.  Both  of  my  hon.  friends  mistake  the  applica- 
tion of  the   theory  they  advance.     They  .say  that  commercial  law 

ought  to  be  the  same  throuijhout  tlu'  Dominion.     The  commercial 

.  .  .  ^ 

law  is  made  uniform  by  this  Act ;  the  obligations  and  remedies  ai'e 

the  same  throughout  the  whole  of  the  Provinces  ;  but  in  Quebec,  if 

the  parties  are  sued  they  are  sued  in  a  different  manner  from  that 

which  is  r(^cogni/ed  in  the  J'rovinee  of  Ontario.     They  are  charged 

a  smaller  amount  of  ct)sts  consitlerably  in   the  Province  of  Quebec 

than  in   Ontario  when  they  are  sued.      There  are  various  other 

particulars  which  follow  the  dishonor  of  a  bill,  but  the  obligations 

of  a  party  are  the  same.     The  same  argument  which  my  hon.  friends 

use  for  the  purpose  of  having  the  notarial  .system  of  Quebec  upset 

as  regards  promissory  notes  would  apply  to  proceedings  before  the 

courts. 

Hon.  Mr.  Powku.     We  have  nothing  to  do  with  that. 

Hon.  Mr.  Aiujott.  Wiien  my  hon.  friends  object  to  this  provision 
with  regard  to  protesting  they  are  not  objecting  to  any  difference 
in  the  connnercial  law,  but  to  a  difference  in  procedure.  H'  it  is  the 
desire,  as  I  really  think  it  is  the  almo.st  unanimous  desire,  of  the 
Province  of  Quebec,  to  preserve  the  existing  procedme  intact,  wc 
do  not  concede  anything  by  allowing  them  to  do  so.       If  a  man  in 
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another  Province  does  not  wish  to  pay  two  or  three  shillings  more 
for  a  protest  in  the  Province  of  Quebec  he  need  not  deal  with  any- 
one in  Quebec.  I  do  not  suggest  that  there  should  be  a  cessation 
of  commerce  between  the  Provinces,  because  it  costs  more  for  a  pro- 
test in  Quebec  than  elsewhere,  but  while  we  claim  that  the  law  shall 
be  the  same  as  far  as  is  practicable  throughout  the  Dominion,  I  do 
nob  tliink  that  a  slight  change  in  the  procedure  is  w(jrth  (piarreling 
about.  Quiibec  desires  to  keep  its  system  of  protest,  and  I  think  it 
would  be  seriously  aggrieved  if  we  were  to  take  it  away  from  them. 

Hon.  Mr.  Kaui.hach.  If  it  is  only  a  slight  change  of  procedure, 
till!  gentlemen  of  the  notarial  profession  in  Quebec  will  be  more 
ready  to  yield  to  the  general  law  of  the  ])ominion.  We  are  here  to 
ligislate  for  the  whole  Dominion  ;  to  make  an  exception  will  only 
lead  to  confusion. 

Hon.  Mr.  Ai{M(rrT.  This  is  rot  a  change  in  the  law  ;  it  is  keeping 
the  law  as  it  is. 

Hon.  Mr.  Kaulhach.  But  the  object  of  this  Bill  is  to  make  this 
law  uniform,  as  far  as  possible. 

Hon.  Mr.  Lougheed.  It  appears  to  me  that  this  exception  is 
extending  to  the  notarial  profession  of  Quebec  a  con.sideration  that 
is  not  shown  to  the  professional  men  of  the  other  Provinces.  Con- 
se(juently  I  tliink  the  same  consideration  should  be  extended  to  the 
members  of  the  profession  in  the  other  Provinces. 

Hon.  Mr.  Kaulkach.  You  would  make  the  other  Provinces 
subject  to  the  law  of  Quebec  ? 

Hon.  Mr.  Loikjheed.  I  am  strongly  in  favor  of  the  suggestion 
thrown  out  by  the  leader  of  the  House,  that  we  should  make  the 
Quebec  system  uniform  throughout  the  Dominion. 

Hon.  Mr  ICvulijach.  Though  I  am  a  lawyer,  I  do  not  approve 
ot"  that. 

Hon.  Mr.  Power.  If  there  is  a  risk  of  destroying  the  Cbn- 
feileration  we  should  not  protest  any  further  again.st  this 
excepticm  ;  Init  T  think  the  leader  of  the  House  rather  misrepresents 
the  position  taken  by  those  wIkj  are  opposed  to  his  view.  The  op- 
position is  not  ba.sed  chiefly  on  the  fact  that  the  fees  of  notaries  in 
<J(uebec  are  higher  than  the  fees  of  notaries  elsewhere,  Imt  that  cer- 
tain things  must  be  done  in  order  that  the  holder  of  a  note  may 
recover  on  it  in  the  Province  of  Quebec,  and  this  dirt'eience  iiutkes  a 
.sort  of  trap  for  the  holder. 

Hon.  Mr.  Scott.  I  drew  attention  to  the  fact  that  it  would  be 
very  much  better  if  the  law  were  uniform  throughout  the  whole 
Dominion.  I  cannot,  however,  forget  that  the  practice,  in  Ontario 
at  all  events,  is  that  all  inland  bills  are   protested.     The   banks  in- 
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variably  protest — that  is  where  99  per  cent,  of  the  protests  come 
from.  If  a  man  wants  a  bill  protested  he  hands  it  in  to  a  bank. 
Therefore  I  do  not  see  very  much  after  all  in  the  exception  in  favor 
of  Quebec.  It  only  is  important  with  respect  to  the  amount  of  the 
fees  charged. 

Hon.  Mr.  Abbott.     I  do  not  understand  sub-section  (h.)     It  is  as 
follows : — 

"(b.)  When  a  bill  drawn,  payable  at  the  place  of  business  or  residence  of 
some  person  other  than  the  drawee,  has  been  dishonored  by  non-acceptance,  it 
must  be  protested  for  non-payment  at  the  place  where  it  is  expressed  to  be 
payable,  or  at  a  place  in  Canada  situated  not  more  than  five  miles  therefrom, 
and  no  further  presentment  for  payment  to,  or  demand  on,  the  drawee  is 
necessary." 

There  must  be  some  omission  in  that :  it  ou^ht  to  apply  to  tl  > 
case  which  actually  occurs,  that  is,  that  if  a  bill  is  dishonored  \,/ 
non-acceptance  then  it  should  be  protested  for  non-acceptance,  and 
if  by  non-payment,  then  it  should  be  protested  for  non-payment. 
T!he  process  which  a  bill  goes  through  is  this  :  it  is  presented  to  the 
drawer,  and  if  he  refuses  to  accept,  it  is  protested  for  non-accept- 
ance, and  thereupon  the  holder  inmiediately  has  an  action  against 
everybody  whose  name  appears  upon  the  bill  to  recover  the  amount 
of  it ;  but  why  should  he  be  put  to  the  trouble  and  expense  of  pro- 
testing it  again  after  h(!  has  gone  through  the  process  which  makes 
every  one  on  the  bill  liable  to  the  holder  ?  There  is  no  occasion  for 
the  expense  of  another  protest. 

Hon.  Mr.  Howlan.  The  ordinary  course  of  business  is  to  hold 
the  bill  until  the  time  is  up. 

Hon.  Mr.  Poirier.  If  a  bill  is  presented  and  not  accepted,  it 
then  and  there  becomes  due — it  has  matured,  and  therefore  it  can 
be  protested  for  non-payment. 

Hon.  Mr.  Abbott.     It  can,  but  why  ? 

Hon.  Mr.  Power.  I  think  a  little  more  consideration  still  is  due 
to  this  matter.  Inasmuch  as  we  are  dealing  with  inland  bills,  if  a 
bill  is  not  paid  then  it  must  be  protested  at  the  place  where  it  is  ex- 
pressly payable.  I  think  perhaps  the  better  way  would  be  to  let 
the  clause  stand  over  for  further  consideration.  The  English  Act 
was  drawn  with  gi'eat  care,  and  we  should  be  slow  to  depart  from 
its  terms. 

Hon.  Mr.  ABBorr.  I  do  not  understand  why  there  should  be  any 
difficulty  about  adopting  the  proposition  which  I  have  made.  Let 
us  see  how  the  parties  all  stand.  A  bill  is  drawn  by  Brown  paya- 
ble in  Montreal.  It  is  presented  to  this  person  in  Kingston,  say, 
and  he  refuses  acceptance.  It  is  protested  or  not  protest,.d,  but  in 
either  case  notice  of  dishonor  must  be  given  to  every  party  on  that 
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day  or  the  next  day,  or  all  recourse  against  the  parties  is  lost.  Then 
the  next  day  everybody  who  is  a  party  to  the  bill  knows  that  it  is 
not  accepted,  that  it  is  dishonored,  and  that  a  right  of  action  has 
accrued  to  the  person  who  holds  it  to  sue  them  all,  which  he  can  do 
without  further  notice  or  demand,  and  it  is  their  business  then  to 
pay  or  not  pay  it.  If  they  do  not  pay  it  they  subject  themselves 
to  an  action.  Since  the  rights  of  all  parties  are  complete,  since  the 
holder  has  riglit  of  action  against  everyljody  concerned,  since  every- 
body is  aware  that  the  bill  has  been  dishonored,  why  should  we  force 
the  holder  to  go  through  the  further  process  of  protesting  the  drawer 
and  endorser,  or  anybody  else  for  non-pa3^ment  ? 

Hon.  Mr.  Scott.  He  is  not  bound  to  do  it,  but  if  he  does  it, 
then  it  nmst  be  at  the  place  where  it  is  payable. 

Hon.  Mil.  Abbott.  It  may  have  been  necessary  to  put  such  a 
clause  in  the  English  Act  years  ago,  wlien  it  was  passed.  It  may 
have  been  necessary,  at  that  time,  to  hold  the  bill  until  it  became 
due  before  it  could  be  sued  upon.  Tliat  was  the  opinion  when  I 
came  to  the  bar  in  Quebec,  that  you  had  to  hold  a  bill  until  it  be- 
came due,  but  that  idea  is  exploded.  If  a  bill  is  protested  for  ncm- 
acceptance  a  right  of  action  accrues  to  the  holder.  The  suggestion 
that  I  make  is  to  insert  the  words  "  or  non-payment "  after  "  non- 
acceptance." 

Hon.  Mr.  Drummond.  I  would  like  to  he**'-  ".n  explanation  of 
the  provisions  of  sub-section  6,  that  a  bill  i  n,  be  protested  at  the 
place  where  it  is  dishonored,  or  at  sonic  wther  place  in  Canada 
situate  within  live  miles  of  the  place  of  presentment  and  dishonor 
of  such  bill. 

Hon.  Mr,  Abbott.  It  must  be  put  of  record  and  made  an  official 
act  within  a  certain  distance  of  the  place.  That  is  the  reason  that 
has  been  given  to  me  in  answer  to  that  enquiry. 

Hon.  Mr.  Drummond.  C>  \  it  not  be  made  available  to  cause  a 
great  deal  of  inconvenience  "  a  merchant  /  For  instance,  the  holder 
might  actually  prefer  to  go  hve  miles  from  the  place  of  presentment 
to  protest  it,  in  order  to  put  the  parties  to  inconvenience. 

Hon.  Mr.  Power.  I  imagine  that  the  real  object  of  it  is  to  ac- 
commodate country  merchants,  where  notaries  are  not  to  be  found, 
perhaps,  in  the  immediate  vicinity. 

Hon.  Mr.  Abbott.  The  protest  consists  in  the  filling  up  of  a 
notarial  form,  and  there  can  be  no  injury  to  any  man  in  protesting 
a  bill  five  miles  from  the  place  of  its  presentment,  except  to  the  man 
who  gets  it  done  if  he  goes  five  miles  outside  of  the  city  to  get  a 
notary  to  do  it.  I  think  the  objections  which  have  been  made  to 
this  clause  may  be  met  by  inserting  after  the  word  "  payable,"  in 


400 


Appendix. 


II 


tl»e  44tli  lino,  tlic  words  "  or  whore  it  rorpiiros  to  ho  prosontod  for 
Acceptance,  as  tlu;  case  may  be."  That  will  compel  tin;  protest, 
whether  for  acc('])tan{'e  or  payment,  to  be  made  within  a  reasonable 
<list<inco  of  the  j>lace  where  the  Bill  is  to  bo  presented  f(jr  acceptance. 

H<m.  Mr.  I^^wek.  Would  it  not  be  better  to  put  it  in  this  way — 
that  it  must  be  protested  for  non-acceptance  and  non-payment  res- 
pectively. 

Hon.  Mr.  Anno'lT.  It  would  only  len<^then  the  clau.se  without 
makinn^  it  more  clear.  It  must  bo  understood  that  it  is  either  for 
non-pa^'uient  or  non-acceptance. 

Hon.  Mr.  Power.  Then  the  better  way  would  be  to  put  the  non- 
acceptanct^  first. 

Hon.  Mr.  Amuott.  Perhaps  it  would  be  better,  thou<(h  virtually 
it  amounts  to  the  same  thiu}^.  1  shall  altiir  the  t)i'der  of  the  W(jrdin<f 
on  the  hon.  fjjentleman's  suj^gestion. 

The  amendment  was  agreed  to. 

On  clause  52,  suit-section  2. 

Hon.  Mr.  Ahmott.  I  am  jjfoing  to  ask  the  committee  to  destroy 
the  distinction  to  some  extent  between  what  is  called  a  (jualitied 
acceptance  and  a  general  acceptance.  I  believe  it  is  the  law  in  some 
parts  of  the  Dominion  that  an  acceptor  may  accompany  his  accept- 
ance by  a  statement  that  the  bill  is  payal)le  at  a  certain  place. 

Hon,  Mr.  Scott.     That  is  an  acceptance  generally. 

Hon.  Mr.  Ahhott.  Yes  ;  that  is  an  acceptance  generally,  and  it 
is  so  defined  in  this  Bill  ;  l)ut,  if  ho  adds  the  word  "  only,"  or  sonu' 
other  e(iuivalent  phrase,  then  it  is  a  (jualiHed  acce})tance.  If  a  l»ill 
is  drawn  on  him,  payable  at  the  Bank  of  Montreal,  it  is  a  general 
acceptance,  and  the  holder  is  bound  to  aceo[)t  that  form  of  accept- 
ance, and  every  party  to  the  bill  remains  bound  on  it ;  but  if  the 
acceptor  adds  the  words  "only"  or  "elsewhere,"  it  is  a  (jualitied 
acceptance,  and  the  holder  caimot  take  it ;  if  he  does  take  it  the  en- 
dorsers are  discharged.  That  .seems  to  me  an  absolute  absurdity, 
that  when  a  man  says  "  I  will  pay  this  bill  at  the  Bank  of  Mont- 
real "  the  holder  of  the  bill  is  bound  to  take  that,  and  he  does  not 
discharge  the  drawer  or  endorsers,  but  if  he  adds  the  word  "  only  " 
the  enrlorsers  are  not  held.  By  those  two  clauses,  if  you  say  a  bill 
is  payable  at  the  Bank  of  Montreal  you  need  not  present  it  there, 
but  the  acceptor  remains  liable  without  any  presentation  ;  but  if  it 
is  payable  at  the  Bank  of  Montreal  only  and  not  elsewhere,  then 
you  can  present  it  there,  not  necessarily  on  the  day  it  matures,  but 
when  you  like.  I  propose  to  amend  the  Bill  to  provid<j  that  if  the 
acceptor  names  a  place  of  payment  in  the  bill  it  must  bo  presented 
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there  for  payment.  Under  this  system,  if  a  man  in  his  acceptance 
says  where  he  will  pay  the  hill  it  has  ^ot  to  he  presented  there,  hut 
the  non-presentation  does  not  relieve  him,  noi-  tloes  it  relii^ve  any- 
body else  as  endorsers  ;  hut  if  the  holdei"  chooses  to  sue  him  with- 
out presenting'  it  where  he  pronnsed  to  i)resent  it,  then  he  runs  the 
risk  of  j)ayin<^  the  costs.  That  seems  to  me  to  he  ahsolutely  just, 
simple,  and  convenient  in  all  ri'spects.  If  the  holder  [)uts  the  ac- 
ceptor to  unchie  cost  hy  sueing  him  at  one  place  when  provision  is 
made  for  payment  at  another  place,  he  sues  at  his  own  risk,  and  the 
costs  are  in  the  discretion  of  the  court. 

Hon.  Mr.  Scott.  Section  52  only  relates  to  the  per.son  that  is 
ultimately  liahle  on  the  hill. 

Hon.  r.  Kaulhacii.  In  Nova  Scotia  the  endorser  of  a  hill  is 
not  relieved  from  his  responsihility  hy  the  acceptor  sayin<^  that  he 
will  pay  it  at  his  own  oi^Kee.  It  does  not  relieve  either  the  drawer 
or  endorser ;  hut  if  he  says  "payable  at  my  office  and  not  else- 
where," then  it  is  taken  at  the  party's  risk  that  the  (endorser  may 
he  relii'ved.  I  know  of  no  case  in  our  Province  in  which  the 
acceptor  could  he  sued  unless  the  hill  is  presented  to  him  for 
payment. 

The  clause  was  agreed  to  as  amended. 

( )n  clause  (50. 

Hon.  r.  I)  t  J  M.MoN'l).  Clause  (iO  in  the  Bill  as  oriijinallv  drawn 
is  entirely  different  from  clause  (iO  now  hefoiv  us,  and  it  created  a 
yreat  deal  of  excitement  amongst  I  tankers.  That  clause  was  struck 
out  in  the  Connnons,  though  it  existed  in  tin*  English  law,  upon 
which  this  Bill  has  ht-en  modelled.     It  provided  : 

"  VVluMi  a  hill  piiN  iil)le  to  order  on  dt'iuiUid  is  ilrawn  on  a  bank,  and  the  hank 
tin  wiiic'h  it  is  drawn  pays  the  liill  in  j^ood  faith,  and  in  the  ordinary  oonnse  of 
liunines.s,  it  i.s  not  incninl)ent  on  tlie  hank  to  show  that  the  endorsenunit  of  tiie 
payee  or  any  .snhseijnent  endorsement  wa.s  made  hy  or  nnder  tiie  authority  of 
the  personwho.se  endorsement  it  purports  to  he,  and  the  haiUc  i.s  deemed  to 
have  paid  the  l)ill  in  due  eonrse,  altliousih  such  endorsement  has  l)een  forj^ed 
or  made  without  authority." 

As  far  as  the  mercantile  community  is  concerned,  the  Montival 
Hoard  of  Tra  U'  objected  to  this  clause,  hut  I  have  received  a  great 
many  C(jnnnunications  from  bankers  expressing  strongly  theii-  objec- 
tion to  this  clause  being  struck  out,  and  clainnng  that  as  the  Bill 
is  a  copy,  to  a  large  e'xtent,  of  the  English  law,  there  is  no  valid 
reason  for  departing  from  English  })ractice  and  striking  out  this 
clause.  They  j)rincipally  dwelt  on  the  inconvenience  to  which  it 
subjects  a  large  portion  of  the  public,  because  if   the  bank  is  liahle 
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for  nnyondorscinont,  wliether  they  are  familiar  with  it  or  not,  of 
course  the  identity  of  the  party  to  whom  the  hill  is  payable  is  a 
necessity  for  the  i)ank  to  ascertain.  1  hold  here  an  innnense  imm- 
bor  of  t)pinions  <riven  by  agents  of  )»anks  and  others  throughout  the 
country,  that  if  this  clause  is  struck  out  and  the  bank  is  heM 
res])onsibl(^  for  signatures  and  etidorseiuents  for  which  it  has  no 
sutfieient  means  of  information  or  identification,  that  they  will  be 
compelled,  in  self-defence,  to  put  a  great  many  people  to  inconve- 
nience in  respect  to  it.  Under  these  circumstances,  I  think  I  ought 
to  move  hat  clause  (iO,  as  it  appeared  in  the  original  bill,  should  lie 
reinstate    in  this  bill. 

Hon.  ''r.  Kai'IJiacii.  I  really  do  not  see  why  the  bank  should 
not  be  responsible.  If  a  bill  is  forged,  1  think  it  is  the  duty  of  the 
bank  to  take  care  that  they  do  not  pay  it.  They  generally  recjuire 
a  person  who  presents  a  cheque  at  a  bank  to  find  some  one  to  iden- 
tify him.  The  banks  are  well  paid  for  all  this  trouble,  and  should 
be  careful  of  what  they  are  about.  If  you  relieve  the  banks  of 
responsibility  they  will  take  any  paper  that  may  be  presented.  It 
would  ()[)('n  up  a  multiplicity  of  means  of  defrauding  the  public. 
The  bank  must  take  care  of  itself  and  know  the  person  to  whom  it 
pays  money. 

Hon.  r  Ai'.iJOTT.  There  are  two  illustrations  in  the  English 
Act  quoted  which  seems  to  me  to  suffice  as  to  the  argument  against 
this  clause.     These  illustrations  are  as  follows  : 

"  1.  A  cheque  is  drawn  paytiblo  to  C.  or  order.  It  is  stolen,  and  C'.'s  endorse- 
ment is  forged  by  the  thief.  The  bankers  on  whom  it  is  drawn  pay  it.  They 
can  debit  the  drawer's  account  with  tlie  amount  of  tlie  (iheque. 

"  2.  A  checjue  is  drawn  payable  to  C.'s  order,  and  handed  to  an  agent  of  Cain 
payment  of  a  debt  due  to  C.    The  agent,  who  has  no  authority  to  endorse 
cheques,  endorses  it  "  per  proc."  for  C,  obtai 
The  loss  falls  on  C.    "     " 


ins  i)ayment  and  kee])8  the  money. 
He  has  no  remedy  against  tlie  drawer  or  the  bankers." 


He  has  no  remedy.  That  is  tlie  state  of  things  which  this  clause 
would  produce.  The  only  argument  against  it,  and  it  is  an  argu- 
ment that  has  some  weight,  is  that  it  is  a  serious  inconvenience  to 
the  banks  to  be  made  responsible  for  the  genuineness  of  the  endoi-se- 
ment  on  a  bill  presented  to  them  for  payment,  The  endorsement 
on  that  bill  is  one  that  the  drawer  does  not  see  at  all.  He  requests 
the  bank  to  pay  out  of  his  money  to  John  Smith  five  hundred 
pounds  ;  the  bank  pays  it  to  John  Jones  in  reality.  How  can  it  be 
said  that  they  are  fulfilling  their  obligation  to  him  when  they  toke 
his  money  and  give  it  to  another  man  ?  If  they  '  not  know  the 
endorsemer^t,  of  course  it  is  their  interest  to  verify  it  in  some  way, 
and  my  experience  is  that  they  always  do  so.     I  have  had  a  bank 
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account  for  forty  years,  r  .id  occasionally  a  person  receiving  a  chetpie 
from  me  has  come  back  to  me  to  be  identified.  I  write  my  name  on 
the  back  of  the  cheipie  and  that  suffices.  To  allow  this  other  clause 
to  become  law  would  open  the  door  for  frauds  of  every  tlescription. 
A  cheque  could  not  be  left  where  an  office  boy  or  anybody  else 
could  get  at  it.  You  could  not  send  a  cheque  by  post  to  pay  an 
account — you  could  not  give  a  cheque  without  getting  a  receipt  for 
it.  You  would  run  the  chance  of  any  beggar  on  the  street  picking 
up  a  ehe(jue  and  putting  his  name  on  it,  and  the  banks  ])aying  it 
without  liesitation.  The  money  would  be  paid  away  contrary  to 
the  instructions  of  the  owner,  and  without  any  opportunity  for  the 
p(M-son  who  owned  the  money  to  protect  his  interests.  1  am  pulled 
both  ways  in  this  matter.  I  have  something  to  do  with  the  hanks 
myself,  but  I  cannot  recognize  the  justice  of  this  proposition,  and  I 
think  the  House  was  rifjht  in  strikin<r  it  from  the  Bill. 

Hon.  Mr.  Duitmmond.  Is  it  not  peculiar  that  in  this  particular 
the  House  should  depart  from  the  English  Act,  which  has  boen  fol- 
lowed in  every  other  feature  ?  That  is  an  anomaly  which  re([uires 
some  explanation.  I  might  trouble  the  House  with  a  short  para- 
graph from  a  communication  which  I  have  received,  y  infornmnt 
says  : 

"  From  experience  I  am  certain  there  is  no  part  of  our  dealings  with  the  pub- 
lic that  causes  so  much  exasperation  and  so  mucli  positive  incouvonicnco  to  tho 
pubhe  as  the  fact  tliat  banks  are  responsible  for  tho  endorsements  upon 
cheques.  In  order  to  protect  ourselves,  we  must  see  that  tho  party  wlio  pre- 
sents the  ciieque,  or  l)y  whom  it  purports  to  be  endorsed,  is  the  real  payee,  and 
in  order  to  do  this  we  are  constantly  obliged  to  refuse  payment  until  the  public, 
very  often  at  great  inconvenience,  are  compelled  to  bring  parties  to  the  hank, 
not  only  whom  they  know  but  whom  we  know,  to  identify  them. 

"  I  imagine  that  if  a  statement  of  the  kind  were  sought  it  would  be  found 
that  not  one  case  in  5,000  is  a  checpie  presented  but  by  the  party  actually  enti- 
tled to  receive  the  money  ;  yet  it  is  quite  likely  that  of  tliat  number  wewould 
call  upon  250  to  l)e  properly  identified  to  us. 

"This  is  a  serious  inconvenience  when  men  are  in  a  hurry  and  esjiecially 
when  they  are  strangers. 

"  This  is  the  disadvantage  of  it  to  the  public.  To  tho  bank  it  is  serious  in 
another  way. 

"  The  liability  of  banks  for  endorsements  has  been  abused,  inasmuch  as 
many  men  now  use  bank  cheques  as  receipts  for  money,  knowing  well  that  on 
the  bank  is  thrown  the  responsibility  ol  seeing  that  tho  money  is  actually  paid 
to  the  proper  person.  They  take  little  heed,  therefore,  to  examine  their  pass- 
books and  cheques  when  surrendered  to  them,  to  satisfy  themselves  as  to  the 
genuineness  of  the  endorsements,  and  owing  to  this,  after  a  lapse  of  many 
years,  a  bank  might  be  called  upon  to  refund  money  to  a  party  who,  if  he  had 
taken  care  to  satisfy  himself  at  the  proper  time,  would  have  detected  the  fraud. 

"  We  take  every  possible  care  to  surrender  customers  their  cheques  and  get 
confirmation  from  them  that  their  account  is  correct  in  our  books,  but  it  has 
been  held  that  this  is  no  protection  to  the  banks  against  the  fraud  of  a  forged 
endorsement,  and  certainly  we  should  have  protection  of  some  kind." 
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Now  I  can  quite  see,  on  the  face  of  it,  that  it  is  a  great  conve- 
nience to  the  public  that  this  clause  should  be  struck  out,  but  it  is 
the  practice  of  banks,  in  judging  of  the  proper  endorsation  on 
cheques  especially,  to  leave  it  to  a  junior  clerk,  to  whom  they  pay 
two  or  three  hundred  dollars  a  year,  and,  as  a  matter  of  fact,  if  you 
make  your  cheques  payable  to  a  certain  firm  you  throw  the  onus  of 
proving  the  pajanent  on  the  banks,  you  being  the  oidy  party  know- 
ing them  to  be  entitled  to  it.  If  it  be  the  fact  that  in  tlrafting  this 
Bill  clause  60  was  for  good  reason  inserted,  I  cannot  see  that  it  can 
be  rejected  sunnnarily  now. 

Hon.  Mr.  Power.  In  connection  with  this  clause,  the  matter  was 
very  fully  discussed  in  the  House  of  Connnons,  where  the  feeling 
was  overwhelmingly  against  the  retention  of  the  draft  clause  whicli 
the  hon.  gentleman  now  desires  to  have  inserted  in  the  Bill,  and  al- 
though it  is  perfectly  true  that  we  should,  as  a  rule,  follow  as  nearly 
as  we  can  the  English  law,  still,  if  the  English  law  is  in  itself  not 
applicable  to  our  condition,  I  do  not  think  we  are  bound  to  adopt  it. 
If  hon.  gentlemen  will  look  at  clause  24  of  this  Bill  they  will  Unci 
that  the  clause  which  the  hon.  gentleman  wishes  to  insert  is  an  ex- 
ception to  the  general  principle  governing  the  Bill.  The  general 
rule  is,  that  the  holder  is  responsible,  and  I  do  not  see  why  an 
■exception  should  be  made  in  favor  of  the  banks.  They  have 
facilities  and  skill  which  enable  them  to  protect  themselves  better 
than  others  could. 

Hon.  Mr.  Ogilvie.  If  that  clause  were  adopted,  it  would  1)0 
-unsafe  to  send  checjues  payable  to  order  anywhere,  as  is  now 
■done  all  over  the  country ;  because  if  a  letter  were  to  get  into 
other  hands,  and  the  endorsation  of  the  cheque  were  forged,  the  fraud 
could  not  be  discovered,  because  the  payment  would  be  in  another 
city  altogether. 

The  amendment  was  declared  lost. 

Hon.  Mr.  Drummond.  I  think  it  ought  to  be  clearly  understood 
that  the  bank  has  a  legal  right — I  have  heard  it  questioned — to  take 
precautions  to  satisfy  itself  as  to  the  validity  of  signatures  and  en- 
dorsements. If  the  banks  cannot  exercise  due  and  proper  care,  and 
are  responsible,  as  this  Bill  makes  them,  I  think  it  is  necessary  to 
insert  in  the  Bill  something  giving  the  banks  the  absolute  right  to 
recjuire  indciicitication  in  every  case,  and  perhaps  some  of  the  lawyers 
in  the  House  will  say  whether  that  is  requisite  or  not.  If  there  is 
not  a  clear  opinion  on  that  point  I  shall  feel  it  necessary  to  divitle 
the  connnittee  on  a  clause  conferring  on  the  bank  the  power  of  ab- 
solutely identifying  the  signatures  and  a  certain  limit  of  responsi- 
bility— a  jieriod  beyond  which  the  responsibility  does  not  extend. 

The  clause  was  adopted. 
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The  House  resumed,  in  Committee  of  the  Whole,  consideration  of 
Bill  (G)  "An  Act  relating  to  Bills  of  Exchange,  Cheques  and  Pro- 
missory Xbtes." 

(In  tlie  Committee.) 

Clause  79  was  allowed  to  stand. 
On  clause  88. 

Hon.  Mr.  Scott.  This  is  a  peculiar  clause.  A  man  who  makes 
ii  note  to  adevLsee,  for  instance,  who  puts  it  in  his  l)ox  and  dies 
without  presenting  it.  How  is  it  under  that  clause  ?  Is  tlie  estate 
iKiund  ? 

Hon.  Mr.  Ahhott.  It  is  not  an  obligation  at  all  until  it  is 
delivered  to  somebody  ;  but  he  may  devise  it  by  will  if  he  choose. 
I  think  it  is  necessary  under  the  present  system  to  deliver  to  make 
it  obligatory. 

Hon.  Mr.  Dickev.  A  (juestion  may  arise  hereafter  as  to  whether 
it  is  not  necessary  to  prove  delivery  in  order  to  make  the  note  good, 
and  that  might  be  a  very  embarrassing  proceeding. 

Hon.  Mr.  Abbott.  No  doubt,  iny  lion,  friend  having  drawn  and 
luaintained  a  thousand  actions  on  promissory  notes,  always  alleges 
delivery,  and  possession  oi  the  note  has  always  been  held  as  being 
pruad  fuc'ic  evidence  of  delivery. 

The  clause  was  agreed  to. 

On  clause  86. 

Hon.  Mr.  Abbott.  This  clause  is  inconsistent  with  the  corres] 
ponding  clause  in  the  law  relating  to  the  acceptance  of  bills. 

Hon.  Mr.  Scott.  It  is  a  total  innovation  of  the  law  of  Ontario 
as  it  now  stands. 

Hon.  Mr.  Abbott.  I  think  it  is  an  innovation  of  the  law  of  the 
Dominion.  The  tirst  clause  deals  with  the  maker,  the  second  clause 
deals  with  the  endorser,  and  in  order  to  hold  the  endorser  you  must 
present  the  note  for  payment. 

Hon.  Mr.  Scott.  If  it  has  to  l)e  presented  it  involves  proof,  and 
it'  an  action  was  brought,  evidence  has  to  be  given  tliat  the  note  has 
been  presented. 

Hon.  Mr.  Abbott.  That  only  applies  to  a  note  made  payable  at 
a  particular  place. 

Hon.  Mr.  Scott.  As  a  general  rule,  notes  are  made  payable  at  a 
particular  place,  but  this  clause  involves  proof  that  the  holder  ought 
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not  to  be  called  upon  to  make  in  court.  It  involves  a  notarial  proof, 
otherwise  you  will  have  at  trial  to  call  a  witness  to  swear  that  the 
note  was  presented  at  the  particular  place. 

Hon.  Mr.  Abbott.  Business  men  usually  make  provision  at  their 
bankers  for  the  payment  of  their  notes.  A  business  man  may  be 
out  of  town,  but  leaves  money  at  a  particular  bank  where  he  pro- 
mised to  pay  the  note.  Surely  it  is  no  obligation  on  the  holder  of 
a  note  to  make  him  present  it  at  the  place  where  the  maker  promised 
to  pay  it. 

Hon.  Mr.  Power.  It  seems  to  me  that  the  argument  of  the  leader 
of  the  House  is  a  perfectly  satisfactory  one.  It  is  limited  to  the 
case  of  where  the  place  of  payment  is  named  in  the  body  of  the  note. 

The  clause  was  allowed  to  stand. 

On  clause  88. 

Hon.  Mr.  Drummond.  This  brings  up  the  question  of  Quebec 
again. 

Hon.  Mr.  Abbott,  There  are  two  points  in  this  clause  which  I 
think  require  our  consideration.  My  attention  was  called  in  the 
early  part  of  the  discussion  of  this  Bill  to  the  obligatioi:  which  is 
imposed  on  the  person  who  gives  a  bill  for  a  patent  right  to  stamp 
something  upon  it  or  write  something  across  it,  and  the  (question 
was  raised  whether  that  would  apply  to  a  note,  and  I  am  under  the 
impression  that  it  would  not.  The  rule  would,  but  the  penalty  or 
provision  for  punishing  the  maker  of  the  bill  would  not  apply  to 
the  maker  of  a  note,  and  I  propose  to  alter  the  original  clause  by 
adding  the  words  "  promissory  note  "  to  that. 

Hon.  Mr.  Scott.  I  had  another  ar  -.dment  which  I  think  ought 
to  be  added  at  the  end  of  that  clauo  ,  where  the  party  offending 
commits  a  misdemeanor  and  is  liable  to  a  penalty.  I  intended  to 
add  this  amendment :  "  And  such  a  person  so  offending  shall  have 
no  claim  against  the  acceptor  or  maker."  It  is  not  right  that  a  man 
who  commits  an  offence  against  the  law  of  the  country  as  a  misde- 
meanor should  be  able  to  take  advantage  of  it. 

Hon.  Mr.  Abbott.  I  think  what  my  hon.  friend  says  is  reason- 
able. I  will  look  into  it.  Then  I  do  not  understand  why  it  is  under 
this  clause  that  a  foreign  note  being  dishonored  should  not  be  pro- 
tested, more  especially  in  respect  of  the  endorsers.  I  do  not  see  how 
we  are  to  get  at  the  endorsers  if  we  do  not  protest  the  note,  and  I 
would  move  to  strike  out  the  words  "  except  in  the  Province  of 
Quebec,"  and  add  these  words :  "  except  for  the  preservation  of  the 
liability  of  endorsers." 
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Hon.  Mr.  Power.  Why  should  you  make  it  more  dificult  to 
recover  if  the  endorsers  have  notice  ? 

Hon.  Mr.  Scott.  Because  it  is  proof.  It  carries  with  it  its  own 
proof. 

Hon.  Mr.  Power.  If  the  creditor  or  holder  of  the  note  does  not 
think  it  necessary  to  get  that  proof,  why  should  you  say  it  shall  be 
necessary  ?  It  is  not  the  English  law.  If  the  holder  runs  the  risk 
of  not  being  able  to  prove  his  claim,  why  should  we  go  further  ? 

The  amendment  was  agreed  to. 

Hon.  Mr.  McClelan,  from  the  committee,  reported  that  they  had 
made  some  progress,  and  asked  leave  to  sit  again,  on  Thur.sday  next. 

The  report  was-  received. 


reported  from  committee. 

The  House  resumed,  in  Committee  of  the  Whole,  consideration  of 
Bill  (6)  "An  Act  relating  to  Bills  of  Exchange,  Che(|ues  and 
Promissory  notes." 

(In  the  Committee.) 

Hon.  Mr.  Abbott  said :  As  the  House  is  aware,  this  Bill  has  l>een 
gone  through  in  Counuittee  of  the  Whole,  but  while  doing  so  certain 
clauses  were  allowed  to  stand,  in  order  that  their  purport  might  be 
considered  and  any  amendments  that  might  be  thought  necessary 
might  be  made.  There  are  six  clauses  altogether  that  were  allo\\  ed 
to  stand,  and  in  addition  to  these  there  are  one  or  two  suggestions 
which  I  propose  to  make  for  the  reconsideration  of  some  of  the 
other  clauses,  namely  as  to  minor  points ;  but  it  has  proved  the 
advantage  of  having  a  little  time  to  consider  a  bill  of  this  importance 
and  complication,  and  I  propose  to  ask  the  House  to  indulge  me  by 
re-considering  one  or  two  clauses,  besides  placing  in  a  proper  form 
these  clauses  which  we  have  reserved.  The  first  suggestion  that  I 
have  to  make  is  to  insert  at  the  end  of  the  second  clause  of  the  Bill 
a  little  further  definition.  There  seems  to  be  a  question  whether  the 
expression  "  defence  "  would  comprise  a  counter  claim  by  way  of  de- 
fence. The  Minister  of  Justice  called  my  attention  to  it,  and 
expressed  his  desire  that  we  might  put  in  some  definition.  I,  there- 
fore, move  that  another  clause  be  inserted  in  the  second  section, 
which  will  be  clause  (k) — "  the  expression  '  defence  '  includes  counter 
claims." 

Hon.  Mr.  Dickey.     Does  that  mean  set  off  ? 
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Hon.  Mr.  Ahhott,     Yes ;  that  i.s  the  uiulerstanding. 
The  aiiieiKhueiit  was  adopted. 

On  clause  9. 

Hon.  Mr.  Ahjiott  said:  A  discussion  arose  as  to  whether  a  note 
payabU'  in  instahiients  fell  due  it'  any  one  of  those  instalments  iv- 
niained  unpaid.  1  daresay  that  the  hon.  <(entleinen  who  raised  this 
point  have  looked  at  it  since,  and  so  have  I,  and  found  that  it  is  an 
exceptional  case.  A  bill  is  a  bill  of  exchanr,''e,  althou<^h  it  may 
contain  a  clause  for  payment  l)y  instalments,  but  the  person  who 
makes  the  note  may  make  it  payable  in  in.stalments,  and  provide 
that  it  shall  not  fall  due  on  non-payment  of  an  instalment,  or  that  it 
may  fall  due  for  non-pa\'nient ;  so  it  is  only  a  ])rivilege  left  to  the 
maker  of  the  note  that  he  can  put  in  the  condition  if  he  chooses, 
that  the  note  may  become  due.       So  I  presume  the  clause  may  pass. 

The  clause  was  adopted. 

Hon.  j\[r.  Power.  I  wouhi  su^jgest  an  amendment  to  clause  1»S.  to 
which  I  understand  the  hon.  gentleman  has  no  objection.  Jt  is 
simply  to  add  at  the  end  of  the  clause  the  words  "  or  other  no- 
juridical  day." 

The  amendment  was  agreed  to. 

On  clause  19. 

Hon.  Mr.  Abbott  said :  This  detines  a  qualified  acceptance.  Now 
we  understand,  in  the  general  wa^^  what  a  qualified  acceptance  is, 
but  there  is  a  special  definition  in  this  clause  which  niakes  an 
acceptance  to  pay  at  a  particular  place  a  (|ualif1ed  acceptance  if  it 
says  "  and  not  otherwise  or  elsewdiere,"  but  not  a  ([ualified  acce})t- 
ance  if  it  omits  those  sacramental  words.  On  examining  the  Bill  we 
find  there  is  no  object  in  it — that  it  accomplishes  no  purpose  :  in 
both  cases  the  Bill  must  be  presented  ^diere  it  is  made  paj'able  by 
the  acceptance.  There  is  no  clause  in  the  Act  which  imposes  any 
additional  penalty  or  liability  on  the  party  who  accepts  the  bill  in 
that  form  than  if  he  accepts  it  in  the  simple  form  stating 
where  he  wants  to  pay  it.  Going  over  the  Bill  with  the  Minister  of 
Justice  and  two  or  three  legal  gentlemen  who  have  come  from  dif- 
ferent parts  of  the  Dominion  to  assist  in  perfecting  this  Bill,  taking 
an  interest  in  it.  we  have  all  satisfied  ourselves  that  there  is  no 
possible  use  in  this  distinction.  I  propose  to  add  these  words  :  "  But 
an  acceptance  to  pay  at  a  particular  specified  place  is  not  conditional 
or  qualified."  That  reall}'  attains  all  the  objects  that  are  desired  to 
be  attained  by  sub-section  (c)  without  creating  a  complication  which 
was  incomprehensible  to  me  and  to  a  great  many  others  who  saw  it 
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and  which  was  found  to  be  of  no  use  when  we  came  to  nndei'- 
stand  it.  1  have  had  letters  from  various  parties,  including  the 
Bank  of  Montreal,  begging  that  this  distinction  l)e  not  recognized  in 
the  Bill,  as  it  i«  unknown  in  Lower  Canada  and  not  much  practiced 
anywhere  else. 

Hon.  Mr.  KArLHACH.  I  tliink  that  the  amendment  is  a  very 
proper  one,  but  there  certainly  have  been  some  decisions  in  our 
courts  in  the  lower  Provinces  that  tlie  words,  "  Not  otherwise  or 
elsewhere,"  have  relieved  the  drawer  or  endorser. 

Hon.  Mr.  Ajujott.     We  escape  that  now. 

The  amendment  was  agreed  to. 

Hon.  Mr.  Aiii5(vrT  moved  that  sub-section  (c)  be  struck  out  of  the 
Bill. 

The  motion  was  agreed  to,  and  the  clause,  as  amended,  was  adopted, 

Hon.  Mr.  Aj^jjott.     The   House  will  reniend)er  that  in  the  Bill  as 
drafted  there  was  a  clause  which  reli(3ved  l)anks  (jf  responsibility  if 
they  paid  a  che([ue  payable  to  order,  the  endorsement  of  which  was 
forged — that  is  to  say,  the  forgery  of  an  endorser's  name  on  a  checjue 
was  at  the  risk  of  the  maker  of  the  cheque,  and  not  the  baidc.     That 
is  not  our  law  in  Canada.     It  has  been  the  law  in  England  for  some 
time,  but  it  appeared  so  olyectionable  in  the  other  House  that  it  was 
struck  out  of  the  Bill  there,  and  in  this    House  no  disposition  has 
been  shown  to  replace  it.     But  there  is  a  hardship  connected  with 
it:    the  bank  might  remain  under  the  obligation  to  payback  the 
money  represented  by  the  forged  cheque  till  the  period  elapsed  within 
which  a  reme<ly  might  be  had,  which  is  six  years  in  Ontario  and 
live  years  in  other  parts  of  the  Dominion.     That  would  l)e  a  gross 
injustice,  because  the  person  who  draws  the  checjue  ought  to  know 
hefore  that  period  of  time  occurs  whether  the  che(jue  was  properly 
paid  or  not,  and  they  ought  to  let  the  bank  know,  and  not  leave  the 
bank  without  the  information  so  long  that  the  people    concerned 
might  have  died,  or  left  the  country,  or  become  insolvent,  and  the 
bank  entirely  lose  the  amount.     It  has  been  suggested  by  the  hon. 
f]fentleman  from    Montreal    (Mi-.    Drummond),  who,  I  am  sorry  to 
observe,  is  not  here  to-day,  that  it  would  bo  advantageous  and  just 
that  there  should  be  some  limitation  to  the  time  during  which  a  man 
might  call  on  a  bank  to  replace  money  paid  on  cheque  with  a  forged 
endorsement.     We  have  all  felt  the  force  of  that,  and  have  come  to 
the  conclusion  to  propose  to  the  House  to  make  a  limitation  in  clause 
24.     We  propose  to  append  a  sub-section  the  effect  of  which  is  that 
the  bank  shall  not  be  liable  for  paying  a  checjue  on  which  there  is  a, 
forged  endorsement,  to  repay  the  money  to  the  drawer  of  the  cheque 
unless  within  a  year  from  the  time  he  receives  notice  that  the  cheque 


( 


P    I 


506 


Appendix. 


was  paid  he  gives  the  bank  notice  in  writing  that  the  endorsement 
was  forged,  and  we  propose  to  put  the  notice  either  in  the  reception 
of  his  bank-book  or  ot'  liis  cheques,  or  any  otlier  form  of  notice 
whicli  may  be  a(k)pted ;  but  those  are  the  two  forms  in  wliicli  the 
drawer  wouhl  be  certain  to  receive  notice.  To  k^ave  it  longer  than 
one  year  I  think  woukl  be  a  gross  injustice  to  the  bank.  The  bank 
shoukl  receive  notice,  so  as  to  be  able  to  take  steps  to  recover  the 
money  from  the  parties  who  have  improperly  obtained  it.  There  is 
one  proviso  to  the  clause,  and  we  propose  to  add  another  to  apply  to 
the  case  of  a  man  who  ought  to  have  received  the  cheque,  or  whose 
name  was  forged.  In  case  a  cheiiue  should  have  been  given  to  him 
by  the  drawer  in  payment  of  a  debt,  of  course  he  ought  not  to  be 
deprived  of  his  remedy  for  the  recovery  of  the  debt  in  case  of  his 
not  getting  the  checjue ;  but,  at  the  same  time,  he  cannot  be  con- 
sidered to  be  free  from  blame  for  having  let  the  cheque  go  out  of 
his  possession,  or  not  having  taken  care  of  it,  and  he  has  a  right, 
within  the  same  period,  to  recover  the  amount  of  the  cheque. 

Hon.  Mr.  DeBoucheiiville.  But  if  he  is  prevented  by  sickness 
from  getting  it,  or  if  he  has  net  received  notice  ? 

Hon.  Mr.  Aniurrr.     He  must  have  received  notice. 

Hon.  Mr.  DeBoucherville.  But  suppose  he  was  very  sick  for 
months  ? 

Hon,  Mr.  AiiHOTT.  The  banks  desired  to  have  it  a  month  ;  then 
it  was  proposed  to  have  it  six  months,  but  we  fixed  it  at  twelve 
months,  because  we  considered  that  tliat  was  long  enough. 

The  motion  was  aufreed  to. 

Hon.  Mr.  Abbott.  Sub-section  4  of  section  30  is  the  one  in  which 
I  think  it  is  that  a  patent  note — a  note  given  for  a  patent — shall 
have  the  consideration  written  upon  the  face  of  it,  and  the  man 
who  issues  the  note  given  for  a  patent  on  which  these  words  do  not 
appear  is  liable  to  a  penalty.  He  is  guilty  of  a  misdemeanor 
under  the  term  of  this  law.  The  clause  as  drawn  only  applies  to  a 
bill.  There  is  a  general  clause  in  the  latter  end  of  the  Act  which 
says  that  the  provisions  with  respect  to  bills  shall  apply  to  notes 
where  the  circumstances  are  analogous,  but  I  had  my  doubts 
whether  we  could  carry  or  try  an  offence  punishable  by  fine  or  im- 
prisonment for  it  by  any  such  incidental  legislation  as  that,  and  so 
had  some  hon.  gentlemen  opposite  when  the  (juestion  came  up.  So 
I  propose  to  add  after  the  word  "  Bill  "  in  this  section  the  word 
"note,"  and  this  word  "note"  is  characterized  all  through  it  after- 
wards as  an  instrument,  and  therefore  that  will  certainly  apply. 

Hon.  Mr.  PowEii.  I  quite  concur  in  what  the  hon.  gentleman 
says,  but  it  occurs  to  me  that  inasmuch  as  the  early  part  of  this  Bill 
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deals  altogether  with  bills,  one  would  not  naturally  look  in  tlii.^ 
part  of  the  Bill  after  it  becomes  law  for  any  revision  with  respect  to 
promissory  notes. 

Hon.  Mr.  Abbott.  Yes  ;  there  is  a  clause  whicli  refers  you,  when 
you  come  to  "  promissory  notes,"  to  "  bills  "  for  the  law  with  respect 
to  promissory  notes. 

Hon,  Mr.  Power.  The  instruments  which  are  given  for  this  pur- 
pose are  all  notes. 

Hon.  Mr.  Abi50TT.  One  of  the  difficulties  is  this  :  A  man  who 
sells  a  patent  right  and  gets  a  note  for  it  may  come  back  after  a  few 
<lays  and  say  :  "  I  have  made  such  arrangements  that  I  can  give  you 
three  months  more  if  you  like  to  renew  that  bill  for  six  months,  and 
he  gets  a  renewal  of  the  bill  on  which  he  does  not  write  the  con- 
sideration. This  point  was  raised  on  the  argument  that  although 
the  man  who  takes  the  bill  and  passes  it  is  liable  to  a  penalty  when 
he  passes  it,  he  can  sue  on  it,  and  act  upon  it  in  any  way  he  likes  up 
to  that  time.  Of  course,  it  can  be  answered  that  if  he  sues  upon  it 
himself  the  maker  has  a  defence,  but  then  the  maker  may  have 
difficulty  in  proving  his  defence — that  it  was  given  originally  for  a 
patent  riglit.  Therefore,  my  hon.  friend  from  Ottawa  suggested, 
and  I  think  some  other  hon.  gentleman  spoke  in  the  same  sense,  that 
Nve  should  make  the  bill  void  if  these  words  are  not  written  upon  it. 
Certainly,  if  we  choose  to  create  a  penalty  which  is  to  bo  paid  by 
the  person  who  procures  the  note  we  might,  with  e(|ual  propriety, 
say  that  he  shall  not  recover  on  it.  So  I  propose  to  add  to  sub- 
section 4  these  words :  "  And  without  such  words  thereon  such 
instrument  and  any  renewal  thereof  shall  be  void,  except  in  the 
hands  of  the  holder  in  due  course  without  notice  of  the  consideration." 

I  had  the  pleasure  of  conferring  with  my  hon.  friend  from  Ottawa 
on  this  amendment  and  he  concurred  in  it. 

The  amendment  was  agreed  to. 

Hon.  Mr.  Abbott.  Section  42  is  a  section  which  was  not 
reserved,  but  which  was  the  subject  of  discussion.  The  point 
in  that  section  was,  whether  we  should  require  that  a  bill 
sliould  be  duly  presented  for  acceptance  on  the  day  stated 
for  payment  or  on  the  next  following  day,  as  enacted  in  this 
clause.  With  reference  to  that,  I  may  say  that  the  English 
Act  provides  that  a  bill  must  be  presented  within  a  reasonable  time, 
leaving  the  time  to  the  appreciation  of  the  judge  of  the  court,  if  it 
sliould  go  before  a  court.  That  "•"■^s  the  way  in  which  this  Bill  was 
drafted,  and  it  came  in  that  form  Tore  the  other  House,  but  there 
was  such  a  strong  opposition  manifested  to  it  there  that  the  Minis- 
ter felt  disposed  to  make  the  amendment  which  places  it  in  its 
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prost'iit  shape.  Hon.  <,''i'ntleiiit'n  Iutc  the  otlicr  day  tlion^^ht  it  was 
too  short  a  period  of  time,  and  altli()Uf;h  I  would  he  (piite  satistied 
to  pass  the;  Bill  in  tlie  t'onn  in  whieh  it  was  ori^^inall}'  introduced, 
and  as  far  as  my  own  information  n^oes  J  would  prefei-  that  to  any 
specific  limitation,  yet  I  do  not  know  if  we  extend  this  time  a  little 
but  wt'  shall  metit  all  the  difHculties  of  the  ease.  As  was  su<;gested 
the  other  day,  I  proposed  to  the  House  to  make  it  witliin  two  days 
of  presentment,  so  that  will  i^ive  three  daj's  in  all  for  proeuring  the 
acceptance.  I  will  therefore  move  to  strike  out  the  words  "on  the 
next  followino-  day,  not  heing  a  legal  holiday  or  non-juridical  day," 
and  in.sert  the  words  "within  two  days  thereof." 

Hon.  Mr.  McKay.  Although  the  extra  day  is  ([uite  an  improve- 
ment, I  very  much  prefer  the  Knglish  Act,  for  theri;  ai'c  occasions, 
and  a  g^-eat  many  of  them,  where  the  drafts  are  made  before  the 
invoices  are  received,  and  it  is  almo.st  impossible  to  accept  theuj 
without  knowing  whether  the  amounts  are  correct  or  not. 

Hon.  Mr.  Ahisott.  I'here  is  this  to  be  said  in  reference  to  it : 
Inland  Ijills  do  not  recpiin;  to  be  protested  except  in  Quebec.  All 
that  needs  to  be  dime  is  to  send  a  notice  that  the  bill  has  not  been 
accepted,  and  the  bank  can  do  that  without  causing  any  expense, 
and  can  hold  the  bill  as  hjng  as  it  clujoses,  to  get  the  acceptance, 
and  no  harm  is  done  if,  within  a  few  days,  the  consignment  comes 
and  the  bill  is  accepted. 

Hon.  Mr.  Dickev.  What  would  be  the  effect  supposing  the 
second  day  is  a  mm-juridical  day  ? 

Hon.  Mr.  Ahho'IT.  The  law  provides  that  a  non-juridical  day 
does  not  count. 

The  amendment  was  agreed  to. 

Hon.  Mr.  Ahi'.ott.  In  section  51  in  the  law  as  we  have  it  now, 
and  until  this  Bill  becomes  law,  there  is  no  provision  that  a  clerk 
or  agent  of  a  bank  shall  not  act  as  a  n(  tary  in  prote.sting  of  a  bill 
or  note  payable  at  the  bank  in  which  he  is  employed.  It  is  per- 
fectly obvious  that  it  would  never  do  to  allow  a  bank  to  liave  its 
own  clerks  act  as  notaries,  to  regulate  any  difficulties  which  may 
occur.  I  will  therefore  move  an  amendment  as  clause  (a)  to  come 
in  after  section  51,  as  follows  : — 

"No  clerk,  teller  or  ajzont  of  any  bank  shall  act  as  a  notary  in  the  protesting 
of  any  bill  or  note  payable  at  the  bank  or  at  any  of  the  branches  of  the  bank 
in  which  he  is  employed." 

The  amendment  was  agreed  to. 

Hon.  Mr.  Ajjbott.  In  section  56  I  propose  to  add  the  w^ords  "and 
is  subject  to  all  the  provisions  of  this  Act  respecting  endorsers,"  at 
the  end  of  the  clause.  This  is  to  get  over  a  difficulty  which  has 
occurred  in  Lower  Canada  and,  I  suppose,  elsewhere,  as  to  the  neces- 
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sity for  giving  notice  to  an  endorser  on  a  note  poiir  ai'al,  the  notice 
that  we  an;  bound  to  <dve  to  an  onlinarv  endorser. 

The  amendment  was  agreed  to. 

Hon.  Mr.  Ahhott.  In  clause  79  my  attention  has  been  called  by 
a  colleague  in  Ah)ntreal  to  a  point  which  is  important  in  this  Hill. 
There  is  a  clause  in  section  71  which  deals  with  the  contlict  of  laws 
where  bills  are  made  and  fall  due  in  difterent  countries.  There  is 
no  provision  in  our  law  which  gives  any  force  or  effect  to  an  official 
instrument  connected  with  a  protest  with  a  bill  or  note  in  a  foreign 
country,  and  it  is  (piite  obvious  that  there  ought  to  be.  Under  the 
county  of  nations  perhaps  om*  officials  would  take  notice  of  a  pro- 
test of  a  note  or  bill  in  Germanv  or  France  or  other  foreimi  coun- 
tries,  but  we  have  all  thought  it  better  to  clear  it  up  l)y  stating 
distinctly  in  the  Act  that  an  official  notarial  copy  of  protest  in  a 
foreign  country,  or  the  notice  given  and  the  notarial  certificate  of 
service,  shall  be  prhn''i  facie  evidence  that  the  note  has  been 
protested  and  the  notice  given  in  the  maimer  in  whicli  these  instru- 
ments indicate,  and  1  have  prepared  an  amendment  in  this  form  : — 

Page  25,  line  20. — After  "payable"  insert :  "  (/)  If  a  bill  or  note  presented  for 
accepiiance  and  payable  ont  of  Canada  is  protested  for  non-aceeptance  or  non- 
payment, a  notarial  copy  of  tlie  protest,  and  of  the  notice  of  dishonor,  and  a 
notarial  certificate  of  the  service  of  such  iiptice,  shall  be  received  in  all  courts 
as  jjrimd  facie  evidence  of  such  protest,  notice  anO  service." 

The  amendment  was  agreed  to. 

Hon.   Mr.  Ahhott.     Clauses  78  and  79  were  required  to  stand, 
because  it  was  thought  they  bore  some  analogy  to  the  clause  respect- 
ing forged  endorsements,  which   was  struck  out,  and  which  this 
House  disapproves  of.     Clause  78  can  scarcely  be  said  to  present 
such  analogy.     Clause  79  <loes,  to  some  exttmt,  l)ear  a  very  faint 
analogy  ;  but  I  would  call  the  attention  of  the  House  to  this  fact, 
that  these  two  clauses  are  a  part  of  the  system  which  is  introduced 
from  England,  and  which  has  never  been  used,  and  I  doubt  for  my 
part  if  it  ever  will  be  used,  of  cross-che(|ues.     We  know  nothing  of 
that  in  Canada  now.     It  is  used  to  some  extent  in  England,  and  the 
provisions  with  respect  to  these  cross-cheques  are  copied  in  section 
78  word  for  word  from  the  English  law  on  that  subject.     No  one 
need  use  a  cross-che(|ue  unless  he  likes,  and  if  he  does  we  think  it 
would  be   better  that   he  shoidd    use    it  in    confonuitv    with   the 
English  system — that  we  should  not  make  any  change  now.     We 
do  not  know  much  about  the  practice  ourselves.     We  have  had  no 
experience  of  it  in  this  country,  and  we  think  it  better  to  leave  it 
as  it  has  been  in  England  for  many  years,  and  approved  of  there, 
and  passed   in   recent   Statutes   as  the   law  there,  and  if  any  diffi» 
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culty  or  dispute  arises  in  the  use  of  this  system  of  cross-cheques  we 
sluill  have  tiie  jurisprudence  of  England  to  refer  to,  to  give  us  the 
proper  construction,  and  we  have  thouglit  it  better  to  ask  the  com- 
nuttee  to  pass  the  clauses  as  they  stand. 

The  clauses  were  adopted. 

Hon.  Mr.  Ahhott.  Section  <S0  I  thought  ohjectionahle,  l)ecause  it 
imposed  u])on  the  lujlder  of  a  promissory  note  no  moiv  stringent 
o])ligations  with  reference  to  the  place  of  payment  than  the  maker, 
and  it  gave  the  maker  of  the  promissory  note  a  greater  measure  of 
relief  in  the  event  of  non-presentation  than  was  pei'mitted  in  other 
portions  of  the  Act.  The  wliole  theory  of  this  Bill  is  that  bills  and 
notes  are  treated  on  exactly  the  same  principle,  and  the  parties  to 
which,  ^^ho  ure  analogous  <>  each  other,  come  under  the  same  rules. 
The  bill  must  be  prei-enti  at  the  place  of  payment,  but  it  does  not 
release  the  acc(>ptor  if  it  is  not  presented  at  the  place  of  payment.  It 
may  be  presented  at  any  time,  or  it  may  not  be  presented  at  all,  except 
to  hold  the  endorsers  ;  but  with  regard  to  the  acceptor,  lie  being 
primarily  liable,  the  law  docs  not  render  it  imper.ttive  that  the 
presentation  shall  be  made  at  the  place  mentioned  in  the  body  of 
the  note,  but  the  holder  takes  the  precaution  to  present  it,  because 
he  is  placed  in  this  position,  that  if  he  does  not  present  it  thei-e  he 
runs  the  risk  of  being  told  there  were  funds  there  on  that  day  to 
pay  it,  and  lie  must  pay  the  "cost  or  sue,  before  he  can  collect  it. 
Now,  I  propose  to  strike  out  the  words  "before  action,  in  order  to 
render  the  maker  liable  in  any  other  case,"  and  insert  these  words  : 

"But  the  maker  is  not  discharged  by  the  omission  to  present  the  note  for  pay- 
ment on  the  day  that  it  matures ;  but  if  any  suit  or  action  is  instituted  tliereon 
against  him  before  presentation,  the  costs  thereof  shall  be  in  the  discretion  of 
the  court,  if  no  place  of  payment  is  specilied  in  the  body  of  the  note." 

Hon.  Mr.  Kaulbach.  Is  that  not  a  large  discretion  allowed  to 
the  coui-t  ?  If  the  note  is  not  presented  why  not  make  the  party 
who  siies  liable  for  the  costs  ? 

Hon.  Mr.  Abbott.  Because  the  party  who  made  the  note  may 
not  have  provided  any  money  at  the  place  of  presentment,  and  that 
relieves  the  holder  from  the  necessity  of  presenting  there.  The  judge 
will  only  exercise  the  discretion  in  cases  where  the  money  is  provided 
at  the  place  of  payment. 

Hon,  Mr.  Kaulbach.  Supposing  it  is  made  payable  at  the  maker's 
house  ? 

Hon.  Mr.  Abbott.  That  is  the  same  as  making  it  payable  by 
himself. 

Hon.  Mr.  Scott.  I  think  65  or  70  per  cent,  of  all  the  notes  that 
are  made  in  this  Province  are  not  paid  in  at  the  place  of  present- 
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ment. They  are  made  payable  at  a  certain  bank,  but  the  note  i.s 
taken,  knowing  that  the  maker  does  not  keep  an  account  at  tlie 
l»ank.  Supposing  by  any  possibh;  chance  the  money  was  placed  in 
the  banc  the  day  of  payment,  and  withdrawn  tiie  day  afterwards, 
and  tilt  holder  calls  at  the  maker's  office  the  next  day  and  presents 
the  note,  the  makia*  of  the  note  is  perfectly  independent,  because  the 
nioiiey  had  been  provided  the  previous  day  at  the  bank  for  payment 
and  if  the  note  was  not  paid  on  that  day  it  was  thi;  holdei's  fault. 

Hon.  Mr.  Amhott.  The  Bill  provides  that  tlu^  note  can  be  })re- 
sented  at  any  time  before  action.  Tiie  only  thing  tlie  iiolder  recpiirt's 
to  save  himself  from  paying  the  costs  is  to  present  the  note  befoi'e 
he  sues.  There  is  one  clause  here  which  none  of  us  see  the  use  of. 
It  is  tlie  y(Jth  clause  :  we  d(^  not  know  what  tiie  bearintf^of  it  would 

1  •  •  •  • 

be.  It  IS  contusing,  l)ecause  the  rules  of  the  connnon  law  in  England 
are  not  the  rules  that  we  have  been  in  the  habit  of  applying  to 
che(|ues.     I  move  to  strike  out  this  90th  clause. 

The  motion  was  a(;reed  to. 

Hon.  Mr.  Power.  Does  the  leader  of  the  House  c(msider  at  all 
the  effect  of  the  addition  to  the  98rd  clause  ?  It  appears  to.  me  that 
the  provision  of  the  English  law  was  preferable  to  having  the  work 
done  by  justices  of  the  peace,  inasmuch  as  a  great  many  of  tho.se 
officials  in  this  country  are  not  well  qualified  for  doing  notarial  work. 

Hon.  Mr.  Abbott.  We  have  considered  that  point.  We  think 
that  this  practice,  having  been  prevalent  in  Canada  for  a  great  many 
years,  and  having  been  f*  and  very  satisfactory,  should  be  continued. 
There  are  a  great  many  of  these  officials  throughout  th(3  country, 
and  the  fact  of  their  appointment  indicates  that  they  possess  some 
of  the  necessary  qualifications.  We  feared  that  it  might  lead  to 
abuse  if  any  person  could  be  taken  to  protest  a  note  and  make  such 
a  protest  official  and  authentic.  We  propose  to  leave  the  clause  as 
it  is,  especially  as  there  has  been  no  complaint  as  to  the  working  of 
the  present  system. 

Hon.  Mr.  McClelan,  from  the  connnittee,  reported  the  Bill  with 
amendments,  which  were  concurred  in. 


COMMONS  AMENDMENTS  CONSIDERED. 

The  Order  of  the  Day  being  called,  "  Consideration  of  amendments 
made  by  the  House  of  Commons  to  the  amendments  made  by  the 
Senate  to  Bill  (6)  "An  Act  relating  to  Bills  of  Exchange,  Cheques  and 
Promissory  Notes." 
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Hon.  Mr.  Abiu)TT  said  :  The  amendment  wliicli  the  House  of  Com- 
mons made  to  the  Bill  is  an  amendunmt  to  the  24th  clause.     This 
clause  gave  rise  to  a  great  deal  of  diseui^sion  in  another  place,   the 
Bill  first  introduced  providing  that  banks  should  not  be  responsible 
for  the  payment  made  upon  a  chetjue  on  a  forged  endorsement.  That 
was  struck  out  in  the  Lower  House  and  the  banks  were  left  respon- 
sible, as  they  were  under  the  ordinary  law  of  the  country,  for  the 
payment  of  a  che([ue  (jn  which  there  was  a  forged    endorsement. 
Now,  this  House  considered  that  the  time   under  which   the   banks 
would  be  subject  to  that  liability  was  too  long — it  was  too  much  to 
compel  them  to  remain  under  such  a  liability  for  six  years,  during 
which  time  they  probably  would  have  lost  all  possibility  of  tracing 
the  forgery  ;  and   we   fixed  one  year  from   the   date  on  which  the 
drawer  of  the  checpie  should  receive  notice  of  the  payment  of  it  by 
the  delivery  to  him  of  any  book,  statement  of  account,  cheques  or 
otherwise   during  which   the  liability  of  the  banks    will    continue. 
That  was  our  amendment.     When  this  Bill   reached  the   House    of 
Connnons  it  was  thought  that  was  too  long  a  period  for  the  notice 
to  run — that  is  to  say,  that  the  notice  ought  to  be  given  to  the  bank 
in  a  shorter  period  than  a  year — and  they  though  it  was  too  favor- 
able to  the  bank  to  allow^  the  delivery   of  the  book  or  clie(}ue,  or 
statement  of  account,  to  be  a  notice  ;  and  therefore  they  altered  it 
in  this  way,  that  the  notice  must  be  given  by  the  drawer  within  one 
month  after   he  has   "  ac(|uired  notice  of  the  forgery."      It  seems 
difhcult   to   ascertain  how  he  could   receive    notice  of  the  forgery, 
because  in  point  of  fact  no  one  else  is  supposed   to  know  about  the 
forgery  :  he  finds  it  out  him.self.     If  it  is  found  out  at  all  it  must  be 
he  who  discovers  it,  in  all  probability.     Therefore,  it  does  not  appear 
to  me  to  be  an  accurate  way  of  describling  the  notice  he  should 
recei   3.     But  I  also  think,  if  the  cheques  are   handed   back  to  the 
drawer,  that  a  court  would  probably   hold   that  the  giving  back  of 
the  cheque  with  the  forgery  endorsed   on  it  would   be   constructive 
notice,  and  would  probably  hold  that  he   must  give  notice  to  the 
bank  within  one  month  after  he  receives  back  his  che<jues.     That  is 
a  very  short  time  indeed  ;  and  moreover  it  nnist  be  remembered  that 
this  afi'ects  the  party  for  whom  the  cheque  was  intended  as  well  as 
the  drawer.     Therefore,  the  time  is  altogether  too  short. 

lion.  Mr.  Scott.  Altogether.    The  man  might  be  away  in  Europe. 

Hon.  Mr.  Ahbott.  I  have  had  some  conversation  with  some  gen- 
tlemen who  moved  the  amendment  in  the  Lower  House  and  su[»- 
ported  it,  and  with  my  hon.  colleague,  the  Minister  of  Justice,  who 
took  part  in  the  debate  ;  and  I  find  that  if  we  were  to  substitute 
the  same   period  in   their   amendment   which    we   put   in  our  own 
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amendment — that  is,  a  year — it  would  probably  be  accepted,  and  it 
seems  to  me  that  the  best  way  of  remedying  the  difficulty  is  just  to 
substitute  a  year  for  a  month,  the  effect  of  which  would  be  to  restore 
the  Bill  to  pretty  much  the  form  in  which  it  left  tli..-!  House.  I  move 
that  the  amendment  be  not  not  concurred  in,  but  that  it  be  further 
amended  by  inserting  the  word  "year"  instead  of  "  month"  in  the 
amendment. 

Hon.  Mr.  Drummond.  I  think  in  view  of  that  amendment,  the 
checjues  should  be  returned  frequently.  It  is  not  the  practice  of 
men  in  business  to  reipiire  their  cheques  to  be  returned  to  them 
oftener  than  once  a  year. 

Hon.  Mr.  Ogilvie.  The  forgery  would  be  noticed  in  the  bank 
book. 

Hon.  Mr.  Drummond.  Some  people  do  not  get  their  bank  books 
Ijack  very  often. 

Hon.  Mr.  Ahboit.  If  the  banks  wish  to  relieve  themselves  of  the 
responsibility  they  can  send  back  the  cheques. 

Hon.  Mr.  Drummond.  The  suggestion  tiiat  I  was  about  to  make 
was,  that  they  should  send  back  the  che(|ues,  say  at  the  end  of  every 
month. 

The  motion  was  agreed  to. 

Hon.  Mr.  Ahhott  moved  : 

That  the  said  Bill  be  returned  to  the  House  of  Commons,  by  one  of  the 
^Masters  in  Cliancery,  together  with  a  Message  to  acqiniint  that  Ilouae  that  the 
.Senate  does  not  eoncur  in  the  amendment  made  by  the  House  of  Commons  to 
tlm  amendments  made  by  the  Senate  to  the  said  Bill,  for  the  following  reason  : — 

Because  the  limitation  of  the  riglit  of  action,  by  the  drawer  against  the  drawee 
provided  for  by  the  amendnaent  of  the  House  of  Commons  to  the  amend- 
ments made  by  the  Senate  to  clause  24  of  the  said  Bill,  to  the  period  of  one 
month  after  the  drawer  lias  acquired  notice  of  such  forgery,  is  too  short  for  the 
proper  protection  of  his  rigiits  and  of  the  riglits  and  interests  of  other  parties 
wlio  may  be  aft'ected  by  such  limi  atiori ;  and  further  to  acquaint  that  House 
that,  for  the  said  reason,  the  Senate  liatli  amended  the  said  amendment  made 
by  tlie  House  of  Commons,  by  substituting  therein  the  word  "year"  for  the 
word  "  month."  to  which  amendment  the  Senate  doth  desire  the  concurrence  of 
tliat  House. 

The  motion  was  agreed  to. 
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CANADA  REVISED  STATUTES,  1886. 
CHAPTER  123. 

An  Act  respecting  Bills  of  Exchange  and  Promissoiy 

Notes. 

(Repealed  by  the  Bills  of  Exchange  Act,  1890.) 

HER  Majesty,  by  and  with  the  advice  and  consent  of 
the  Senate  and  House  of  Commons  of  Canada, 
enacts  as  follows : — 

1.  Every  bill  of  exchange  or  promissory  note  which  is  on  what  days^ 
made  payable  at  a  month,  or  months,  from  and  after  the  shafi^mature!* 
date  thereof,  shall  become  due  and  payable  on  the  same 
numbered  day  of  the  month  in  which  it  is  made  payable 

as  the  day  on  which  it  is  dated, — unless  there  is  no  such 
day  in  the  month  in  which  it  is  made  payable,  in  which 
case  it  shall  become  due  and  payable  on  the  last  day  of    . 
that  month, — with  the  addition,  in  all  cases,  of  the  days 
of  grace  allowed  by  law.     35  V.,  c.  10,  s.  1. 

2.  Whenever  the  last  day  of  grace,  in  respect  (  '"  the  when  last  day- 
payment  of  a  bill  of  exchange  or  a  promissory  note,  falls  non-juridic^ai 
on  a  legal  holiday  or  non -juridical  day  in  the  Province  day. 
where  any  such  bill  or  note  is  payable,  then  the  day  next 
following  not  being  a  legal  holiday  or  non-juridical  day 

in  such  Province  shall  be  the  last  day  of  grace  as  to  such 
bill  or  note.     35  V.,  c.  8,  s.  8,  part ; — 42  V.,  c.  47,  s.  4. 

3.  In  all  matters  relating  to  bills  of  exchange  and  pro- Non-juridical' 
raissory  notes,  the  following  and  no  other  shall  be  ob-  ^ '*'^* 
served  as  legal  holidays  or  non-juridical  days,  that  is  to 

say:— 

(a)  In  all  the  Provinces  of  Canada,  except  the  Province  Elsewhere  thai* 
of  Quebec — 

Sundays ; 

New  Year's  Day ; 

Good  Friday  ; 

Easter  Monday ; 

Christmas  Day ; 


ill  Quebec. 
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In  Quebec. 
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The  birthday  (or  the  day  fixed  by  proclamation  for  the 
celebration  of  the  birthday)  of  the  reigning  Sovereign  ; 

The  first  day  of  July  (Dominion  Day),  and  if  that  day 
is  a  Sunday,  then  the  second  day  of  July  as  the  same 
holiday ; 

Any  day  appointed  by  proclamation  for  a  public  holi- 
day, or  for  a  general  fast,  or  a  general  thanksgiving 
throughout  Canada ;  and  the  day  next  following  New 
Year's  Day  and  Christmas  Day,  when  those  days  respect- 
ively fall  on  Sunday  ; 

(b)  And  iu  the  Province  of  Quebec  the  said  days,  and 
also — 

The  Epiphany  ; 

The  Annunciation ; 

The  Ascension ; 

Corpus  Christi ; 

St.  Peter  and  St.  Paul's  Dav  ; 

All  Saints'  Day ; 

Conception  Day  ; 

(c)  And  also,  in  any  one  of  the  Provinces  of  Canada, 
any  day  appointed  by  proclamation  of  the  Lieutenant 
Governor  of  such  Province,  for  a  public  holiday,  or  for  a 
fast  or  thanksgiving  within  the  same.  85  V.,  c.  8,  s.  8, 
part;—4>2  V.,  c.  47,  s.  3 ;— 46  V.,  c.  20,  s.  11. 

4.  No  acceptance  of  any  bill  of  exchange  shall  be  suffi- 
cient to  bind  or  charge  any  person,  unless  such  acceptance 
is  in  writing  on  the  bill,  or  if  there  is  more  than  one  part 
of  such  bill,  then  on  one  of  the  said  parts.  C.  S.  U.  C, 
c-  42,  s.  7  ;— C.  S.  L.  C,  c.  6 1,  s.  5 ;— 28  V.  (N.  S.),  c.  10, 
s.  5 ;— R.  S.  N.  B.,  c.  116,  s.  4 ;— 27  V.,  (P.  E.  I.),  c.  6,  s.  2. 


"Whutnotice 
of  protest  or 


ot  protest  or  ^-  Nt)t.ice  of  the  protest  or  dishonor  of  any  bill  of 
dishonor  shall  exchange  or  promissory  note  payable  in  Canada  shall  be 
sufficiently  given,  if  it  is  addressed,  in  due  time,  to  any 
party  to  such  bill  or  note  entitled  to  such  notice,  at  the 
place  at  which  such  bill  or  note  is  dated,  unless  any  such 
party  has,  under  his  signature,  on  such  bill  or  note,  de- 
signated another  place, — and  in  such  latter  case  such 
notice  shall  be  sufficiently  given  if  addressed  to  him,  in 
due  time,  at  such  other  place ;  and  such  notices  so  ad- 
dressed shall  be  sufficient  although  the  place  of  residence 
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of  such  party  is  other  than   either  of  such  before  men- 
tioned places.     37  V.,  c.  47y  s.  1. 

6.  No  daniajjes  shall  be  recoverable  in  any  action,  suit  Pftpages  on 

V  Y  1  i.   •  n  •  c    A  1  bills  imyable 

or  proceeding,  brought  in  any  J'rovince  ot  Canada,  upon  in  Canada  or 
any  bill  of  exchangu  drawn  upon  any  person  at  anyplace  ^'•^'^^oundiand. 
in  Canada  or  in  the  Island  of  Newfoundland,  against  any 
party  thereto,  except  for  the  amount  for  which  such  bill 
of  excliange  is  drawn,  and  for  such  further  amounts  as 
arise  from  the  noting  and  protest  of  such  bill  of  exchange, 
and  interest  thereon,  and  exchange  and  re-exchange 
thtreon : 

2.  No  damages  shall  be  recoverable  in  any  action,  suit  ^"iKr*",'!* 

T         ^  ,   ,     .  Ti         .  ,.    /^  1  payable  else- 

or  proceeding,  brought  in  any  rrovince  or  Canada  upon  where, 
any  bill  of  exchange  drawn  upon  any  person  at  any  place 
not  being  in  Canada  or  in  the  Islavid  of  Newfoundland 
against  any  party  thereto,  except  for  the  amount  for 
which  such  bill  of  exchaiifje  is  drawn,  and  for  two  and 
one-half  per  cent  thereon,  and  for  such  fiirther  amounts 
as  arise  from  the  noting  and  protest  of  such  bill  of  ex- 
change, and  interest  thereon,  and  exchange  and  re-ex- 
change thereon.     38  V.,  c.  19,  ss.  1  and  2. 


T.  All  bills  of  exchange  and  promissory  notes  dnawn  or  Protest  of 
made  at  anv  place  in  the  Province  of  Nova  Scotia,  for  the  """■f°?fi''®* 
sum  of  forty  dollars  and  upwards,  upon  or  in  favor  of  b'lis  or  notes. 

ill  x^ov&  oCOti&» 

any  person  or  persons  in  the  said  Province,  may,  on  de- 
fault of  the  acceptance  or  payment  thereof,  be  protested 
by  a  notary  public  ;  and  such  protest  shall,  in  any  action 
on  such  bill  or  note,  be  prima  /acie'evidence  of  presenta- 
tion and  dishonor,  and  also  of  service  of  notice  of  such 
presentation  and  dishonor  as  stated  in  such  protest ;  for 
which  protest  there  shall  be  charged  a  notarial  fee  of  fifty 
cents  for  protest  and  twenty-five  cents  for  each  notice. 
42  v.,  c.  40,  s.  1.  - 

S.  All  bills  of  exchange  and  promissory  notes  payable  And  in  Prince 
at  any  place  in  the  Province  of  Prince  Edward  Island,  f or  ^^j^*'*^  ^^' 
the  sum  of  forty  dollars  and  upwards,  may,  on  default  of 
the  acceptance  or  payment  thereof,  be  protested  by  a 
notary  public ;  and  such  protest  shall,  in  any  action  on 
such  bill  or  note,  be  prlmd  facie  evidence  of  presentation 
and  dishonor,  and  also  of  service  of  notice  of  such  pre- 
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sentation  and  dishonor,  as  stated  in  such  protest;  for 
which  protest  there  shall  be  charged  a  notarial  fee  of 
fifty  cents  for  protest  and  twenty-five  cents  for  each 
notice.     46  V.,  c.  22,  s.  2. 

9.  In  the  Province  of  Prince  Edward  Island,  if  any 
person  accepts  a  bill  of  exchange,  payable  at  the  office  or 
place  of  business  of  any  bank  or  other  place,  without 
further  expression  in  his  acceptance,  such  acceptance  shall 
be  deemed  and  taken  to  be,  to  all  intents  and  purposes, 
a  general  acceptance  of  such  bill ;  but  if  the  acceptor,  in 
his  acceptance,  expresses  that  he  accepts  the  bill  payable 
at  the  office  or  place  of  business  of  any  bank,  or  other 
place  only,  and  not  otherwise  or  elsewhere,  such  accept- 
ance shall  be  deemed,  and  taken  to  be,  to  all  intents  and 
purposes,  a  qualified  acceptance  of  such  bill ;  and  the 
acceptor  shall  not  be  liable  to  pay  the  said  bill,  unless 
payment  has  been  first  duly  demanded  at  such  office  or 
place  of  business  in  such  bank  or  other  place.  27  V. 
(P.  E.  I.),  c.  6,  s.  1. 

10.  When  any  promissory  note  or  bill  of  exchange  is 
payable  at  any  place  out  of  the  Province  of  New  Bruns- 
wick, whether  the  same  is  drawn  in  or  out  of  the  said 
Province,  a  notarial  protest  of  the  presentment  and  dis- 
honor of  such  promissory  note  or  bill  of  exchange  shall 
be  received  in  all  courts  in  the  said  Province  as  evidence 
of  the  fact  of  presentment  and  dishonor  stated  in  such 
protest,  in  like  manner  as  in  case  of  a  protest  of  non- 
payment of  a  foreign  bill  of  exchange.  22  V.  (N.B.),  c. 
22,  s.  4. 

bank^o^cf  a^s       H-  ^o  clerk,  teller  or  agent  of  any  bank  shall  act  as 
notary.  ^  notary  in  the  protesting  of  any  bill  or  promissory  note, 

payable  at  the  bank,  or  at  any  of  the  agencies  of  the 
bank  in  which  he  is  employed.     C.  S.  C,  c.  57,  s.  8. 

Bill  given  for        1§5.  Everv  bill  of   excliange  or   promissory  note,  the 

a  patent  right  .,        .•  n       i  •   i  •   j.      •  i     i  •  i       e 

to  have  certain  Consideration  ot  which  consists,  in  whole  or  in  part,  or 
WOT  8  on  Its  |.j^g  purchase  money  of  a  patent  right,  or  of  a  partial  in- 
terest, limited  geograph 'ally  or  otherwise,  in  a  patent 
right,  shall  have  written  or  printed  prominently  and 
legibly  across  the  face  thereof,  before  the  same  is  issued, 
the  words  "  given  for  a  patent  right."     47  V.,  c.  38,  s.  1 


Notarial  pro- 
test of  note  or 
bill  evidence 
inN.B. 
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13.  The  endorsee  or  other  transferee  of  any  such  in-  Transferee  to 
strum ent  having  the  words  aforesaid  so  printed  or  written  m^ni'subjeot 
therron,  shall  take  the  same  subject  to  any  defence  or ^° fjg^^' "'" 
set-off'  in  respect  of  the  whole  or  any  part  thereof,  which 

would  have  existed  between  the  original  parties.  47  V., 
c.  38,  s.  2. 

14.  Every  one  who  issues,  sells  or  transfers,  by  indorse-  Penalty  for 
ment  or  delivery,  any  such  instrument  not  having  the  ins.    nent 
words  "  given  for  a  patent  right "  printed  or  written  in  marked. 
manner  aforesaid  across  the  face  thereof,  knowing  the 
consideration  of   such  instrument  to  have -consisted,  in 
whole  or  in  part,  of  the  purchase  money  of  a  patent  right, 

or  of  a  partial  interest,  limited  geographically  or  other- 
wise, in  a  patent  right,  is  guilty  of  a  misdemeanor,  and 
liable  to  imprisonment  for  any  term  not  exceeding  one 
year,  or  to  such  fine,  not  exceeding  two  hundred  dollars, 
as  the  court  thinks  fit.     47  V.,  c.  38,  s.  3. 

15.  Sections   sixteen   to   twenty-six,   both   inclusive,  P'"°y'.'^*??'. 
apply  to  the  Province  of  Ontario  only.  Onurio. 

16.  If  any  person  accepts  a  bill  of  exchange,  payable  General 

at  a  bank,  or  at  any  other  particular  place,  without  fur-  andTpromise. 
ther  expression  in  his  acceptance,  or  makes  a  promissory 
note  payable  at  a  bank,  or  at  any  particular  place,  with- 
out further  expression  in  that  respect,  such  acceptance 
and  such  promise  shall  be  deemed  and  taken  to  be  a 
general  acceptance  and  a  general  pro:nise  respectively  ? 

2.  If  the  acceptor  expresses,  in  liis  acceptance,  that  heQi^^^i^fi^^^^^ 
accepts  the  bill  payable  at  a  bank,  or  at  any  other  par- promise, 
ticular  place  only  and  not  otherwise  or  elsewhere,  or  if 
the  maker  of  a  promissory  note  expresses  in  the  body  of 
the  note  that  he  promises  to  pay  at  a  bank,  or  at  any 
other  particular  place  only  and  not  otherwise  or  else- 
where, then  such  acceptance  or  promise  shall  be  deemed 
and  taken  to  be  a  qualified  acceptance  or  promise,  and 
the  acceptor  or  maker  shall  not  be  liable  to  pay  the  bill 
or  note,  unless  payment  has  been  first  duly  demanded  at 
such  bank  or  other  place.     C.  S.  U.  C,  c.  42,  ss.  5  and  6. 

17.  No  bill  of  exchange  or  promissory  note,  although  Bin  or  note 

J,  .  °   •  1      ^i.-  •  not  void  for 

given  tor  a  usurious   consideration,  or  upon  a  usurious  usury  in  cer- 
contract,  shall  be  void  in  the  hands  of  an  endorsee  (or  if  *""  °"'^^^' 
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a  note  transferable  by  delivery,  in  the  hands  ofl^  person 
who  accjuired  the  same  as  bearer),  for  valuable  considera- 
tit)ii,  unless  such  endorsee  or  bearer  had,  at  the  time  of 
discounting  or  paying  such  consideration  for  the  same, 
actual  knowledge  that  such  bill  of  exchange  or  promis- 
sory note  was  originally  given  for  a  usurious  considera- 
tion or  upon  a  usurious  contract.     C.  8.  U.  C,  c.  42,  s.  8. 

18.  No  bill  of  exchange  shall  be  presented  for  accept- 
ance on  any  non-juridical  day.     C.  S.  U.  C,  c.  42,  s.  19. 

lO.  If  any  promissory  note  payable  only  at  some  place 
in  the  United  States  of  America,  or  in  some  one  of  the 
Provinces,  Territories  or  Districts  of  Canada  other  than 
the  Provinces  of  Ontario  and  Quebec,  or  in  the  Island  of 
Newfoundland,  and  not  otherwise  or  elsewhere,  is  made 
or  negotiated  within  the  Province  of  Ontario,  and  is  pro- 
tested for  non-payment,  the  holder  shall,  in  addition  to 
the  principal  sum  mentioned  in  the  note,  recover  damages 
at  the  rate  of  four  per  cent,  upon  such  principal  sum,  and 
also  interest  thereon  at  the  rate  of  six  per  centum  per 
annum,  to  be  reckoned  from  the  day  of  the  date  of  the 
protest,  and  such  aggregate  amount,  together  with  the 
expenses  of  protesting  the  note,  and  all  charges  and  post- 
ages incurred  thereon,  shall  he  paid  to  the  holder  at  the 
current  rate  of  exchange  of  the  day  when  the  protest  is 
produced  and  repayment  demanded,  that  is  to  say  :  the 
holder  of  any  such  note,  returned  under  protest^  may  de- 
mand and  recover  from  the  maker  or  endorsers  thereof  so 
much  current  money  of  Canada  as  shall  then  be  equal  to 
the  purchase  of  a  bill  of  exchange  of  the  like  amount 
drawn  on  the  same  place  at  the  same  date  or  sight,  to- 
gether with  the  damages  and  interest  above  mentioned, 
and  also  the  expense  of  protesting  the  note,  and  all 
charges  and  postages  incurred  thereon.  C.  S.  U.  C,  c.  42, 
s.  11. 

20.  When  the  holder  of  a  protested  bill  or  note,  re- 
turned for  non-payment,  notifies  the  drawer,  maker  or 
endorser  of  the  dishonor  thereof,  in  person,  or  delivers 
notice  thereof,  in  writing,  to  an  adult  person  at  his  or  their 
counting  house  or  dwelling  house,  and  they  disagree  about 
the  then  rate  of  exchange  for  commercial  bills,  the  holder 
and  the  drawer,  maker  or  endorser  so  notified,  or  any  of 
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them,  may  apply  to  the  president  or,  in  his  absence,  to 
the  secretary  of  any  board  of  trade  or  chamber  of  com- 
merce in  the  city  or  town,  in  which  tlio  holder  of  such 
protested  bill  or  note,  or  his  agent,  resides,  or  in  the  city 
or  town  nearest  to  the  residence  of  such  ii.)lder  or  agent, 
in  which  there  is  a  board  of  trade  or  chand)er  of  com- 
merce, and  obtain  from  such  president  or  secretary  a  cer- 
tificate in  writiui;  under  his  hand,  statiny:  the  said  rate  of 
exchange ;  and  the  rate  stated  in  such  certificate  shall  i^e 
final  and  conclusive  as  to  the  then  rate  of  exchange,  and 
shall  regulate  the  sum  to  be  paid  accordingly.  C.  S.  U. 
C,  c.  42,  s.  12. 


21.  Every  bdl,  draft  and  order  drawn  by  anv  person  Inland  bills 

•      ,1        r>         •  J}  r\    1.      •  •         -ii  !•  ii       and  notes  to 

m  the  rrovnice  ot  (Jntario  on  any  person  ni  either  oi  the  boar  interest. 
Provinces  of  Ontario  or  Quebec,  and  every  promissory 
note  made  or  negotiated  in  the  Province  of  Ontario,  if 
protested  for  non-payment,  shall  be  subject  to  interest 
from  the  date  of  the  protest,  or  if  interest  is  therein  ex- 
presseil  as  payable  from  a  particular  period,  then  from 
such  period  to  tlie  time  of  payment ;  and  in  case  of  pro- 
tost,  the  expense  of  noting  and  protesting,  and  the  post- 
ages thereby  incurred,  shall  be  allowed  and  paid  to  the 
holder,  over  and  above  the  said  interest.  C.  S.  U.  C,  c. 
42,  s.  13. 


22.  Every  protest  of  inland  or  foreign  bills  of  exchange  bJ'Jn^,^*e™n^ 
or  promissory  notes,  for  di.shonor,  either  by  non-accept- day  ofdis- 
ance  or  non-payment,  may  be  made  on  the  day  of  such 
dishonor,  at  any  time  after  non-acceptance,  or  in  case  of  ^ 

non-payment,  at  any  time  after  the  hour  of  thi-ee  o'clock 
in  the  afternoon.     C.  S.  U.  C,  c.  42,  s.  15. 


2«$.  A  notice  of  such  protest  shall  be  sent  to  each  of  How  notice  of 
the  parties  to  the  bill  or  note,  and  such  notice  shall  be  be  served, 
deemed  to  have  been  duly  served,  for  all  purposes,  upon 
the  person  to  whom  the  same  is  addressed,  if  it  is  depo- 
sited in  the  post  ofSce  nearest  to  the  place  of  making  pre- 
sentment of  such  bill  or  note,  at  any  time  during  the  day 
whereon  such  protest  has  been  made,  or  the  next  juridi- 
cal day  then  following.     C.  S.  U.  C,  c.  42,  s.  16. 
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24.  Every  sucli  protest  and  notice  may  be  according 
to  the  forms  set  forth  in  schedule  A  to  this  Act,  or  to  the 
like  effect.     C.  S.  U.  C,  c.  42,  s.  21,  part. 

25.  The  fees  to  be  taken  by  notaries  public,  for  the 
services  hereinafter  mentioned,  shall  be  as  follow,  and  no 
more,  that  is  to  say :  for  the  protest  of  any  bill,  draft, 
note  or  order,  fifty  cents ;  for  every  notice,  twenty-tivo 
cents  ;  and  for  postage,  the  amount  actually  expended. 
C.  S.  U.  C,  c.  42,  s.  22 ;— C.  S.  C,  c.  57,  s.  1. 

20.  The  Act  of  the  Parliament  of  Great  Britain,  pass- 
ed in  the  fifteenth  year  of  the  reign  of  King  George  the 
Third,  intituled  "  An  Act  to  restrain  the  negotiation  of 
Promissory  Notes  and  Inland  Bills  of  Exchange,  under 
a  limited  sum,  tuitliin  that  'part  of  Great  Britain  called 
England"  and  the  Act  of  the  said  Parliament,  passed  in 
the  seventeenth  year  of  his  said  Majesty's  reign,  intituled 
"An  Act  for  furtlter  restraining  the  negotiation  of  Pro- 
missory Notes  and  Inland  Bills  of  Exchange,  under  a 
limited,  siim,  within  that  part  of  Great  Britain  called 
England"  which  are  inapplicable  to  the  Province  of  On- 
tario, shall  not  extend  to  or  be  in  force  therein,  nor  shall 
the  said  Acts  make  void  any  bills,  notes,  drafts  or  orders, 
which  have  been  or  may  be  made  or  uttered  therein.  C, 
S.  U.  C,  c.  42,  s.  1. 

27.  The  following  sections  of  this  Act  apply  to  the 
Province  of  Quebec  only. 

2S.  The  several  fees  and  charges  mentioned  in  sche- 
dule B  to  this  Act,  relating  to  the  protesting  and  noting 
of  bills  and  notes  in  the  Province  of  Quebec,  together 
with  the  postages  pre-paid  upon  notices  deposited  at  any 
post  office,  may  be  claimed  from  the  holder  of  the  bill  or 
note  by  the  notary  or  justice  of  the  peace  performing 
such  duties,  and  shall  be  recovered  from  such  parties 
thereto  as  are  liable  for  the  payment  of  the  same.  C.  S. 
L.  C,  c.  64,  s.  21. 


Forms  in 
Quebec. 


211.  The  several  notings,  protests,  notices  thereof,  and  I 
services  of  notices  hereinbefore  mentioned,  shall  be  in  I 
the  forms  set  forth  in  the  said  schedule.  C.  S.  L.  C,  c.| 
64,  s.  22.  ■ 
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30.  Every  person  who  represents  himself  to  be  a  notary  unq*|j\yfloj 
for  or  justice  of  the  peace  in  the  Province  of  Quebec,  and  person  notes 
who  acts  as  such  in  and  about  the  protesting  of  a  l)ill  or  bii/7or°note«. 
note,  or  in  and  about  the  noting  of  a  bill,  not  being  such 
notary  for  or  justice  in  the  Province  of  Quebec,  is  guilty 
of  a  misdemeanor,  and  liable  to  imprisonment  for  a  term 
nut  exceeding  six  months.     C.  S.  L.  C,  c.  C4,  s.  23. 

The  articles  of  the  Civil  Code  of  Lower  Canada  relating  to  this 
subject  will  be  found  in  the  collection  of  Statutes  not  consolidated. 
See  infra  page  534. 
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NOVA  SCOTIA   REVISED  STATUTES, 

CHAPTER  82. 

Of  bills  of  exchange  and  proniis.sory  notes. 

(Repealed  by  the   Bills  of  Exchange   Act,  1890.) 

Promissory,  2.  A  promissory  note  shall  be  assignable  or  endorsable 

bie?*w}uf  miiy'  ""  ^^^^  same  manner  as  an  inland  bill  of  exchange,  and  the 
Bue  thereon,     payee  or  endorsee  thereof,  or  the  holder,  where  the  note 

is  payal)le  to  bearer,  may  bring  an  action  thereon  in  his 

own  name. 
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NKW  BRUNSWICK  UKVISKI)  STATUTES, 

CHAPTER  IKi. 

Of  Bills,  Notes,  and  Glioses  in  action. 

(Repealed  by  the  Bills  of  Exchange  Act,  1890.) 

2.  A  note  in  writinjtj  for  money,  payable  to  order  or  Notes  negoti- 
hearer,  s'  ill  be  assignable  and  endorsable  in  the  same"'  ** 
manner  as  an  inland  bill  of  exchange  is  by  the  custom  of 
merchants ;   and  the  payee,  endorsee,  or  holder  thereof, 
may  maintain  an  action  thereon  in  his  own  name 


NEW  BRUNSWICK   STATUTE, 

m  VIC,  (18G7)  CHAP.  34. 

All  Act  to  amend  Chapter  IIG,  Title  XXX,  of  the  Revised 
Statutes,  "  Of  Bills,  Notes,  and  Choses  in  Action ; " 
also  Act  12th  Victoria,  Chapter  39,  relating  thereto. 

(Repealed  by  the  Bills  of  Excliange  Act,  1890.) 

[Passed  17th  June,  1807.] 

Be  it  enacted  by  the  Lieutenant-Governor,  Legislative 
Council  and  Assembly  as  follows : — 

1.  That  all  notes,  drafts  or  orders  in  writing  for  a  sum  Notes,  &c.. 
certain  payable  otherwise  than  in  money,  shall  be  deemed  "„  m'oney'!'^ 
and  held  prima  facie  to  import  that  they  are  given  for  o-y^'fc'^ey^dencl 
valuable  consideration  in  lil     .nanner  as  promissory  notes  of  value, 
for  the  payment  of  money. 
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Tariff  of  Fees  and  Charges  in  the  Province 

OF  Quebec. 

See  Schedule  to  Canada  Revised  Statutes  1886,  ch.  lf!3, 

'page  1G5G. 

For  presenting  and  noting  for  non-acceptance 
any  bill  -f  exchange,  and  keeping  the  same  on 
record.  $1.00 

Copy  of  the  same  when  required  by  the  holder.      0.50 
For  noting  and  protesting  for  non-payment  any 
bill  of  exchange  or  promissory  note,  draft  or  order, 
and  putting  the  same  on  record.  1.00 

For  making  and  furnishing  the  holder  of  any 
bill  or  note  with  duplicate  copy  of  any  protest  for 
non-acceptance  or  non-payment,  with  certificate  of 
service  a  copy  of  notice  served  upon  the  drawer 
and  endorsers.  0.50 

For  every  notice,  including  the  service  and  re- 
cording copy  of  the  same,  to  an  endorser  or  drawer, 
in  addition  to  the  postages  actually  paid.  C  S.  C, 
c.  57,  s.  2 ;— C.  S.  L.  C,  c.  64,  Sch.  0.50 
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From  the  Seventh  Report  of  the  Commissioners  appointed 
.  to  codify  the  Laws  of  Lower  Canada  in  civil 

matters. 

TITLE  FIRST. 


HE  Province 


tes  1886,  ch.  li'J, 
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$1.00 
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0.50 


0.50 


OF  BILLS  OF   EXCHANGE,   NOTES   AND  CHEQUES. 

The  nniltitude  of  excellent  treatises  upon  bills  of  ex-  Pre  liminary 
change  and  the  carefulness  with  wh"  h  almost  every  con- "  ®®"'**'°"8* 
ceivable  question  has  been  discussed,  afford  an  abundance 
of  material  for  the  formation  of  a  system  of  rules  upon 
this  most  important  subject. 

The  chief  difficulty  in  the  performance  of  the  task  lies 
in  the  care  and  circumspection  required  for  making  a  safe 
and  judicious  selection.  A  degree  of  vagueness  and  un- 
certainty is  discernable  in  the  legal  opinions  among  us  as 
to  the  source  from  which  we  should  practically  derive  our 
knv  upon  this  interesting  subject.  In  the  courts,  refer- 
ence is  made  more  frequently  to  books  of  English  law 
and  of  the  modern  French  jurists  than  to  the  ancient  law 
of  France ;  a  fact  which  has  arisen  in  part  from  the  want 
of  that  completeness  and  full  adaptation  which  an  ex- 
tended commei'ce  and  an  enlarged  jurisprudence  have 
given  to  the  law  of  the  present  day,  and  not  less  from  the 
absence  of  treatises  of  a  character  to  fix  as  a  system  the 
law  of  that  earlier  period. 

The  works  of  8a vary,  a  writer  of  great  experience  and 
industry,  are  based  chiefly  upon  the  Ordinance  of  ^G'^^,j^ynch!'9L.  0. 
which,  according  to  the  prevailing  opinion,  is  not  received  Rep.,i%. 
as  law  with  us.  The  same  observation  is  true  of  the 
Traite  du  change  of  Pothier,  and  thus  the  guidance  of 
that  admirable  jurist,  which  in  almost  all  instances  is  so 
complete  and  unerring,  cannot  be  implicitly  followed  in 
this. 

Looking  from  these  authors,  to  the  usages  among  our 
merchants,  and  to  the  adjudged  cases  in  the  courts,  more 
or  less  sanctioned  by  special  statutory  provisions,  it  would 
seem  that  our  law  in  relation  to  bills  of  exchange  has  gra- 
dually been  formed  less  from  the  ancient  French  law, 
which  is  its  legitimate  source  than  from  the  commercial 
usages  and  jurisprudence  of  England,  aided  by  the  legis- 
lation and  learning  of  modern  France.     It  can  scarcely, 
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however,  for  that  reason,  be  regarded  as  new  law  ;  for  the 
observation  of  Heineccius,  as  cited  by  Story,  shews  the 
breadth  of  the  basis  of  all  municipal  laws  on  the  subject 
of  bills  of  exchange.  The  laws  of  all  nations  on  this  sub- 
ject, he  justly  says,  entirely  agree  in  most  things  ;  there 
are  certain  principles  connnon  to  all  nations  which  consti- 
tute the  proper  foundation  upon  which  the  whole  law  of 
exchange  rests  as  a  part  of  the  municipal  jurisprudence 
of  each  country.  These  principles  having  their  origin  in 
the  customs  and  practice  of  exchange  are  considered  so 
proper  in  themselves  that  all  the  just  conclusions  dedu- 
cible  from  them  are  deemed  of  universal  obligation. 

The  Commissioners  have  endeavoured  to  declare  the 
law  as  thus  indicated.  A  reference  to  the  articles  shews 
but  imperfectly  how  large  a  range  of  books  has  neces- 
sarily been  gone  over  in  accomplishing  their  task. 

In  the  matter  of  detail  it  was  of  course  important  to 
avoid  unnecessary  and  cumbersome  minuteness ;  and  an 
effort  has  been  made  to  confine  tlie  articles  to  the  an- 
nouncement of  general  rules  which  are  pretty  well  set- 
tled and  of  daily  practical  utility.  To  go  beyond  this 
would  involve  the  hazard  of  trespassing  upon  the  legiti- 
mate functions  of  the  courts,  in  which  a  great  number  of 
decisions  may  be  found,  and  others  jiiust  continue  to  be 
given  in  developement  and  application  of  these  rules, 
upon  points  which  cannot  with  safety  be  reduced  to  the 
form  of  codified  lav/.  The  (3rdinance  of  lOTii,  to  which 
reference  would  naturally  be  first  made  for  guidance  as 
to  the  proper  amount  of  detail,  was  not  considered  suffi- 
ciently comprehensive  upon  the  subject.  A  more  satisfac- 
tory example  is  found  in  the  modern  Code  of  Commerce, 
which  in  tliis  respect,  like  the  Civil  Code  in  almost  all  its 
titles,  contains  a  sufficient  exposition  of  important  rules, 
while  it  stops  short  of  attempting  to  regulate  specially 
the  minor  questicms  which  are  better  than  to  deduction 
and  doctrine.  The  articles  of  that  code  have  been  followed 
in  some  instances  when  tiiey  contain  rules  of  a  general 
character ;  others  consisting  of  legislation  peculiar  to  the 
French  system  are  of  course  not  applicable  here. 

The  title  is  divided  into  three  chapters  :  the  first,  "Of 
Bills  of  Exchange  ;"  the  second,  "  Of  Promissory  Notes  ;  " 
and  the  third  "  Of  Cheques." 
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The  first  chapter  is  subdivided  into  nine  sections,  which 
will  l)e  noticed  in  their  several  places. 

This  section  consists  of  eleven  articles,  the  first  and  ^|"^'^-Ji;j^/J^'"^ 
second  of  which  declare  the  nature  and  essentials  of  a  bill  SocMoni.of 

p  1  .,  Till  1        •.^  ,,     tlic  nature  ana 

01  exchange,  it  need  only  be  obser'.ed  with    respect  toreauiairesor 

these  articles  that  they  are  in  conformity  with  the  usage  ^0."'"^"''°'*'^°" 

of  trade   among  us,  and  with  the  English,  Scotch,  and  ^'■'^*  ^'  ^• 

American    law.     They  differ   from    the   law   of   France, 

ancient  and  modern,  which  requires  the  bill  of  exchange 

to  be  made  payable  at  a  place  different  from  that  where 

it  is  drawn.     In  the  origin  of  bills,  remittance  from  place 

to  place  was  their  chief  object  and  characteristic ;    but 

their  nature  and  uses  have  since  gradually  changed,  and 

although  the  rule  under  the  old   law  was  undoubtedly 

such  as  stated,  yet  the   Commissioners  see  no   object  in 

going  back  to  it,  as  the  change  would  be  attended  with 

no  practical  result.     In  France  it  was  necessary  in  order 

to  give  the  right  of  contrainte,  but  that  reason  does  not 

apply  in  this  country.    There  is  no  reported  case  in  which 

the  question  has  been  raised   in  our  courts ;     although 

many  have  probably  been  before  them  in  which  it  might 

liave  been  ;   the  case  of  Freer  vs  Brehaut  is  one  of  these, 

and  although  that  case  was  keenly  contested,  yet  all  the 

parties  and  both   the  courts  in   which  it  was  litigatcMl 

seemed  to  have  taken  it  for  granted  that  there  was  notli-  • 

ing  objectionable  in  the  form  of  the  bill,  which  was  both 

drawn  and  payable  in  Quebec. 

Article  8  is  in  ctfnformity  with  the  law  both  of  France  ^''t- 3. 
and  of  England. 

Article  4  expresses  a  rule  concerning  which  there  can  Art.  4. 
be  no  doubt  under  our  law.  It  is  in  all  respects  in  con- 
formity with  the  law  of  England  and  the  more  ancient 
law  of  France  ;  but  in  the  latter  country  legislative  pro- 
hibitions were  from  time  to  time  made  against  bills  in 
lilank  and  those  payable  to  bearer,  but  they  were  for  the 
most  part  imperfectly  observed.  A  similar  prohibition 
seems  to  bo  involved  in  the  articles  of  the  Code  of  Com- 
merce. 

Of  the  remaining  articles  of  the  section,  Nos.  5,  G  and  7,  Arts.  5,6,7. 
the  last  only  requires  observation.     It  is  taken  from  the 
statute  book  as  cited.    The  rule  established  bv  the  statute 
as  to  the  expression  of  value  is  different  from  that  wliich 
prevailed  in  France,  where  an  expression  of  the  kind  of 
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value  is  made  necessary  both  by  the  ancient  and  modern 
law.  The  only  question  which  can  arise  under  the  article 
when  no  value  is  expressed,  is  whether  the  onus  oi  pro\- 
ing  value  should  rest  up(jn  the  holder  of  the  bill  or  upon 
the  party  from  whom  \  .tyment  is  demanded.  The  pre- 
vailing opinion  is  that  as  a  general  rule  the  value  will  bo 
presumed,  subject  of  course  to  be  disproved  by  the  party 


This  is  the  rule  of  the 
thu  negotiation  English  law,  wliich  is  derived  as  a  consequence  from  the 


.     ^      ^    havino;  an  interest  in  doing  so. 
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Art.  8. 

Art.  9. 


other  rule  tliat  value  need  not  be  expressed. 

Article  8  is  taken  substantially  from  the  statute. 
The  rule  declared  in  article  9,  as  to  the  right  to  transfer 
a  bill  by  endorsement  after  it  is  due  and  the  effect  of  such 
endorsement,  admits  of  no  difficulty  with  us  at  the  present 
day;  it  has  been  the  constant  usage  derived  from  that  of 
Enj^-land  and  is  reco<rnized  in  a  luimber  of  cases,  one  of 
whicli  is  reported  and  is  cited  under  the  article. 

Arts.  10, 11.  Articles  10  and  11  inquire  no  remark. 

Section  ii[.  of     Tliis  sectioii  consists  of  eight  articles,  numbered  fn^m 

Art^'^'moii).  12  to  19,  containing  well  settled  rules  on  the  subject  of 
the  acceptance  of  bills,  common  to  all  tlie  systems  of 
commercial  law  to  which  any  reference  is  made  in  tliis 
title. 

Section  IV.  Of      Xhe  subject  of  notinu;'  and  protest,  which  formerly  was 

noting  uticl  t  o  1  '  %/ 

protest fornou- m  a  great  part  governed  by  usagt',  has  been  regulated  by 
Arts^  20  to''27.  the  precise  provisions  of  our  statute  law,  and  the  eiglit 
articles  of  this  title,  numbered  from  20  to  27,  are  taken 
from  it.  They  are  not  new,  as  the  statute  merely  reduces 
to  a  concise  and  certain  form  the  rules  which  were  pre- 
viously followed  in  practice. 

f^?!i°J^.7'  ^^      Of  the  thirteen  articles  of  which  this  section  consists. 

Arts.  28, 29, 30,  the  hrst  tour,  numbered  28,  29,  80  and  81,  and  the  last, 
'    ■  numbered  40,  are  taken  from  the  statute,  with  the  excep- 

tion of  the  second  clause  of  article  28,  relating  to  the 
necessity  of  presentment  to  the  drawee  au  besoin;  this 
addition  is  justified  by  our  own  law  and  is  consistent  with 
that  of  England  and  the  United  States,  although  in  the 
latter  countries  that  form  of  drawing  bills  is  less  frequent 
t,han  in  France. 

Arts.  32, 33.  Of   the   remaining   articles,    32  requires   no    remark, 

and  33  relates  to  the  warrantor,  known  in  our  law  as 
donneiir  d'aval.  In  France,  by  the  ancient  law,  it  appears 
to  have  been  necessary,  in  order  to  render  the  warrantor 
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liable  in  all  respects  as  endorser,  that  the  dval  should 
appear  upon  the  bill,  meaning  of  course  upon  the  paper 
on  which  the  bill  was  written,  or  upon  an  addition  to  it, 
so  as  to  circulate  with  it.  In  England  and  the  United 
States,  it  is  probable  that  the  same  rule  would  be  observed, 
although  in  those  countries  the  guarantee  seems  usually 
to  be  given  by  an  instruuK.'nt  distinct  from  the  bill,  and 
til"  liabilities  of  the  warrantor  under  it  are  consequently 
more  restricted.  In  modern  France  the  articles  141,  142 
of  the  Code  of  Coimuorce  declare  that  the  anal  may  be 
given  either  in  the  bill  or  separately  with  the  same  eftect. 
The  extent  of  the  right  of  the  doniieitr  (Vaval  to  set  up 
want  of  diligence  against  the  liolder  is  declared  as  set- 
tled in  the  case  of  Merritt  vs.  Lynch. 

The  subject  of  the  negotiability  of  the  aval  and  of  the 
liability  of  the  warrantor  under  it  is  presented  and  -lis- 
cussed  with  care  and  intelligence  in  a  useful  little  work 
on  bills  of  exchange  by  Mr.  Girouard. 

Articles  34,  35,  36,  37,  contain  well  settled  rules  not 
dirt'ering  in  the  French  and  Enfjlish  law. 

Article  38  declares  the  law  in  relation  to  lost  bills ;  the 
same  rule  substantially  exists  in  England  by  statute. 

Article  39  requires  no  remark. 

The  first  four  articles  of  this  section,  numbered  41,  42 
\'-\,  44,  declaring  the  rules  concerning  protest  for  non-pay- 
ment, are  taken  from  the  statute.  The  rules  concernin<; 
the  excuse  of  protest  are  declared  in  the  last  three,  num- 
bered 45,  46,  47 ;  of  these  45  is  based  upon  the  doctrine 
held  in  the  case  citetl  under  it,  in  which  the  whole  sub- 
ject was  reviewed  and  settled.  Articles  46,  47  are  in  con- 
formity with  the  law  of  both  France  and  England. 

The  seventh  section  consists  of  six  articles,  numbered 
48,  49,  50,  51,  52,  53.  Of  the  first  and  last  of  these  it 
needs  only  to  be  observed  that  they  embody  rules  which 
admit  of  no  difficulty,  being  found  in  the  French,  English 
and  American  law.  The  other  articles,  49,  50,  51,  52,  are 
taken  from  the  statute. 

The  eight  articles  of  this  section,  numbered  from  54  to 
61,  declare  positive  rules  established  by  the  statutes. 

The  articles  of  this  section  numbered  62,  63,  64,  65, 
with  the  exception  of  the  last,  are  taken  from  the  statute. 


(iirouanl,  Let. 
de  chaime,  cli. 
4,  §  8t)  et  aeq. 


Arts.  31,  35,  3i5, 
37. 


Art.  33. 


Art.  39. 
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Chapter  III. 
Of  cheques. 
Arts.  73  to  77. 


Chapter JL  Of     The  rulcs  concoming  promissory  notes  are  so  nearly 
notes.  identical  with  those  which  ipp.y  to  bills  of  exchange,  that 

but  few  articles  ,are  requued  in  this  chapter;  they  are 
Arts.  67  to  70.    numbered  60,  67,  68,  69,  70. 

The  first  of  these  corresponds  with  articles  1  and  2  of 
the  first  chapter  in  its  definition  ;  67  requires  no  remark  ; 
68  is  an  article  of  reference,  specifying  the  subjects  upon 
which  promissory  notes  and  bills  of  exchange  are  subject 
^  to  the  same  rules  ;    69  declares    a   rule    established  by 

statute  ;  and  70  contains  merely  a  reference  concerning 
bank  notes.  As  these  belong  tc  an  exceptional  class  of 
negotiable  securities  and  are  entirely  regulated  by  statute, 
the  Commissioners  have  considered  that  it  does  not  pro- 
perly fall  within  their  duty  to  prepare  provisions  in 
detail  on  the  subject. 

A  few  articles  only,  numbered  from  73  to  77,  are  sub- 
mitted upon  the  subject  of  this  chapter.  They  contain 
general  rules  which  are  derived  from  the  books  of  best 
authority,  and  are,  as  the  Commissioners  believe,  in  con- 
formity with  the  usage  of  merchants  among  us.  All  rules 
relating  to  cheques  are  derived  from  usage,  sometimes 
general  and  sometimes  purely  local,  as  it  has  sprung  up 
for  the  convenience  of  business  operations. 

These  rules  are  founded  for  the  most  part  upon  the 
resemblance  which  cheques  have  to  bills  of  exchange. 
They  are  indeed  in  almost  all  respects  identical  with  in- 
land bills  of  exchange  and  are  so  treated  by  the  writers 
on  English  and  American  law.  It  is  not  so  in  modern 
France  from  their  not  being  in  the  form  which  the  Code 
of  'Commerce  (article  110)  makes  sacramental  and  not 
being  necessarily  drawn  in  one  place  and  payable  in 
another.  In  the  ancient  law,  if  known  at  all,  they  were 
classed  under  the  general  head  of  rescriptions  and  were 
not  regarded  in  any  respect  as  bills  of  exchange,  but  as 
mandates,  and  were  subject  to  the  rules  of  the  latter  con- 
tract. Pothier  treats  of  them  under  the  name  of  rescrip- 
tions with  his  usual  clearness. 

Pothier,  There  is  no  textual  law  in  France  on  the  subject  and 

?tlTqV'  ^'  ^^^  ^licy  are  vaguely  enough  treated  in  the  cases  reported  in 

the  English  and  American  courts.     The  Dutch   ;ode  luis 

a  long  series  of  articles  containing  special  rules  with  res 
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pect  to  cheques  but  they  are  not  of  a  nature  to  bo  adopted  D^tch  Code, 
as  cxpressnig  the  law  or  usage  in  this  country.     The  art-  mj^.'ie,; 


icles   submitted   are   all 

citations  made  under  them  an^do  not^  require  further 
remark.  ^ 


sustained   in   principle  by  theK;^""'- 


,  p.  54. 


Quebec    15tli  November,  1864. 


Ed.   CARON. 
C.  D.  DAY. 
A.  N.   MORIN. 
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TITLE  FIRST. 

OF  BILLS  OF  EXCHANGE,  NOTES  AND  CHEQUES. 

[Repealed  by  the  Bills  of  Exchange  Act,   1890.] 
CHAPTER  FIRST. 

OF  BILLS  OF  EXCHANGE. 

SECTION    I. 

OF  THE   NATURE   AND[  REQUISITES  OF  BILLS  OF  EXCHANGE 

SS79.  A  bill  of  exchange  is  a  written  order  by  one 
person  to  another  for  the  payment  of  money  absolutely 
and  at  all  events. 

Pothier,  Change,  No.  3. — 2  Pardessus,  Droii  Com.,  No. 
330  et  seq.— Smith,  Merc.  Laiv,  207,  208,  209.— Bayley, 
Bills,  p.  1.— Story,  Bills  of  Ea\,  Nos.  52,  53.-3  Kent,  Com., 
p.  74.— Cote  vs.  Lemieux,  9  L.  C.  Bejx,  p.  221. 

22HO.  It  is  essential  to  a  bill  of  exchange, 

That  it  be  in  writing  and  contain  the  signature  or  name 
of  the  drawer ; 

That  it  be  for  the  payment  of  a  specific  sum  of  money 
only ; 

That  it  be  payable  at  all  events  without  any  condition"* 

Supra,  art.  1. 

2281.  The  parties  to  a  bill  of  exchange,  at  the  time  of 
making  it,  are  the  drawer  of  the  bill  and  the  payee. 

The  drawee  becomes  a  party  by  acceptance  and  is  then 
called  the  acceptor. 

Endorsors,  warrantors  upon  the  face  of  the  bill  (don- 
neurs  d'aval),  the  person  requested  to  pay  au  hesoin,  who 
accepts,  acceptors  supra  'proted,  and  holders  also  become 
parties. 

Domat,  liv.  1,  ch.  IG,  sec.  4. — Pothier,  Change,  Nos.  17 
to  26. — 1  Nouguier,  Lettres  de  Change,  pp.  148,  149. — 
Bayley,  Bills,  ch.  1,  §  2  et  seq. — Story,  Bills  of  Ex., 
Nos.  35,  36,  254,  255. 
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2252.  A  l)ill  of  exchange  may  be  made  payable  either 
to  a  certain  person  by  name  or  otlier  sufficient  indication, 
or  to  such  person  or  his  order,  or  to  the  order  of  the 
drawer  or  to  bearer. 

If  the  name  of  the  payee  be  left  in  blank  the  legal 
holder  of  the  bill  may  fill  up  the  blank. 

Pothier,  Change,  Nos.  81,  228,  224.— 1  Savary,  Parf. 
Neg.,  p.  201. — 1  Nouguier,  ib. — llo.scoe,  Bills,  pp.  2  and  22. 
—Story,  BilU  of  Ex.,  Nos.  54  to  57.— C.  S.  L.  C,  ch.  64, 
sec.  3.— CW^nl.'Ord.  1G73,  tit.  5,  art.  1.— C.  Com.,  110. 

2253.  If  no  time  be  specified  in  the  bill  for  its  pay- 
ment, it  is  held  to  be  payable  on  demand ;  if  no  place  be 
specified,  it  is  payable  generally. 

C.  S.  T    C,  ib.,  sec.  9.— C.  S.  C,  ch.  57,  sec.  4. 

2254.  Foreign  bills  of  exchange  are  usually  drawn  in 
sets  of  several  parts,  all  of  which  tlie  drawer  is  bound  to 
deliver  to  the  payee. 

Pothier,  Change,  Nos.  37, 130. — 2  Pardessus,  Droit  Com. 
No.  342.— 1  Ch'itty  and  Hulme,  p.  3.— Bayley,  Bills,  p. 
80.— Story,  Bills,  No.  66.— C.  Com.,  110. 

2255.  When  a  bill  contains  the  words  "  value  re- 
ceived," value  for  the  amount  of  it  is  presumed  to  have 
been  received  on  the  bill  and  upon  the  endorsements 
thereon.  The  omission  of  these  words  does  not  render 
the  bill  invalid. 

Pothier,  Change,  No.  34.— Ord.  1673,  tit.  5,  art.  1.— C. 
S.  L.  C,  ih.,  sec.  4. — Duchesnay  vs.  Evarts,  2  Rev.  de 
Legislation,  p.  31. — Hart  vs.  Macpherson,  cited  by  M. 
Girouard;  Lettres  de  cJiange,  p.  66. — Laroc(juc  et  al.  vs. 
Franklin  Bank,  S  L.  G.  Rep.,  p.  328.— Bayley,  Bills,  ch.  1, 
§  14,  p.  40.— Story,  Bills  of  Ex.,  No.  63.— C,  Oblig.,  art.  8. 
— C.  Com.,  110,  137. 

SECTION   II. 

OF   THE   NEGOTIATION   OF    BILLS   OF   EXCHANGE. 


22^6.  Bills  of  exchange  payable  to  order  are  trans- 
ferred by  endorsement  which  may  be  either  in  full  or  in 
blank.  When  endorsed  in  blank,  they  may  become 
transferable   by  delivery.     Bills  payable  to  bearer  are 
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transferable  ])y  delivery  either  with  or  without  entlorse- 
ineiit. 

C.  S.  L.  C,  ih.,  sec.  3. 

22HT.  The  transfer  of  a  hill  hy  endorsement  may  he 
made  either  before  or  after  it  becomes  due.  In  the  form- 
er case  the  holder  acquires  a  perfect  title  free  from  all 
liabilities  and  objections  which  any  parties  may  have  had 
against  it  in  the  hands  of  the  endorser ;  in  the  latter  case 
the  bill  is  subject  to  such  liabilities  and  objections,  in  the 
same  manner  as  if  it  were  in  the  hands  of  the  previous 
holder. 

Pothier,  Chavr/e,  No.  141. — 2  Pardessus,  Droit  Com., 
352.— Story,  B'iiU  of  Ex.,  No.  220.— Bayley,  Bills,  pp. 
162,  163.— Wood  et  al.  vs.  Shaw,  3  L.  C.  Jurid,  p.  175. 

2288.  An  endorsement  may  be  restrictive,  (|ualified 
or  conditional,  and  the  rights  of  the  holder  under  such 
endorsement  are  regulated  accordingly. 

But  no  endorsement  other  than  that  by  the  payee  can 
stop  the  negotiability  of  the  bill. 

Bayley,  Bills,  p.  126.— Story,  Bills  of  Ex.,  No.  217.— 3 
Kent,  Com.,  p.  90. — 2  Pardessus,  Droit  Com,.,  No.  348. — 
Chitty  and  Hulme,  p.  17. 

2280.  The  holder  may,  at  his  option,  strike  out  the 
last  endorsement  although  it  be  in  full  and  any  prior  en- 
dorsement in  blank  subsequent  to  that  of  the  payee. 

Roscoe,  Bills,  p.  285. — 3  Kent,  Com.,  p.  89. — Story, 
Bills,  No.  208. 

SECTION   III. 
OF   ACCEPTANCE. 

2200.  Bills  of  exchange  payable  at  sight,  or  at  a  cer- 
tain period  of  time  after  sight  or  after  demand,  must  be 
presented  for  acceptance. 

The  presentment  is  made  by  the  holder,  or  in  his  be- 
half, to  the  drawee  or  his  representative,  at  his  domicile 
or  place  of  business,  or  if  the  drawee  be  dead  or  cannot 
be  found,  and  is  not  represented,  presentment  is  made  at 
his  last  known  domicile  or  place  of  business. 

If  there  be  also  a  drawee  au  besoin,  presentment  is 
made  to  him  in  like  manner. 
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Pothier,  Change,  Nos.  137,  Ufi.— 1  Nougiupr,  p.  220,  No. 
3.-2  Pardessus,'  Droit  Com.,  Nos.  358,  .S()2,  :i«l.— Bayley, 
liUls,  pp.  244,  245.— Story,  BlUs,  Nos  228,  229,  235,  254 
Chitty,  nUL^,i}.  301  (Hth.  Ed.)—C.  S.  L.  C,  ck  64,  sec.  15] 
§  2.— G.  Com.,  nil~Infrd,  art.  2308. 

920I.  Prusentnient  for  acceptance  when  necessary 
must  bo  made  within  a  reasonable  time  from  the  making 
of  the  bill  according  to  the  usage  of  trade  and  the  uiscre- 
tion  of  the  courts. 

Pothier,  Chanfje,  No.  143.— Story,  BUU  of  Ej;.,^o.  231. 

3203.  The  acceptance  nmst  bo  in  writing  upon  the 
bill  or  upon  one  of  the  parts  of  the  bill. 

C.  S.  L.  C,  ch.  04,  sec.  5. 

320S.  The  acceptance  must  be  abs(jlute  and  uncon- 
ditional, but  if  the  holder  consent  to  a  conditional  or 
({ualitied  acceptance  the  acceptor  is  bound  by  it. 

Pothier,  Change,  Nos.  47  to  49. — Ord.  1673.  tit.  5,  art. 
2.-2  Pardessus,  Droit  Com.,  Nos.  370,  372.— Bay  ley, 
Bills,  201,  202.— Story,  Bills  of  Ex.,  No.  240. 

SS04.  The  effect  of  acceptance  is  to  oblige  the  acceptor 
to  pay  the  bill  to  the  holder  according  to  its  tenor. 

The  signature  of  the  drawer  is  admitted  by  the  accept- 
ance and  cannot  afterwards  be  denied  by  the  acceptor 
against  a  holder  in  good  faith. 

Pothier,  Change,  Nos.  44,  115-117. — Heineccius,  de 
camb.,  ch.  26  et  seq. ;  ch.  6,  §  5. — 2  Pardessus,  Droit 
Com.,  No.  376.— Story,  Bi^is  of  Ex.,  ISlos.  113,  261,  262.— 
Bay  ley.  Bills,  pp.  318,  319. 

2305.'  When  a  bill  has  been  accepted  and  delivered  to 
the  holder,  the  acceptance  cannot  be  cancelled  otherwise 
than  by  the  consent  of  all  the  parties  to  the  bill. 

Pothier,  Change,  No.  44. — 1  Savary,  Parf  Neg.,  p.  840, 
— 2  Pardessus,  Droit  Com.,  No.  377. — Bayley,  Bills,  pp. 
208  et  seq.— 3  Kent,  Com.,  p.  85. 

S300.  When  a  bill  has  been  protested  for  non-accept- 
ance or  for  non-payment  it  may  with  the  consent  of  the 
holder  be  accepted  by  a  third  person  for  the  honor  of  the 
parties  to  it  or  of  any  of  them.     Such  acceptance  benefits 
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the  parties  only  who  are  subsequent  to  the  one  for  whose 
lionor  it  is  made. 

Pothier,  Chaiufc,  Nos.  ll.S,  114,  170,  171.— Jousse,  Ord. 
1()7.S,  tit.  5,  art.  .*J,  p.  75. — 2  Pardessus,  Droit  ('om.,  Nos. 
8-S3.  .*i88.— Bayley,  Bills,  pp.  176  to  ISO.— Story,  li'dls  of 
Ex.,  Nos.  121,  122,  123,  125.— 3  Kent,  Com.,  p.  87.— C 
Com.,  126 

2307.  An  acceptor  supra  protest  is  bound  to  give 
notice  of  his  acceptance  witliout  delay  to  the  party  for 
whose  honor  he  accepts  and  to  other  parties  wlio  may  be 
liable  to  him  on  the  bill. 

Pothier,  Ghaiirie,  No.s.  113,  114.— Jousse,  Ord.  1673,  tit. 
5,  art.  3,  pp.  75,  '7().— 2  Pardessus,  Droit  Com.,  No.  386.— 
Baylcy,  Bills,  p^ .  179, 180.— Story,  Bills  of  Ex.,  Nos.  124, 
256.— C.  Com.,  127. 


J  SECTION  IV. 

t 

OF  NOTING   AND   PROTEST  FOR  NON-ACCEFfANCE. 

321IS.  Whenever  acceptance  of  a  bill  of  exchange  is 
refused  by  the  drawee  the  bill  may  be  forthwith  protested 
for  non-acceptance,  and  after  due  notice  of  such  protest 
to  the  parties  liable  upon  it,  the  holder  may  demand 
immediate  payment  of  it  from  such  parties  in  the  same 
manner  as  it  the  bill  had  become  due  and  had  been  pro- 
tested for  non-payment. 

The  holder  is  not  bound  afterwards  to  present  the  bill 
for  payment,  or,  if  it  be  so  presented,  to  give  notice  of 
the  dishonor. 

C.  S.  L.  C,  ch.  64,  oec.  10. 

'3299.  The  holder  of  any  bill  of  exchange,  instead  of 
protesting  upon  the  refusal  to  accept,  may  at  his  option 
cause  it  to  be  noted  for  non-acceptance,  by  a  duly  quali- 
iied  notary ;  such  noting  to  be  made  underneath  or  to  be 
endorsed  upon  a  copy  of  the  bill  and  kept  upon  record 
by  the  officiating  notary. 

C.  S.  L.  C,  ch.  64,  sec.  12. 

2300.  When  a  bill  which  has  been  noted  for  non- 
acceptance  as  provided  in  the  last  preceding  article  is 
afterwards  protested  for  non-payment,  a  protest  for  non- 
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acceptance  need  not  be  extended,  but  tlie  nesting,  with 
the  date  thereof  and  the  name  of  tlie  notary  by  whom 
the  same  was  made,  must  be  stated  in  the  protest  for 
non-payment. 

C.  8.  L.  C,  ch.  G4,  sec.  12. 

230I.  Upon  every  bill  noted  or  protested  for  non- 
acceptance,  the  words  "  noted  for  non-acceptance,"  or 
■'  protested  for  non-acceptance,"  as  the  case  may  be,  to- 
gether with  the  date  of  noting  or  protesting,  and  his  fees 
and  charges,  must  be  written  or  stamped  by  the  officiat- 
ing notary,  and  subscribed  by  him  with  his  name  or 
initials  as  such  notary. 

C.  S.  L.  C,  ch.  G4,  sec.  11 

32SOS.  When  a  bill  is  noted  for  non-acceptance  the 
holder  is  not  bound  to  give  notice  of  the  same  in  order  to 
hold  any  party  liable  thereon.  But  whenever  a  bill  so 
noted  is  afterwards  protested  for  non-payment,'  the 
notice  of  such  protest  must  cont-.in  a  notice  of  the  pre- 
vious noting  for  non-acceptance. 

C.  S.  L.  C,  ch.  G4,  sec.  20. 

S#{03.  The  noting  and  protesting  of  bills  of  exchange 
for  ncm-acceptance  and  the  giving  notice  thereof,  are 
done  by  the  ministry  of  a  single  public  notary  without 
witnesses,  in  the  manner  and  according  to  the  forms  pre- 
prescribed  by  the  act  intituled  :  "  An  Act  respecting  Bills 
of  Exchange  and  Promissory  Notes." 

lb.,  see'.  11,  22.— C,  (Mig,  art  228. 

S2304.  In  case  there  is  no  notary  in  the  place,  or  he  is 
unable  or  refuses  to  act,  any  justice  of  the  peace  in  Lower 
Canada,  may  make  such  noting  and  protest  and  give 
notice  thereof  in  the  same  manner,  and  his  acts  in  that 
behalf  have  the  same  effect  as  if  done  by  a  notary ;  but 
such  justice  mu^t  set  forth  in  the  protest  the  reasons 
why  the  same  was  not  made  by  the  ministry  of  a  notary. 

C.  S.  L.  C,  ch.  G4,  sec.  24. 

330S.  The  duplicate  protest  and  notice,  with  the  cer- 
tificate of  service,  and  all  copies  thereof  attested  by  the 
iignatures  of  the  notary  or  the  justice  of  the  peace  as 
the  case  may  be,  are  prima  facie  evidence. 

lb.,  sees.  14,  24.— C.  S.  C,  ch.  57,  sec.  G. 
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SECTION   V. 


r     ^ 


OF   PAYMENT. 

S306.  Every  bill  of  exchange  must  be  presented  by 
the  holder,  or  in  his  behalf,  to  the  drawee  or  acceptor  for 
payment,  on  the  afternoon  of  the  third  day  after  the  day 
it  becomes  due,  or  after  presentment  for  acceptance,  if 
drawn  at  sight ;  unless  such  third  day  fxlls  upon  a  legal 
holiday,  in  which  case  the  next  day  thereafter  not  being 
a  legal  lioliday  is  the  last  day  of  grace.  If  the  bill  be 
payable  at  a  bank,  presentment  may  be  made  there 
either  within  or  after  the  usual  hours  of  banking. 

If  the  bill  be  unaccepted  and  there  be  a  drawee  au 
hesoin,  presentment  must  be  made  in  like  manner  to  him 
also. 

lb.,  sees.  6,  15,  32.— C.  S.  C,  ch.  57,  sec.  5.— Pothier, 
Change,  No.  137.— Chitty,  Bills,  (8th  ed.)  pp.  187,  188, 
262.— Story,  Bills,  No.  65.-3  Kent,  (Join.,  p.  88.-2  Par- 
des&us,  Droit  Com.,  No.  341. 

2307.  If  a  bill  of  exchange  be  made  payable  at  any 
stated  place,  either  by  its  original  tenor  or  by  a  qualified 
acceptance,  presentment  must  be  made  at  such  place. 

C.  S.  L.  C,  ib.,  sees.  9,  15.— C.  S.  C,  ib.,  sec.  4. 

330S.  If  the  bill  be  payable  generally,  presentment  is 
made  to  the  drawee  or  acceptor,  as  the  case  may  be,  either 
personally,  or  at  his  residence,  or  office,  or  usual  place  of 
business  ;  or  if  by  reason  of  his  absence  and  not  having 
any  known  residence,  or  office,  or  place  of  business  or  of 
his  death,  such  presentment  cannot  be  so  made,  it  may  be 
made  at  his  last  known  residence,  or  office,  or  usual  place 
of  business,  where  the  acceptance,  or,  if  there  be  no  ac- 
ceptance, where  the  bill  bears  date. 

C.  S.  L.  C,  ib.,  sec.  2. 

2309.  If  a  bill  payable  generally  be  accepted  before 
and  become  due  after  the  appointment  duly  notified  of 
an  assignee  to  the  estate  of  the  acceptor,  in  the  case  of 
an  insolvent  trader,  presentment  for  payment  may  be 
made  either  to  the  insohi-nt  or  to  the  assignee  personally, 
or  at  the  residence,  or  office,  or  usual  place  of  business  of 
either  of  them. 

C.  S.  L.  C,  ib.,  sec  18. 
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S310.  The  acceptor,  drawer  and  endorsers  of  a  bill  of 
exchange,  are  jointly  and  severally  liable  to  the  holder 
for  the  payment  of  it. 

The  liability  of  the  drawer  and  endorsers,  and  also  of 
acceptors  supra  protest,  is  subject  to  the  rules  concerning 
protest  and  notice  herein  contained. 

Pothier,  Change,  Nos.  58,  79,  117. — Story,  Bills  of  Ex., 
107,  108, 113  to  11^,  and  author ities  cited. — C.  Com.,  140. 

3311.  A  third  person  who  becomes  warrantor  (don- 
neur  d/aval),  on  a  bill  of  exchange  is  liable  in  the  same 
manner  and  to  the  same  extent  as  the  person  in  whose 
behalf  he  so  becomes  warrantor. 

He  is  bound  by  the  diligence  which  binds  his  principal, 
and  is  not  entitled  to  any  notice  of  protest  apart  from  the 
latter. 

Pothier,  Change,  Nos.  50,  122,  123.— 1  Savary,  Parf. 
Neg.,  p.  205,  vol.  2,  p.  94. — 2  Pardessus,  D7'oit  Com.,  Nos. 
394,  396,  897.— Jousse,  Ord.  1673,  art.  33,  pp.  131,  132.— 
Story,  Bills  of  Ex.,  Nos.  372,  393-5,454-6.— Story,  Prom. 
Notes,  Nos.  460,  484.-1  Bell,  Com.,  376.— C.  Com.,  141, 
142.— Marrett  vs.  Lynch,  9  L.  C.  R,  p.  353.— 10  Louis. 
Rep.  (O.  S.),  p.  374. 

331S.  The  obligation  of  the  acceptor  to  pay  the  bill 
is  primary  and  unconditional,  and  legal  payment  by  him 
discharges  the  bill  with  respect  to  all  the  parties,  unless 
he  is  an  acceptor  for  honor,  in  which  case  he  is  substi- 
tuted in  the  place  of  the  party  for  whose  honor  he  accepts 
and  has  his  recourse  against  such  party  also. 

The  rule  above  declared  is  without  prejudice  to  the 
/.ghts  of  an  acceptor  against  the  party  for  whose  accom- 
modation he  has  accepted. 

2  Nouguier,  pp.  342,  343.— Story,  Bills  of  Ex.,  Nos.  256 
257,  410,  420,  4<22.~Supra,  art.  2310. 

3313.  Payment  by  the  drawer  of  an  unaccepted  bil 
finally  discharges  it.     If  it  be  accepted  he  is  entitled  to 
recover  from  the  acceptor,  unless  the  acceptance  is  for 
his  acconnnodation. 

Supra,  art.  2310.-2  Nouguier,  p.  350.— Story,  Bills  of 
Ex.,  No.  422. 
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3314.  Payment  by  an  endorser  entitles  him  to  recover 
from  the  acceptor  and  drawerand  all  the  endorsers  prior 
to  himself;  saving  the  rights  of  the  acceptor  for  his 
accommodation. 

Same  authorities. 

3315.  Payment  of  a  hill  must  be  made  upon  that  part 
of  the  set  upon  which  the  name  of  the  party  paying 
appears,  and  such  part  should  be  delivered  to  him,  other- 
wise he  will  not  be  discharged  from  his  liability  to  inno- 
cent holders  of  such  part  of  the  bill. 

C.  Com.,  145,  147. 

S316.  Payment  of  a  lost  bill  of  exchange  may  be  re- 
covered upon  the  holder  making  due  proof  of  the  loss, 
and  also,  if  the  bill  be  negotiable,  on  giving  security  to 
the  parties  liable,  according  to  the  discretion  of  the 
court. 

Jousse,  Ord.  1673,  tit.  5,  arts.  18,  19,  p.  111.— 2  Bor- 
nier,  p.  591. — Smith,  Merc.  Law,  pp.  2cS5,  280. — Story, 
Bills  of  Ex.,  Nos.  447  et  seq. ;  do.  From.  Notes,  Nos.  106 
et  seq.—C,  Ohliy.,  art.  252.— C.  Com.,  150,  151,  152,   15:5. 
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3317.  Payment  may  be  made  of  a  bill  of  exchange 
after  protest,  by  a  third  person  for  the  honor  of  any 
party  to  it,  and  the  person  so  paying  has  his  recourse 
against  the  party  for  whom  he  pays  and  all  those  liable 
to  such  party  on  the  bill. 

If  the  person  paying  do  not  declare  for  whose  honor  he 
pays,  he  has  his  recourse  against  all  the  parties  UDon  the 
bill. 

Pothier,  Change,  Nos.  170,  171. — 2  Pardessus,  Droit' 
Com.,  No.  405.— 1  Bell,  Com.,  pp.  312,  334.— C,  Oblig., 
160.— C.  Com.,  158,  159. 


331^.  Payment  of  a  bill  must  include  the  full  amount 
of  it  with  interest  from  the  last  day  of  grace  and  all 
expenses  of  noting,  protest  and  notices  legally  incurred 
upon  it,  with  damages  in  the  cases  hereinafter  stated. 

C.  S.  L.  C,  ch.  64,  sees.  7,  21. 
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OF   PROTEST   FOR   NON-PAYMENT. 

2319.  Bills  of  exchange  after  presentment  for  pay- 
ment, as  provided  in  the  fifth  section  of  this  chapter,  if 
not  then  paid,  are  protested  for  non-payment,  in  the 
afternoon  of  the  last  day  of  grace. 

The  protest  is  held  to  have  been  made  in  the  afternoon 
of  the  day  on  which  it  bears  date  unless  the  contrary 
appears  on  the  face  of  it. 

Supra,  arts.  28,  29,  30,  31.— C.  S.  L.  C,  ib.,  sec.  16,  §  2 
sec.  17,  §  2. 

3320.  Protests  for  non-payment  are  made  by  the  min- 
istry of  the  same  persons  and  in  the  same  manner  and 
form  as  protests  for  non-acceptance,  and  are  subject  to 
the  same  rules  of  proof. 

If  the  bill  have  been  noted  for  non-acceptance  it  must 
be  so  stated  in  the  protest  for  non-payment,  as  declared 
in  article  2300  of  this  title. 

Suprii,  arts.  2302,  2303,  2304.— C.  S.  L.  C,  ch.  04,  sees 
11,  14,  20,  22. 

S321.  Bills  drawn  abroad  upon  any  person  in  Lower 
Canada,  or  payable  or  accepted  at  any  place  therein,  are 
subject,  as  to  all  parties  therein  resident  and  liable  on 
such  bills,  to  the  rules  contained  in  this  title  with  respect 
to  the  days  of  grace  and  the  noting  and  protesting  of 
bills  for  non-acceptance  and  for  non-payment,  and  the 
notification  and  service  of  protests,  and  also  with  respect 
to  commission  and  interest. 

C.  S.  L.  C,  ib.,  sec.  5. 

S323.  In  default  of  protest  for  non-payment,  accord- 
ing to  the  articles  of  this  section,  and  of  notice  thereof, 
as  provided  in  the  section  next  following,  the  parties 
liable  on  the  bill  other  than  the  acceptor  are  discharged, 
subject  nevertheless  to  the  exceptions  contained  in  the 
two  following  articles. 

C.  S.  L.  C,  ch.  64,  sec.  16,  §  2. 

3333.  The  drawer  cannot  avail  himself  of  the  want  of 
protest  or  notice,  unless  he  proves  that  provision  was  duly 
made  by  him  for  the  payment  of  the  bill. 


i 


544 


Appendix. 


The  Bank  of  Montreal  vs.  Knapp  et  al,  1  L.  C.  Rep., 
pp.  252  et  seq.— C.  Com.,  115,  116,  117. 

33S4.  The  want  of  protest  and  notice  is  excused  when 
they  are  rendered  impossible  by  inevitable  accident  or 
irresistible  force.  They  may  also  be  waived  by  any  party 
to  the  bill,  in  so  far  as  his  rights  only  are  concerned. 

Pothier,  Change,  No.  144. — 2  Pardessus,  Droit  Com., 
Nos.  426,  434,  435.— Becane,  Droit  Com.,  p.  99,  note.— 
Bayley,  Bills,  pp.  294,  295,  (5th  ed).— 3  Kent,  Com.,  p. 
113.— Story,  Bills  of  Ex.,  No.  327. 

S333.  Want  of  protest  and  notice  is  not  excused  by 
the  loss  of  the  bill  or  by  the  death  or  bankruptcy  of 
the  drawee  or  of  the  party  entitled  to  notice. 

Pothier,  Change,  No.s.  145,  146.— Byles,  Bills,  No.  193. 
—Story,  Bills  of  Ex.,  No.  326. 

SECTION  VII. 


OF  NOTICE  OF  PROTEST. 

2336.  Notice  of  protest  for  non-acceptance  or  for  non- 
payment is  given  at  the  instance  of  the  holder,  or  of  any 
party  liable  on  the  bill  who  has  received  notice  and  who 
on  paying  will  be  entitled  to  recover  from  other  parties 
upon  the  bill. 

Pothier,  Chanc/e,  No.  153. — Bayley,  Bills,  p.  270,  note 
147,  (6th  ed).— 1  Bell,  Com.,  p.  330,  No.  259.— Story, 
Bills  of  Ex.,  Nos.  291,  303,  304,  388. 

233T.  The  notice  is  given  by  the  notary  or  justice  of 
the  peace  by  whom  the  protest  is  made,  and  such  notice, 
together  with  the  certificate  of  service  thereof,  is  in  the 
form  prescribed  in  the  act  intituled  "  An  Act  respecting 
Bills  of  Exchange  and  Promissory  Notes." 

C.  S.  L.  C,  lb.,  sec.  22.— Supra,  arts.  2303,  2304. 

2328.  The  notice  is  given  to  the  party  entitled  thereto 
personally,  or  at  his  residence,  or  office,  or  usual  place 
of  business,  and  in  case  of  death  or  absence  at  his  last 
residence,  office,  or  place  of  business ;  or  the  notice, 
directed  to  the  party,  may  be  deposited  in  the  nearest 
post  office  communicating  with  his  actual  or  last  residence, 
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office,  or  place  of  business  as  aforesaid,  as  the  case  may 
be  ;   the  postage  being  prepaid. 
C.  S.  L.  C,  ib.,  sec.  13. 

S3SO.  In  the  case  of  an  insolvent  trader  the  notice 
may  be  given  o  ^  provided  in  the  last  preceding  article,  or 
to  the  assignee  of  the  insolvent  estate,  provided  the  bill 
were  drawn  or  endorsed  by  the  insolvent  before  the  as- 
signment, or  the  attachment  in  compulsory  liquidation 

Ibid.,  §  2. 

S3*SO.  Service  of  the  notice  of  protest,  whether  for 
non-acceptance  or  for  non-payment  may  be  made  at  any 
time  within  three  days  next  after  the  day  on  which  the 
bill  is  protested. 

Ibid.,  sec.  19. 

3331.  The  party  notified  is  bound  to  give  notice,  within 
a  reasonable  delay,  to  any  parties  to  the  bill  whom  he 
intends  to  hold  liable,  upon  it,  other  than  the  acceptor. 

Pothier,  Change,  Nos.  148  to  153. — Chitty,  Bills,  pp 
520,  521,  (8th  ed.)— 3  Kent,  Com.,  pp.  108,  109.— Story. 
Bills  of  Ex.,  No.  384— C.  Com..  164. 
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SECTION   VIII. 

OF  interest,  commission  and  damages. 

3333.  The  amount  of  interest  which  may  lawfully  be 
paid  upon  the  principal  sum  of  a  bill  of  exchange,  for  the 
discount  thereof,  may  be  taken  at  the  time  of  discount- 
ing. 

C.  S.  L.  C,  ch.  64,  sec.  26. 

3333.  Any  person  who  discounts  or  receives  a  bill  of 
exchange,  payable  in  Lower  Canada,  at  a  distance  from 
the  place  where  it  is  discounted  or  received,  may  take  or 
recover,  besides  interest,  a  commission  sufficient  to  defray 
the  expenses  of  agency  and  exchange  in  collecting  the 
bill.  Such  commission  not  in  any  case  to  exceed  one  per 
cent,  on  the  amount  of  the  bill. 

This  article  does  not  apply  to  '  nks,  which  are  subject 
to  the  provisions  contained  in  the  next  following  article. 

Ibid.,  .sec.  27.— C.  S.  C,  ch.  58,  sees.  4,  5,  7.  '     • 
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S334.  Bank.s  in  this  Province  discounting  bills  of  ex- 
change limy  receive,  for  defraying  the  expenses  attending 
their  collection,  a  commission  on  the  amount  according  to 
the  rates  and  in  the  manner  prescribed  in  the  act  intituled 
"  An  Act  respecting  interest." 

C.  S.  C,  ch.  58,  sees.  5,  7  ;  ch.  55,  sec.  110. 

233»i.  Bills  drawn  for  an  usurious  consideration  are 
not  void  in  the  hands  of  an  innocent  holder  for  valid  consi- 
deration. 

C.  S.  L.  C,  ch.  64,  sec.  28. 

2336.  Bills  of  exchange  drawn,  sold,  or  negotiated 
within  Lower  Canada,  which  are  returned  under  protest 
for  non-payment,  are  subject  to  ten  per  cent,  damages  if 
drawn  upon  persons  in  Europe,  or  the  West  Indies,  or  in 
any  part  of  America  not  within  the  territory  of  the  Unit- 
ed States  or  British  North  America. 

If  drawn  upon  persons  in  Upper  Canada,  or  in  any 
other  of  the  British  North  American  Colonies,  or  in  the 
United  States,  and  retuiiied  as  aforesaid,  they  are  subject 
tQ  four  per  cent,  damages. 

With  interest,  at  six  per  cent,  in  each  case  from  the 
date  of  the  protest. 

C.  S.  L.  C,  ibid.,  sec.  1. 

2337.  The  amount  of  damages  and  interest  specified 
in  the  last  preceding  article,  are  reindjursed  to  the  holder 
of  the  bill  at  the  current  rate  of  exchange  of  the  day  when 
the  protest  is  produced  and  repayment  demanded ;  the 
holder  being  entitled  to  recover  so  much  money  as  will  be 
sufficient  to  purchase  another  bill  drawn  on  the  same 
place  and  at  the  same  term  for  a  like  amount,  together 
with  the  damages  and  interest,  and  also  the  expenses  of 
noting  and  protesting  and  of  postages  thereon. 

Ibid.,  §  2. 

233^.  When  notice  of  the  protest  of  a  bill  returned 
for  non-payment  is  given  by  the  holder  thereof  to  any 
party  secondarily  liable  upon  it,  in  person  or  by  writing 
delivered  to  a  grown  person  at  his  counting  house,  or 
dwelling  house,  and  they  disagree  as  to  the  rate  of  ex- 
change, the  holder  and  the  party  notified  appoint  each  an 
arbitrator  to  determine  the  rate ;  these  in  case  of  disa- 
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greement  appoint  a  third,  and  the  decisign  of  any  two 
of  them  given  in  writing  to  the  holder  is  conclusive  as 
to  the  rate  of  exchange  and  regulates  the  sum  to  be  paid 
accordingly. 

Ibid.,  sec.  2. 

S339.  If  either  the  holder  or  the  party  notified,  as 
provided  in  the  last  preceding  article,  fail,  for  the  space 
of  forty-eight  hours  after  the  notification,  to  name  an 
arbitrator  on  his  behalf,  the  decision  of  the  single  arbi- 
trator on  the  other  part  is  conclusive. 

Ibid.,  §  2. 
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section  IX. 

* 

GENERAL   PROVISIONS. 

S340.  In  all  matters  relating  to  bills  of  exchange  not 
provided  for  in  this  code  recourse  must  be  had  to  the 
laws  of  England  in  force  on  the  thirtieth  day  of  May, 
one  thousand  eight  hundred  and  forty-nine. 

Ibid.,  sec.  30. 

3341.  In  the  investigation  of  facts,  in  actions  or  suits 
founded  on  bills  of  exchange  drawn  or  endorsed  either 
by  traders  or  other  persons,  recourse  must  be  had  to  the 
laws  of  England  in  force  at  the  time  specified  in  the  last 
preceding  article,  and  no  additional  or  different  evidence 
is  required  or  can  be  adduced  by  reason  of  any  party  to 
the  bill  not  being  a  trader. 

Ibid.,  §  2. — Code,  Ohlig.,  ch.  9,  sec.  6. 

(Not  repealed  by  the  Act.) 

3343.  The  parties  in  the  actions  or  suits  specified  in 
the  last  preceding  article  may  be  examined  under  oath 
as  provided  in  the  title  "  Of  Obligations." 

Ibid.,  sec.  3. 

(Not  repealed  by  the  Act.) 

3343    The  rules  concerning  the  prescription  of  bills 
of  exchange  are  contained  in  the  title  "  Of  Prescriptions.' 
Code,  Prescrip.,  2260. 
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OF   PROMISSORY   NOTES. 

3344.  A  promissory  note  is  a  written  promise  for  the 
payment  of  money  at  all  events,  and  without  any  condi- 
tion. It  must  contain  the  signature  or  name  of  the  maker 
and  be  for  the  payment  of  a  specific  sum  of  money  only. 
It  may  be  in  any  form  of  words  consistent  with  the  fore- 
going rules. 

Pothier,  Change,  No.  216. — 2  Pardessus,  Droit  Com., 
No.  478. — Bay  ley,  Bills,  p.  1. — Story,  Prom.  Notes,  No.  1. 
— Supra,  art.  2279. 

3345.  The  parties  to  a  promissory  note  at  the  time 
of  making  it  are  the  maker  and  the  payee.  The  maker 
is  subject  to  the  same  obligations  as  the  acceptor  of  a  bill 
of  exchange. 

Bay  ley,  Bills,  p.  169. — Story,  Prom.  Notes,  No.  4. — C. 
S.  L.  C,  ch.  64. 

3340.  The  provisions  concerning  bills  of  exchange 
contained  in  this  title  apply  to  promissory  notes  when 
they  relate  to  the  following  subjects,  viz  : 

1.  The  indication  of  the  payee  ; 

2.  The  time  and  place  of  payment ; 

3.  The  expression  of  value  ; 

4.  The  liability  of  the  parties ; 

5.  Negotiation  by  endorsement  or  delivery  ; 
a.  Presentment  and  payment ; 

7.  Protest  for  non-payment  and  notice  ; 

8.  Interest,  commission  and  usury  ; 

9.  The  law  and  the  rules  of  evidence  to  be  applied  ; 
10.  Presciption. 

S347.  Parties  liable  on  promissory  notes  made  pay- 
able on  demand  are  not  entitled  to  days  of  grace  for  the 
payment  thereo-f. 

C.  S.  L.  C,  ib.,  sec.  6,  §  2. 

234?*.  The  making,  circulation,  and  payment  of  bank 
notes  are  regulated  by  the  provisions  of  a  statute  entitu- 
led  "  An  Act  respecting  banks  and  freedom  of  banking," 
and  by  the  special  acts  of  incorporation  of  the  banks 
respectively. 

C.  S.  C.,  ch.  55  .     • 
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CHAPTER  THIRD. 

OF  CHEQUES. 

S349.  A  cheque  is  a  written  order  upon  a  bank  or 
banker  for  the  payment  of  money.  It  may  be  made 
payable  to  a  particular  person,  or  to  order,  or  to  bearer, 
and  is  negotiable  in  the  same  manner  as  bills  of  exchanije 
and  promissory  notes. 

Chitty,  B'dU,  p.  545  (8th  ed.)— Chitty  and  Hulme,  p. 
24. — Roscoe,  Billn,  p.  9. — 2  Pardessus,  Droit  Com.,  4G4  to 
467.— Story,  Prom.  Notes,  Nos.  488,  490,  491. 

2350.  Cheques  are  payable  on  presentment,  without 
days  of  grace. 

Aidliorities,  supra,  art.  2849. 

S331.  The  holder  of  a  cheque  is  not  bound  to  present 
it  for  acceptance  apart  from  payment ;  nevertheless,  if  it 
be  accepted,  he  has  a  direct  action  against  the  bank  or 
banker,  without  prejudice  to  his  claim  against  the  drawer, 
either  upon  the  checjue  or  for  the  debt  on  account  of 
which  it  was  received. 

Pothier,  Change,  Nos.  230,  232.— Story,  Prom.  Notes, 
No.  494a. 

S35S.  If  the  cheque  be  not  presented  for  payment 
within  a  reasonable  time,  and  the  bank  fail  between  the 
delivery  of  the  cheque  and  such  presentment,  the  drawer 
or  endorser  will  be  discharged  to  the  extent  of  the  loss 
he  suffers  thereby. 

Pothier,  Change,  No.  229. — Chitty  and  Hulme,  pp.  32, 
48.— Story,  Prom.  Notes,  Nos.  493,  498.-3  Kent,  Com.,  p. 
104,  note  A.— Supra,  art.  2223. 

335S.  Subject  to  the  provisions  cont.ained  in  the  last 
preceding  article,  the  holder  of  a  cheque  who  has  received 
if  from  the  drawer,  may  upon  refusal  of  payment  by  the 
bank  or  banker  return  it  to  the  drawer  with  reasonable 
diligence,  and  recover  the  debt  for  which  it  was  given,  or 
he  may  retain  the  cheque  and  recover  upon  it  without 
protest. 

If  the  cheque  be  received  from  any  other  party  than 
th  drawer,  the  holder  mav  in  like  manner  return  it  to 
such  party,  or  he  may  recover  from  the  parties  whose 
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names  are  upon  it  as  in  the  case  of  an  inland  bill  of  ex- 
change. 

Pothier,  Change,  No.  219.— 1  Savary,  pp.  288,  244  ;  id- 
2d  vol.,  156,  lOG,  715,  719,  745,  748.— Story,  From.  Notes, 
No.  498. 

3354.  In  the  absence  of  special  provisions  in  thi^ 
section,  cheques  are  subject  to  the  rules  concerning  inland 
bills  of  exchange  in  so  far  as  their  application  is  consist- 
ent with  the  usage  of  trade. 

1  Chitty  and  Hulme,  p.  24. — Roscoe,  Bills,  p.  9. — Smith 
Mer.  Law,  p.  206. — 3  Kent,  Com.,  pp.  75, 77. — Story,  Prom 
Notes,  Nos.  488,  489. 


CANADA  REVISED  STATUTES,  1886,  c.  165.       R.s..o.ie8. 

(In  force.) 


AN  ACT   RESPECTING   FORGERY. 

38.  Every  one  who  with  intent  to  defraud,  forges  or 
alters,  or  offers,  utters,  disposes  of  or  puts  off"  knowing 
the  same  to  be  forged  or  altered,  any  bill  of  exchange,  or 
any  acceptance,  endorsement  or  assignment  of  any  bill  of 
exchange,  or  any  promissory  note  for  the  payment  of 
money,  or  anj^  endorsement  on  or  assignment  of  any  such 
promissory  note,  is  guilty  of  felony,  and  liable  to  impri- 
sonment for  life.  ^ , 

20.  Every  one  who,  with  intent  to  defraud,  forges  or 
alters,  or  offers,  utters,  disposes  of  or  puts  off',  knowing 
the  same  to  be  forged  or  altered,  any  undertaking,  war- 
rant, order,  authority,  or  request  for  the  payment  of  mo- 
ney, or  for  the  delivery  or  transfer  of  any  goods  or  chat- 
tels, or  of  any  note,  bill  or  other  security  for  the  pay- 
ment of  money,  or  for  procuring  or  giving  credit,  or  any 
endorsement  on  or  assignment  of  any  such  undertaking, 
warrant,  order,  authority  or  request,  or  any  accountable 
receipt,  acquittance,  or  receipt  for  money,  or  for  goods, 
or  for  any  note,  bill,  or  other  security  for  the  payment  of 
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money,  or  any  endorsement  on  or  assignment  of  any  such 
accountable  receipt,  or  any  account,  book  or  thing,  writ- 
ten or  printed,  or  otherwise  made  capable  of  being  read, 
is  guilty  of  felony,  and  liable  to  imprisonment  for  life. 

J50.  Every  one  who,  with  intent  to  defraud,  draws, 
makes,  signs,  accepts,  or  endorses  any  bill  of  exchange  or 
promissory  note,  or  any  undo'taking,  warrant,  order,  au- 
thority, or  request,  for  the  payment  of  money,  or  for  the 
delivery  or  transfer  of  goods  or  chattels,  or  of  any  bill, 
note,  or  other  security  for  money,  by  procuration  or 
otherwise,  for,  in  the  name,  or  (m  the  account  of  any  other 
person,  without  lawful  authority  or  excuse,  or  otters, 
utters,  disposes  of  or  puts  oft'  any  such  bill,  note,  under- 
taking, warrant,  order,  authority  or  request,  so  drawn, 
made,  signed,  accepted,  or  endorsed,  by  procuration  or 
otherwise,  without  lawful  authority  r  r  excuse,  knowing 
the  same  to  have  been  so  drawn,  made,  signetl,  accepted, 
or  endorsed  as  aforesaid,  is  guilty  of  felony,  and  liable  to 
fourteen  years  imprisonment. 
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THE  BRITISH  COMPANIES'  ACT,  18G2. 

25  &  20  Vic,  c.  89. 

■  {Not  in  force  in  Canada.) 

pany'tobe^on"       '*'-  Every  limited  company  under  this  Act,  whether 
all  bills,  notes'  limited  by  shares  or  by  guarantee,  shall  paint  or  affix, 
and  shall  keep  painted  or  affixed,  its  name  on  the  outside 
•       of  every  office  or  place  in  which  the  business  of  the  com- 
pany is  carried  on,  in  a  conspicuous  position,  in  letters 
easily  legible,  and  shall  have  its  name  engraven  in  legible 
characters  on  its  seal,  and  shall  have  its  name  mentioned 
.  in  legible  characters  in  all  notices,  advertisements,  and 
other  official  publications  of  such  company,  and  in  all 
bills     of     exchange,    promissory    notes,     endorsements, 
cheques,  and  orders  for  money  or  goods  purporting  to  be 
signed  by  or  on  behalf  of  such  company,  and  in  all  bills 
of  parcels,  invoices,  receipts,  and  letters  of  credit  of  the 
company. 
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42.  If  any  limited  coinpniiy  under  this  Act  does  "ot  J^flfc^erg^Jf"'^ 
paint  or  affix,  and  keep  painted  or  affixed,  its  name  in  company  on 

,.',,,        fi  •       A    i.     -J.       1     u     I        1-    VI      1  billiandnotei. 

manner   directed    by  tniJi  Act,  it   shall    be    liable  to    a 

penalty  not  exceedinjif  £5  for  not  so  painting  or  affixing 
its  name,  and  for  every  chiy  (hn-ing  whicli  such  name  is 
not  so  kept  painted  or  affixed,  and  every  director  and 
manager  of  the  company  who  shall  knowingly  and  wil- 
fully authorize  or  permit  such  default  shall  he  liahlc  to 
the  like  penalty ;  and  if  any  director,  manager,  or  officer 
of  such  company,  or  any  person  on  its  hehalf,  uses,  or 
authorises  the  use,  of  any  seal  purporting  to  be  a  seal  of 
the  company  whereon  its  name  is  not  so  engraven  as 
aforesaid,  or  issues,  or  authorizes  the  issue,  of  any  notice,  25  &  26  Vic, 
advertisement,  or  other  official  publication  of  such  com- 
pany,  or  signs,  or  authorizes  to  he  signed,  on  behalf  of 
such  company,  any  bill  of  exchange,  promissory  note, 
endorsement,  cluMiue,  order  for  money  or  goods,  or  issues, 
or  authorizes  to  be  issued,  any  bill  of  parcels,  invoice,  re- 
ceipt, or  letter  of  credit  of  the  company,  wherein  its 
name  is  not  mentioned  in  manner  aforesaid,  he  shall  be 
liable  to  a  penalty  of  £50,  and  shall  further  be  person- 
ally liable  to  the  holder  of  any  such  bill  of  exchange, 
promissory  note,  cheque,  or  order  for  money  or  goods,  for 
the  amount  thereof,  unless  the  same  is  duly  paid  by  the 
company. 

4T.  A  promissory  note  or  bill  of  exchange  shall  be  Promissory 
deemed  to  have  been  made,  accepted  or  endorsed  on  be-  oUxchangc.  ' 
half  of  any  company  under  this  Act,  if  made,  accepted, 
or  endorsed  in  the  name  of  the  company  by  any  person 
acting  under  the  authority  of  the  company,  or  if  made, 
accep'^'d,  or  endorsed  by  or  on  behalf,  or  on  account  of 
the  ly,  by  any  person  acting  under  the  authority         , 
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CANADA  REVISED  STATUTES,  188G,  c.  118. 

THE   companies'   CLAUSES   ACT. 

(In  force.) 

8.  This  Act  applies  to  every  Joint  Stock  Company 
incorporated  subse(|uent  to  the  22nd  day  of  June,  1809, 
by  any  special  Act  of  the  Parliament  of  Canada  for  any 
of  the  purposes  f)r  objects  to  which  the  legislative  autho- 
rity of  the  Parliament  of  Canada  extends,  except  com- 
panies for  the  construction  and  working  of  railways,  or 
the  business  of  banking  and  the  issue  of  paper  money,  or 
insurance,  and  so  far  as  it  is  applicable  to  the  undertak- 
ing, and  is  not  expressly  varied  or  accepted  by  the  spe- 
cial Act,  is  incorporated  with  it,  and  forms  part  thereof, 
and  shall  be  construed  therewith  as  forming  one  Act. 

35.  Every  contract,  agreement,  engagement,  or  bar- 
gain made,  and  every  bill  of  exchange  drawn,  accepted 
or  endorsed,  and  every  promissory  note  and  cheque  made, 
drawn  or  endorsed  on  behalf  of  the  Company  by  any 
agent,  officer,  or  servant  of  the  Company  in  geneial 
accordance  with  his  powers  as  such,  under  the  by-laws  of 
the  Company  shall  be  binding  upon  the  Company,  and  in 
no  case  shall  it  be  necessary  to  have  the  seal  of  the  Com- 
pa  ^.y  affixed  to  any  such  contract,  agreement,  engage- 
ment, bargain,  bill  of  exchange,  promissory  note  or 
cheque,  or  to  prove  that  the  same  was  made,  drawn, 
accepted  or  endorsed,  as  the  case  may  be,  in  pursuance  of 
any  by-law  or  special  vote  or  order ;  and  the  person  so 
acting  as  agent,  officer,  or  servant  of  the  Company,  shall 
not  be  thereby  subjected  individually  to  any  liability 
whatsoever  to  any  third  person  therefor ;  provided  al- 
ways that  nothing  in  this  section  shall  be  construed  to 
authorize  the  Company  to  issue  any  note  payable  to  the 
bearer  thereof,  or  any  promissory  note  intended  to  be 
circulated  as  money  or  as  the  note  of  a  bank,  or  to 
engage  in  the  business  of  banking  or  insurance.  32-33 
v.,  c.  12,  s.  31. 
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30,  The  directors  of  the  Company  shall  be  jointly  and 
severally  liable  upon  every  written  contract  or  under- 
taking of  the  Company,  on  the  face  whereof  the  word 
"  limited,"  or  the  words  "  limited  liability  "  are  not  dis- 
tinctly written  or  printed  after  the  name  of  the  Com- 
pany, where  it  first  occurs  in  such  contract  or  under- 
taking.    32-33  v.,  c.  12,  s.  39. 


CANADA  REVISED  STATUTES,  1886,  c.  119. 

AN   ACT  RESPECTING  THE   INCORPORATION   OF  JOINT  STOCK 
COMPANIES   BY   LETTERS    PATENT. 


(In  force.) 

2.  In  this  article  the  expression  "  the  company,"  means 
thc;  company  incorporated  by  letters  patent  under  this 
Act. 

T6.  Every  contract,  agreement,  engagement  or  bargain  Contracts,  Ac, 
made,  and  every  bill  of  exchange  drawn,  accepted  or  en-  binding  on 
dorsed,  and   every  promissory  note  and   cheque   made,  Company, 
drawn  or  endorsed  on  behalf  of  the  company,  by  any 
agent,  officer  or  servant  of  the  company,  in  general  ac- 
cordance with  his  powers  as  such  under  the  by-laws  of 
the  company,  shall  be  binding  upon  the  company  ;  and  in 
no  case  shall  it  be  necessary  to  have  the  seal  of  the  com- 
pany affixed  to  anj-^  such  contract,  agreement,  engage- 
ment, bargain,  bill  of  exchange,  promissory  note  or  cheque 
or  to  prove  that  the  same  was  made,  drawn,  accepted  or 
endorsed,  as  the  case  may  be,  in  pursuance  of  any  by-law 
or  special  vote  or  order  ;  and  the  person  so  acting  as  agent, 
officer  or  servant  of  the  company  shall  not  be  thereby 
subjected  individually  to  any  liability  whatsoever  to  any 
third  person  therefor :  Provided  always  that  nothing  in  Proviso:  not 
this  Act  shall  be  construed  to  authorize  the  company  to  moneyf  ^^^^^ 
issue  any  note  payable  to  the  bearer  thereof,  or  any  pro- 
missory note  intended  to  be  circulated  as  money,  or  as  the 
note  of  a  bank,  or  to  engage  in  the  business  of  banking 
or  insurance.     40  V.,  c.  43,  s.  66. 
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TO.  The  company  shall  keep  painted  or  affixed,  its 
name,  with  the  word  "  limited  "  after  the  name,  on  the 
outside  of  every  office  or  place  in  which  the  business  of 
the  company  is  carried  on,  in  a  conspicuous  position,  in 
letters  easily  legible,  and  shall  have  its  name,  with  the 
said  word  after  it,  engraven  in  legible  characters  on  its 
seal,  and  shall  have  its  name,  with  the  said  word  after  it, 
mentioned  in  legible  characters  in  all  notices,  advertise- 
ments and  other  official  publications  of  the  company,  and 
in  all  bills  of  exchange,  promissory  notes,  endorsements, 
cheques,  and  oixlers  for  money  or  goods,  purporting  to  be 
signed  by  or  on  behalf  of  such  company,  and  in  all  bills 
of  parcels,  invoices  and  receipts  of  the  company. 

2.  Every  company  which  does  not  keep  painted  or 
affixed  its  name,  with  the  word  "  limited  "  after  it,  in 
manner  directed  by  this  Ac,  shall  incur  a  penalty  of 
twenty  dollars  for  every  day  during  which  such  name  is 
not  so  kept  painted  or  affixed. 

3.  Every  director  and  manager  of  the  company,  who 
knowingly  and  wilfully  authorizes  or  permits  such  de- 
fault, shall  be  liable  to  the  like  penalty. 

4.  Every  director,  manager  or  officer  of  the  company 
and  every  person  on  its  behalf  wlio  uses  or  authorizes  the 
use  of  any  seal  purporting  to  be  a  seal  of  the  company 
whereon  its  name,  with  the  said  word  "  limited  "  after  it, 
is  not  so  engraven  as  aforesaid,  or  who  issues  or  autho- 
rizes the  issue  of  any  notice,  advertisement  or  </ther  offi- 
cial publication  of  such  company,  or  win «  :;igns  or  autho- 
rizes to  be  signed  on  behalf  of  ^  'ich  company  any  bill  of 
exchange,  promissory  note,  endorsement,  cheque,  order 
for  money  or  goods,  or  who  issues  or  authorizes  to  be 
issued  any  bill  of  parcels,  invoice,  or  receipt  of  the  com- 
pany, wherein  its  name,  with  the  said  word  after  it,  is  not 
mentioned  in  maimer  aforesaid,  shall  incur  a  penalty  of 
two  hundred  dollars,  and  shall  also  be  personally  liable 
to  the  holder  of  any  such  bill  oi  exchange,  promissory 
note,  cheque,  or  order  for  money  or  goods,  for  the  amount 
thereof,  unless  the  same  is  duly  paid  by  the  company. 

40  v.,  c.  43,  sees.  78  and  79. 
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CANADA  REVISED  STATUTES,  1886,  c.  129. 

An  Act  respecting  Insolvent  Banks,  Insurance  Com- 
panies, Loan  Companies,  Building  Societies,  and  Trading 
Corporations,  known  as  "  The  Winding  up  Act." 

Sec.  31.  The  liquidator  may,  with  the  approval  of  the 
court,  and  upon  such  previous  notice  to  the  creditors, 
contributaries,  shareholders  or  members,  as  the  court 
orders, — (f)  draw,  accept,  make  and  endorse  any  bill  of 
exchange  or  proniissory  note,  in  the  name  and  on  behalf 
of  the  company ;  raise  upon  the  security  of  the  assets  of 
the  company,  from  time  to  time,  any  requisite  sum  or 
sums  of  money ;  and  the  dra^  ing,  accepting,  making  or 
endorsing  of  every  such  bill  of  exchange  or  promissory 
note,  as  aforesaid,  on  behalf  of  the  company,  shall  have 
the  same  effect,  with  respect  to  the  liability  of  such  com- 
pany, as  if  such  bill  or  note  had  been  drawn,  accepted, 
made  or  endorsed  by  or  on  behalf  of  such  company  in 
the  course  of  the  carrying  on  of  its  business. 


Code  of  Civil  Procedure  of  Lower  Canada. 
(In  force  in  Quebec  only  since  the  28th  of  June,  1867.) 

Art  49.  In  actions  upon  bills  of  exchange  or   prom  is 
sory  notes,  or  any  private  writings,  whether  negotiable 
or  not,  it  is  sufficient  to  give  the  initials  of  the  Christian 
or  first  names  of  the  defendant,  such  as  they  are  written 
upon  such  bills,  notes  or  instruments. 

When  a  corporate  body  is  a  party  to  a  suit,  it  is  suffi- 
cient to  insert  its  corporate  name,  and  to  indicate  its  prin- 
cipal place  of  business. 

Art  89.  If,  in  any  action  founded  upon  a  bill  of  ex- 
change, promissory  note,  cedule,  cheque,  act  or  private 
writing,  tlie  defendant  fails  to  appear  or  plead,  judgment 
may  be  rendered  out  of  town,  upon  the  written  application 
of  the  plaintiff,  without  its  being  necessary  to  prove  the 
signatures  to  such  documents,  or  to  make  any  other  proof. 
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145.  Every  denial  of  a  signature  to  a  bill  of  exchanere. 
promissory  note  or  other  private  writing  or  document 
upon  which  any  claim  is  founded,  must  be  accompanied 
with  an  affidavit  of  the  party  making  the  denial,  or  of  some 
person  acting  as  his  agent  or  clerk  and  cognizant  of  the 
facts  in  such  capacity,  that  such  instrument  or  some 
material  part  thereof  is  not  genuine,  or  that  his  signature 
or  some  other  on  the  document  is  forged,  or,  in  the  case 
of  a  promissory  note  or  bill  of  exchange,  that  the  necessary 
protest,  notice  and  service  have  not  been  regularly  made, 
stating  in  what  the  irregularity  consists  ;  without  preju- 
dice, however,  to  the  recourse  of  such  party  by  improba- 
tion.     C.  S.  L.  C,  c.  83,  s.  86,  §  2. 

[In  the  case  of  promissory  notes,  or  bills  of  exchange 
payable  at  a  particular  place,  they  are  presumed,  as 
against  the  maker  or  acceptor,  to  have  been  presented  at 
that  place  a^  -laturity,  unless  the  exception  founded  upon 
such  want  of  presentation  is  accompanied  with  an  affidavit 
that,  at  the  time  they  became  due,  provision  had  been 
made  for  their  payment  at  the  specified  place.] 

As  to  the  summary  jurisdiction  in  Quebec,  see  Quebec 
Statutes,  51-52  Vic.  c.  26,  1888. 

See  also.  52  Vic.,c.  48, 1889.— The  effect  of  this  statute 
is  to  permit  the  institution  of  the  action  either  before  the 
Court  of  the  district  where  the  bill  is  made  and  dated,  or 
before  the  Court  of  the  district  where  it  is  made  payable. 
Leclaire  v.  Beaulieu,  M.  L.  R,  5  S.  C.  45  ;  Banque  du  Peuple 
V.  Prevost,  M.  L.  K,  6  S.  C,  88  ;  20  R.  L.,  7  ;  Lockerby  v. 
Weir,  M.  L.  R ,  6  S.  C,  285. 

The  following  digest  of  cases  is  fro'  ^  Foran's  Code  of 
Civil  Procedure,  1879,  p.  122. 

1.  A  defense  en  fait  to  an  action  on  a  promissory  note 
will  be  rejected  on  motion,  if  unsupported  by  affidavit. 
Laprise  v.  Methot,  4  Q.  L.  R.,  328,  S.  C,  1877. 

Contra;  The  Mechanics  Bank  v.  Scale,  20  L.  C.  J.,  196 
S.  C,  1876. 

2.  The  defendant  pleaded  that  the  note  sued  on  had 
been  obtained  from  him  by  surprise  and  false  representa- 
tions, and  for  insufficient  consideration. — Held,  that  he 
was  not  bound  to  produce  with  such  plea  an  affidavit 
under  C.  S.  L.  C,  cap.  38,  sec.  86.  McCarthy  v.  Barthe 
6  L.  C.  J.,  130. 
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3.  The  defendant  pleaded  want  of  notice  of  protest, 
but  produced  no  affidavit  in  support  of  such  plea. — Held, 
that  the  action  would.be  maintained,  notwithstanding' 
that  no  protest  had  been  given.  The  Bank  of  Upper 
Canada  &  Turcotte,  15  L.  C.  R.,  276. 

4.  The  defendant  pleaded  want  of  consideration. — Held, 
that  he  was  bound  to  produce  with  such  plea  an  arfidavit 
under  C.  S.  L.  C.cap.  83,  sec.  86.  Kelly  v.  O'ConneU,  16 
L.  C.  R.,  140. 

5.  When  the  defendant  pleads  that  the  note  was  not 
stamped  at  its  date,  he  must  file  an  affidavit  or  declaration 
under  oath.     Desilets  v.  Trahan,  5  R.  L.,  52. 

6.  If  a  party  who  is  summoned  to  admit  or  deny  a- 
signature  appears  and  files  a  defense  en  fait,  that  is  a  de- 
nial of  the  signature.  Hart  v.  Barn,  3  Rev.  de  Leg..  38.. 
K.  B.,  &  Perraidt  v.  Girard,  3  Rev.  de  Leg.,  196. 

7.  In  an  action  against  the  endorser  of  a  promissory 
note  the  defendant  pleaded  that  the  signature  which  pur- 
ported to  be  his  was  not  written  by  him  or  with  his 
knowledge,  consent  or  authority,  and  that  he  was  not 
aware  of  the  existence  of  the  promissory  note  until  noti- 
fied of  the  protest.  At  the  hearing  it  was  urged  by  the 
plaintiff  that  he  was  entitled  to  judgment  as  the  affidavit 
was  not  in  the  form  required  by  law.  The  defendant 
thereupon  made  a  motion  that  the  delihere  be  discharged, 
and  that  he  be  permitted  to  file  another  affidavit.  This 
motion  was  rejected,  and  judgment  went  for  plaintifi',  l)ut 
on  appeal — Held,  that  the  affidavit  was  sufficient  and  the- 
allegations  of  the  plea  being  proved,  the  judg;ment  of  the 
court  below  was  reversed,  and  judgment  went  for  tlie 
appellant.  Browne  &  Dow,  11  L.  C.  R.  273,  Q.  B.  &  il> 
L.  C.  R.  442,  S.  C.  1861. 

8.  Where  a  defendant  to  an  action  on  a  promissory 
note  pleaded  want  of  notice  of  protes*.,  and  the  plaintiff' 
contended  that  the  plea  should  be  dismissed  on  the  ground 
that  it  was  filed  without  the  affidavit  accompanying  it 
under  see.  87  of  the  act  of  1857 — Held,  that  as  the  certi- 
ficate of  the  notary  showed  that  the  notice  he  served  was 
utterly  useless,  an  affidavit  such  as  provided  by  the  statute, 
was  unnecessary.     Hohbs  in  re  cC-  Harte  5  L.  C.  J.  52. 
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9.  Where  to  an  action  against  the  endorser  of  a  prom- 
issory note  by  the  endorsee,  the  defendant  pleaded  that 
no  sufficient  protest  of  the  note  had  been  made,  and  more- 
over, that  at  the  time  he  endorsed  it,  the  endorser,  that 
is  the  plaintiff,  verbally  agreed  to  accept  it  on  the  credit 
of  the  maker  alone  without  recourse  against  defendant — 
Held,  reversing  the  judgment  of  the  court  below,  that 
although  the  protest  appeared  to  be  insufficient  on  the 
face  of  the  note,  it  would,  nevertheless,  be  held  to  liave 
been  regularly  and  legally  made,  unless  with  the  plea  an 
affidavit  had  been  produced  that  such  notice  was  not  regu- 
larly made.  Clutinhevlain  &  Ball,  5  L.  C.  J.,  88  &  11 
L  C.  R,  50. 

10.  In  an  action  on  a  promissory  note,  where  want  of 
notice  of  protest  was  invoked, — Held,  that  the  party 
pleading  such  want  of  notice  was  bound  to  produce  there- 
with the  affidavit  .  quired  by  20  Vic,  cap.  44,  sec.  87. 
Ryan  v.  Malo,  12  L  G.  R,  8. 


11.  Aii  \,ction  was  brought  ii  Montreal  on  a  promissory 
note  dated  in  Montreal  but  really  made  in  another  district. 
— Held,  that  a  declinatory  exception  would  lie,  even 
though  not  accompanied  by  affidavit,  and  the  action  was 
dismis.sed.  Hiidon  v.  Chavipag7ie,  17  L.  C.  J.,  45.  See 
above  page  557. 


GENERAL  INDEX. 


The  index  to  the  French  text  (*}  will  be  found  at  page  341. 


(*)  Under  tho  constitution  of  the  Dominion  of  Canada,  all  Statutes  of  the  Parliament  of 
Canada  mu8t  be  published  in  the  English  and  French  languages. 


Alien,  60. 

Absence  of  Funds.    See  Funds. 

Absentee, 

prescription  runs  against,  217. 

AocKPTANCE.    See  Prenentment. 

defined,  1,  35,  38,  362,  516,  530. 

number  of,  38. 

its  form,  35-40,  516,  530. 

on  tlie  back  of  bill,  36. 

on  bill  and  signed,  35,  36,  38-40,  537. 

if  in  a  set,  only  one  part  should  be  accepted,  S5,  244,  537.    See  Set. 

verbal,  insufficient,  39. 

tacit,  insufficient,  30. 

certification  or  initialing  of  cheques,  36. 

oath  of  drawee  not  to  be  demanded,  39. 

"accepted,"  or  its  equivalent,  35,  39,  41. 

signature  sufficient,  35,  39. 

when  made,  38,  40,  127-129,  388,  437,  458,  485,  507. 

may  be  given  before  bill  is  signed  or  complete,  40,  40, 

after  first  refusal,  38,  40,  41,  479. 

or  after  maturity,  38. 

bill  cannot  be  directed  to  one  person  and  accepted  by  another,  36.  See  Drawee 

may  be  drawn  on  several  persons  and  accepted  by  one,  36,  38. 

a  bill  not  addressed,  7,  10, 19,  20,  36. 

a  bill  may  be  addressed  "at,"  instead  of  "  to"  the  drawee,  19,  20. 

or  to  a  particular  house  instead  of  the  drawee  by  name,  19,  20. 

by  a  fictitious  person,  18,  19,  21. 

when  dated,  9,  40,  41.    Se3  Date. 

of  bill  after  sight  to  date  from  what  day,  41,  536. 

parol  evidence  to  show  date,  27. 

necessary  f  )r  bills  at  sight  or  after  sight,  38,  124-127. 

other  cases  where  it  is  necessary,  124-127. 

36 
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not  necessary  when  drawer  and  drawee  are  same  person,  38. 

necessary  to  render  drawee  lialde,  32,  35,  02,  1()3.    See  Drawee. 

when  can  be  cancelled,  48,  49,  50,  537. 

delivery  necessary,  48,  40,  300,  537. 

as  to  obligation  to  accept,  124, 125,  164,  205,  378. 

none,  because  drawee  is  a  debtor  of  drawer,  3(5,  37,  1G4. 

bill  drawn  against  consignment  of  goods,  3(>,  124, 125, 163-1 77.    See  Securities. 

or  against  a  letter  of  credit,  30,  37,  378.     See  iSccurities. 

effect  of  unreasonable  detention  by  drawee,  3'J,  50. 

drawee  liable  far  damages  in  certain  cases,  37. 

promise  to  accept,  30,  37.     See  Dnutvc. 

what  it  admits,  170,  180,  5;)7.     See  Estoppels. 

estoppels  as  to  forgery  and  capacity,  179, 180,  537.    See  Estopptli,  Forgery. 

when  time  of  payment  runs  from  the  date  of  acceptance  or  protest,  32-34,  38- 

41,  470. 
payable  at  a  bank  authorizes  i)ayment  by  the  bank,  44,  205,  201. 
Iiokier  in  due  course  taking  a  bill  dishonored  for  non,  117,  143. 
by  the  fraud  of  the  holder,  182. 

General,  41,  42,  43,  130. 

Qualified,  41-40,  378,  537. 

partial,  42,  43,  130. 

illustrations  of  qualiiied  or  conditional,  27,  42,  43,  537. 

accejjtunce  by  one  of  two  drawees  (lualihed,  42. 

acceptance  payable  at  a  particular  place  not  qualified,  unless  expressly 

stipulating  discharge  of  acceptor,  42-45,  132,  134,  130,  154,  155,  101,  102 

303,  30()-371,  378,  420-434,  457,  402,  480. 
efl'ect  of  the  words  "there  and  not  elsewhere,"  42-45,  132,  134-13(),  154, 

101 ,  102,  303,  300-371,  378,  420-434,  438,  458,  403,  490,  504,  518,  519,  540. 
payable  to  the  order  of  drawee,  45. 
drawee  accepting  conditionally  not  liable  till  condition  have  happened,  24, 


I       I 


holder  may  insist  upon  general,  43, 130. 
otherwise  drawer  and  endorser  are  discharged,  130. 
if  holder  accept  ii,  he  nmSt  notify  all  parties,  43,  130. 
when  their  consent  to  it  is  presumed,  43,  44,  130. 
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AcXIlil'TANCE   Sri'RA    ri«)TEST  OR   FOR  HoN'OR, 

defined,  35,  230-24  0,  537. 

governed  by  the  lex  loci  amtracttis,  247. 

form  of,  230. 

for  part  only,  230. 

by  and  for  any  person,  230,  237. 

notice  to  be  given  under  the  Code,  538. 

for  whom,  if  no  one  designated,  23C 
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5. 
wee. 


7.    See  Securities. 


dnpix  ^,  Forgery. 
r  protest,  32-34,  :58- 

05,  261. 
1,  143. 


unless  expressly 
154,  155, 101, 1«2 

132,  134-13t),  154, 
304,  518,  519, 540. 

have  happened,  24, 


with  consent  of  holder,  230. 

preference  among  several,  238. 

liability  on,  230,  239. 

protest  necessary,  23G-240. 

oblifiiation  of  acceptor  supra  protest,  23G. 

admits  drawer's  signatnre,  239. 

IS  entitled  to  notice  of  dishonor,  237.     See  Presentment. 

acce})tor  supra  protest  may  sue  prior  parties,  238,  537. 

is  liable  to  subsecjuent  parties,  237. 

maturity  of  bill  after  sight  accepted  for  honor,  34,  236. 

presentment  for,  237,  239,  541. 

Acc'EPTOK.    See  Acceptance,  Estoppels, 

defined,  3.  » •    , 

when  liable  according  to  the  tenor  of  his  acceptance,  38,  161,  179-182,5371 

541. 
not  entitled  to  presentment,  154,  IGl,  162. 
nor  protest,  161. 
not  liable  until  condition  stipulated  in  his  acceptance  has  haopened,  42, 

154,  155,  161.     See  Condition. 
accepting  in  consequence  of  the  fraud  of  the  holder,  182. 
not  discharged  by  want  of  diligence.     See  Presentment. 
payment  by,  200-206,  541.    See  Discharge. 
release  of  drawer  will  not  release  acceptor,  212,  213. 

Acceptor  KOR  HOKOR.    See  Acceptance  for  honor. 

ACXX)MM0DATI0N  PaPKR, 

defined,  90,  91. 

practice  in  Canada  as  to,  90. 

presentment  not  necessary  as  against  indorser  of  bill  accepted  for  his,  138. 

by  partners,  54,  55,  76.     See  Partnem. 

partner  giving,  is  personally  liable,  54,  55,  76. 

by  indorsement,  90,  91. 

when  an  accommodation  bill  is  paid,  200,  203,  212,  215,  541. 

rights  of  accommodating  partners  who  pay,  91, 173. 

even  before  payment,  184,  185. 

no  good  defence  against  party  with  knowledge,  90,  91,  99,  212. 

novation  and  release  of  accommodation  paper,  212,  213,  215. 

by  agents.    See  Agents. 

a  general  power  to  give  bill  or  note  does  not  include,  76. 

AOCOUNT, 

party  for  whose  account  a  bill  is  drawn,  64,  71.    See  Donneur  d'Ordre. 
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ACKN0WtETX3MENT, 

of  debt  is  not  sufficient  to  constitute  bill  or  note,  7,  13.    See  I.  0.  U. 
sufficient  to  take  bill  out  of  tbo  Statute  of  Limitations,  219,  221,  222,  224,  226. 

Action.    See  Holder. 

meaning  of  tbe  word,  1. 
of  holder,  91,  95-102,  120-123,  441,  538. 
in  whose  name,  121,  122.    See  Name. 
where  instituted  under  Quebec  Code,  558. 

Action  en  Garantie, 
•      in  Quebec,  123,  184. 

Acts  Repealed,  275,  280.    See  Appendix. 

Acts  of  British  Parliament  not  in  force  in  Canada,  275,  522. 

Advice.    See  Letter  of  Adrice. 

Affidavit, 

required  in  Quebec  to  deny  signature,  bill,  or  protest,  11,  557,  558. 

After  Sight.    See  Sight. 

Agent, 

meaning  of  "agent"  under  the  Bank  Act,  177. 
signing  per  procuration  is  a  warning,  70,  76,  268. 
may  be  appointed  by  parol,  75. 

but  if  written  be  given,  writing  will  govern,  59,  70,  76. 
authority  admitted  by  acceptance,  179-182. 
private  instructions  will  not  avail,  76. 
must  act  in  his  principal's  interest,  76. 
,    embezzling  bill,  235. 

cannot  sign  for  the  accommodation  of  a  third  person,  76. 

unless  expressly  authorized  to  do  so,  76. 

when  presumed  to  issue  an  accommodation  paper,  76. 

general  power  includes  what,  71. 

principal  not  bound  beyond  authority,  70,  75. 

ospecial  authority  to  draw  does  not  include  authority  to  waive  protest,  74. 

authority  may  be  implied,  71,  75. 

may  be  inferred  from  conduct  or  custom  of  principal,  74,  75. 

from  particular  employment,  75. 

authority  implied  from  blanks.    See  Blanks  and  Inchoate  Instruments. 

must  sign  in  the  name  of  principal,  70,  71,  76,  77,  380,  480. 

name  of  corporation  should  be  in  full,  36,  72,  77,  380,  480. 

how  to  sign  for  a  firm,  .36,  63,  72,  75. 

signing  on  stamped  paper  of  principal,  63,  73. 
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\  221,  222,  224,  226. 


,  557,  558. 


waive  protest,  74. 

:,  75. 

ite  Inslrumcnts. 
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signing  for  and  on  belialf  of  principal,  70,  74,  70,  77,  380,  480. 
Jn  a  representative  capacity,  70,  74,  110,  380,  380,  439,  480. 
otherwise  agent  or  officer  is  personally  liable,  70-77. 
drawing  personally  upon  his  principal,  70. 
signing  for  a  company  not  yet  incorporated,  72. 
signing  for  a  company  not  authorized  to  issue  bills,  74. 
merely  describing  himself  as,  70-77,  380,  380,  439,  440,  480. 
Scial  designation  of  a  public  officer  is  not  necessary^  75. ' 
official  addition  to  agent's  signature,  75. 
agent  as  to  notice  of  dishonor.     See  Notice  of  Dishonor. 

After  Siqiit, 

presentment  for  acceptance  necessary,  124-127.  ' 

Allonge, 

what  is  an,  112. 

indorsement  may  be  on  an,  112. 

guarantee  on  an,  190,  191. 

ALTERATio>f.    See  Forgery, 

discharges  parties,  if  material,  229. 

and  without  consent,  229,  232,  233. 

what  is  material,  229,  230,  232,  234. 

illustrations  of  immaterial,  230. 

what  is  an  apparent,  231. 

done  in  skilful  manner,  232,  233. 

liability  altered  by  addition,  230. 

to  signature,  230. 

contract  altered  as  to  promise,  230. 

amount,  40, 102,  229,  233. 

date,  229,  231,  234. 

maturity,  229,  230. 

place  of  payment,  229,  230.  '  ' 

negotiable  words,  230.  •      ' 

interest,  230,  231. 

exchange,  230. 

memorandum,  230. 

of  date  discharges  acceptor  or  maker,  229. 

adding  "  without  recourse,"  or  "  without  protest "  is  material  230 

consent  to  an,  waives  discharge,  23o.  ' 

consent  by  estoppels,  233.    See  Estoppels. 

implied  from  blanks,  233. 

negligence,  233. 

when  holder  is  entitled  to  recover  according  to  original  tenor  of  bill.  229  234* 

defense  admissible  against  holder  in  due  course  229. 
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by  a  stranger,  230,  232. 
to  correct  mistake,  230.    See  Mwtukc. 
to  correct  a  name  mispolt,  231. 
to  supply  omission,  230. 

Amount. 

must  be  certain,  8,  22-24. 

if  tbe  amount  can  be  ascertained  "  with  interest,"  is  not  uncertain,  C,  23,  24. 

nor  ".with  current  exchange  on  B."  7, 14,  23,  24. 

marginal  figures,  diircring  from  amount  in  body,  23,  24. 

filling  blanks  left  for  the,  40. 

effect  of  filling  with  greater,  against  holder  in  due  course,  46,  102,  229,  233. 

unless  there  be  negligence,  233.    See  Alteration. 

may  bo  designated  in  any  currency,  23. 

mistake  in  the,  23,  24,  46.    See  Midake. 

Anti-datino.    See  Date. 

effect  of,  1),  27,  28,  46. 

blank  date,  27. 

date  may  be  proved  by  parol  evidence,  27,  28. 

Appendix,  340. 

French  text  of  the  Act,  289. 

Commons  debates,  347. 

Senate  debates,  475. 

Canada  Rev.  Statutes,  chap.  123,  "An  Act  respecting  Bills  of  Exchange,"  515. 


Nova  Scotia    " 
N.  Brunswick  " 


82,  "  "  "  524. 

"      116,  "  "  "  525. 

"  30  Vict.,  ch.  34,  "  "  «•  525* 

Civil  Code  of  Lower  Canada,  1866,      "  "  "  534* 

an  Act  respecting  forgery,  550. 
the  (British)  Companies  Act,  551. 
the  (Canadian)  Companies'  Clauses  Act,  553. 
an  Act  respecting  the  incorporation  of  Joint  Stock  Companies  by  Letters 

Patent,  554. 
Canada  Winding-up  Act,  556. 
Code  of  Civil  Procedure  of  Lower  Canada,  556. 
summary  proceedings,  57,  58,  557. 


Absiqnek.    See  Trustee. 


Abbignmknt.    See  Securities. 

bill  or  cheque  is  not  an,  154, 169. 
by  delivery.    See  Transferror. 


uncertain,  C,  23,  24. 


se,  46,  102,  229,  233. 
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3  of  Exchange,"  515. 

524. 

525. 

525  • 

"  534* 


mpanies  by  letters 


Attachment.    Soo  SWuritifg. 

when  does  not  restrain  noj,'oti ability,  45,  111. 

garnishment  of  maker  or  acceptor,  45,  Ml. 

in  drawer's  liands  before  acceptance,  165,  106.    See  Secuntieif 
Aval, 

defined,  3. 

stranger  signing  liable  as  an  indorser,  185-189,  225,  483,  531,  541. 

old  jurisprudence  on  the  subject,  185,  186,  483,  531,  541. 

on  the  bill  itself,  186,  187. 

enures  to  subsequent  parties  only,  188. 

for  acceptor  or  maker,  188. 

for  drawer,  189. 

entitled  to  notice  of  dishonor,  185,  190,  401,  508. 

when  on  bills  made  before,  but  maturing,  after  the  Act,  275,  276. 

guarantee  of  bill  upon  the  instrument,  190. 

or  upon  an  allonge  or  copy,  190,  191 . 

negotiable  witli  bill,  191. 

consideration  for  guarantee  given  after  delivery  of  bill,  188, 190,  193. 

whether  guarantor  is  entitled  to  notice  of  dishonor,  191. 

upon  a  separate  paper,  191-193. 

is  not  then  negotiable,  1 ''2. 

notice  of  dishonor  is  noi  either  necessary,  195. 

B 

Bad  Faith.     See  Good  Faith,  Fraud,  Holder. 
Bank, 

meaning  of  the  word,  1,  361,  373,  440. 
is  a  corporation,  2. 

paying  cheque  upon  a  forged  endorsement,  60,  261,  380,  397-413   442-449 
458, 464-473, 497-501, 505, 512.  '  ' 

where  bill  is  payable  at  a,  is  authorized  to  pay,  44,  205,  201. 
to  cash  Government  cheques,  198. 
execution  of  note  or  bill  by,  17,  77. 

its  officers  sign  bills  and  notes,  77,  440,  441. 

cashier,  77.  •  '  ""' 

not  to  close  at  one  o'clock  on  Saturdays,  397. 

what  interest  it  can  charge,  197,  545,  540. 

holding  a  lien,  79,  87,  88. 

collecting  agent,  93,  97,  116,  118, 121,  122,  415. 

dealing  in  securities,  174-179.    See  Securities. 

not  to  deal  in  goods  except  as  provided  in  Bank  Act,  175. 

bank  has  lien  upon  shares  of  debtor,  175. 
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how  to  dispose  of  collateral  securities,  175. 

may  take  mortgage  for  existing  debts,  176. 

hypothecation  upon  ships,  17G. 

may  accept  warehouse  receipt  or  bill  of  lading,  176. 

upon  the  security  of  goods  to  wholesale  manufacturers,  177. 

"  "  "  "        lumbermen  or  shippers  of  farm  or 

mine  produce,  177. 
form  of  security  deed,  177. 

section  74  of  Bank  Act  applies  only  to  debts  contracted  at  the  time,  178, 207. 
when  claim  of,  shall  not  supersede  the  lien  of  the  unpaid  vandcr,  178. 
payable  at,  44,  205,  261. 

demand  of  payment  at,  132, 134,  136,  154,  161. 
no  bank  clerk  to  protest,  159,  418,  508. 
bank  Act  not  aflected,  54, 162,  275. 
on  collateral  security,  174.    See  Securities. 

Bank  Act, 

not  affected,  54,  162,  275. 

its  provisions  on  collateral  securities,  174.    See  Bank. 

Bank  DKrosixs, 

banker's  lien,  79,  87,  88. 

by  incapacitated  persons,  62. 


Bank  Notes.     See  Dominion  Notes  and  Currency. 
defined,  17,  548. 
signed  by  what  officers,  77. 
signed  by  machinery,  78. 
provided  there  is  one  genuine  signature,  78. 
are  issued  by  banks,  17. 
circulate  as  money,  17. 
for  what  amount,  17. 
cannot  be  pledged,  17. 
constitute  first  charge,  17. 
payable  at  par,  17. 
how  redeemable,  18. 
certificate  of  deposit  by,  5. 
paper  payable  in,  4-8,  23. 


Bkarer.     See  Holdi  r,  Negotiation. 

meaning  of  the  word,  2. 

when  necessary  to  negotiability,  22. 

paper  payable  to,  is  negotiable  by  delivery,  22. 

a  note  payable  to  a  fictitious  person  is  equivalent  to,  20,  27. 


t 


7. 

ppers  of  farm  or 


the  time,  178,  207. 
vender,  178. 
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Beboin, 

drawee  au  besoin  defined,  3. 

may  be  called  upon,  34,  127,  237,  366,  377,  351,  536,  540. 

when,  127. 

foreign  bill,  34. 

presentment,  237-239.     ' 

Bill  op  Exchange, 

Quebec  Code  on,  534-550. 

meaning  of  the  word  "  bill,"  2. 

origin,  xi. 

history  of  the  laws  on,  v-xii,  I        :9,  372,  481,  482,  527. 

report  of  the  Quebec  Codifiers,  527. 

writers  on,  ix,  x. 

principal  changes  made,  xii,  347-349. 

the  Bills  of  Exchange  Act,  1,  275-277. 

definition  in  Act  defective,  10,  534. 

form,  4,  8,  11. 

language  i.sed,  16. 

in  the  notarial  form,  63-66. 

no  special  form  of  words,  5. 

modelsof  bills,  11-12. 

requisites  for,  4,  5,  10,  529,  534. 

Remise  de  place  en  place,  10,  529. 

an  order  to  pay,  4,  5,  6, 12. 

note,  a  promise  to  pay,  4,  5,  6,  7,  12. 

I.  O.  U.,  or  bon,  7,  13,  363. 

illustrations  of  valid  and  invalid  bills  and  notes,  5-10,  22,  24,  26. 

three  parties  to  a  bill,  10,  534. 

not  dated,  4,  9. 

ante  or  post  dated,  9,  27,  28,  46. 

how  addressed,  7,  10,  19,  20,  26. 

addressed  to  a  fictitious  person,  18.    See  Fictitious. 

bill  not  addressed,  7, 19,  20. 

place  of  payment,  5,  205.    ISee  Payment,  Presentment. 

unconditional,  4,  5,  9,  12,  26. 
.  not  to  be  payable  out  of  a  partic  jlar  fund,  4,  9. 

not  to  be  payable  on  a  contingency,  26. 

for  what  amount,  17.    See  Bank  Notes, 

negotiability  not  essential,  11.    See  Negotiation. 

payable  in  money  only,  4-8,  525.    See  Currency. 
"      in  legal  tender,  5,  205. 

sum  to  be  certain,  8. 

may  state  alterna'^      lace  of  payment,  5,  10. 

may  or  may  not  state  time  of  payment,  25.    See  Tim  of  Payment. 
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when  drawer  or  drawee  are  the  same  person,  10,  18,  19,  38. 

when  may  be  treated  as  a  note,  10. 

inhmd  or  foreign,  18,  347.    See  Conflict  of  Laws. 

a  note  addressed  to  a  third  person,  5. 

municipal  debentures,  5. 

certificate  of  deposit,  5. 

receipt  implying  a  promise  to  pay,  5,  13,  17. 

acceptance  of.    See  Acceptance. 

bill  complete  and  regular  on  its  face,  47, 59,  91,  92,  97,  98, 102.    See  Inclioate 

Instruments. 
effect  of  bill  not  complete,  nor  regular,  as  to  holder  in  due  course,  47,  59,  QL 

92,  97,  fS,  102. 
for  patent  right,  85,  96,  102.    See  Patent  Right. 
bill  absolutely  void  by  statute,  59,  85, 100,  101. 

Bills  of  Exchange  Acr,  1890. 
title,  1. 

its  history,  vii,  350-359,  372, 481,  48 .'. 
changes  made  by,  in  the  old  laws,  xiii,  347-349,  481. 
when  in  force,  277. 

apply  to  what  bills,  271,  272,  275,  276. 
bills  made  before,  but  maturing  after,  276. 
construction  of  the  Act  with  other  Acts,  276. 
French  text,  289. 
Commons  Debates,  347. 
Senate  Debates,  475. 

Bills  of  Exchange, 

an  Act  respecting,  Canada  Rev.  Stat.  ch.  123,  repealed,  275,  287.    See  Ap. 

pendix. 
Nova  Scotia  Statutes  on,  524. 
New  Brunswick  Statutes  on,  525. 
Civil  Code  of  L.  C.  on,  534. 

Bill  of  Lading.     See  Securities. 

Blank.    See  Alteration.  , 

blank  signature,  46. 

authority  to  fill,  in  what  manner,  46,  232,  371.     See  Forgery  and  Holder. 

when  presumed,  46,  232,  233, 535. 

in  whose  name,  46. 

for  what  amount,  46. 

may  be  filled  by  holder,  46. 

several  illustrations  of  blank  fillings,  47,  48. 

blank  must  be  filled  within  reasonable  tiir     i6,  232. 


19,  38. 


98, 102.     See  Inchoate 
due  course,  47,  59,  QL 
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(1,275,287.    SeeAp. 


rgery  and  Holder. 


what  is  reasonable  time,  46.     See  Rmsonahk  Time. 

in  accordance  with  authority,  46. 

rights  of  the  holder  in  due  course,  46, 102,  232.    See  Holder. 

as  authority  for  alteration,  46. 

^''"i^nfiof '"f  ^"^  "''^°^P^^*^  ^^"  *^^«'  ^*^*  ^i«  peril,  47,59,91.92,97,98,- 
102,  231.    bee  Holder. 

Bona  Fide  Holder.    See  Holder. 

Bon,    See  /.  O.  U. 

Bbitisii  Parliament, 

certain  Acts  of,  not  in  force,  275,  322. 
Broker. 

holding  a  Hen,  88. 


Calendar, 
month,  33. 

Cancellation, 

by  holder  must  be  intentional,  227,  228,  536. 
operates  as  a  release,  115,  212,  227,  228. 
of  an  acceptance,  39,  49,  50,  537. 
of  an  endorsement,  50,  228,  536. 

Capacity.    See  Incapacitated  Parties. 

Cashier.    See  Bank. 

Caveat  Emptor,  59,  76.    See  Notice. 

Certainty. 

as  to  drawee,  19. 

as  to  amount,  8,  22-24. 

stipulation  "of  exchange"  does  not  destroy,  7,  14,  23.  24. 

payment  out  of  a  particular  fund,  4,  9. 

payee's  name,  20. 

place  of  payment,  5.    See  Payment,  Presentment. 

time  of  payment,  25. 

Certificate.  See  Deposit. 
a  note,  6,  7. 

Civil  Code  of  Lower  Canada. 

repealed,  419,  482,  534-550,  556.    See  Appendix. 
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CHBQLi:;.    See  Crossed  Cluque. 

defined,  6,  259,  532,  549. 

provisions  applying  to,  259. 

forgery  of,  66,  261.    See  Forgery. 

forgery  of  endorsements  on,  66,  261,  400-413,  442-449,  458,  464-473,  497-501, 

505,  512. 
cheque  is  an  inland  bill,  259.    See  Bill  of  Exchange. 

statement  by  bank  that  a  customer  has  funds  not  a  promise  to  accept,  37. 
acceptance,  37.    See  Acceptance. 
certification  or  initialing  of  cheques,  36. 
is  payable  on  demand,  259. 
post  dated,  9,  27,  28,  46,  260. 

drawer  of  forged  cheque  must  give  notice,  66,  102,  398-413. 
is  not  entitled  to  grace,  260. 
payable  at  a  future  day,  261. 
its  payment  may  be  countermanded,  260. 
as  to  identification  of  holder,  445. 
death  revokes  authority  to  cash,  260. 
are  not  intended  to  be  accepted,  but  may  be,  260. 

not  an  assignment  of  the  drawer's  funds  i  n  the  bank,  154, 169.  See  Securities, 
as  subject  of  donation  cuusd  mortis.  See  Consideration. 
presentment  for  payment,  necessity  for,  259,  261,  413,  414. 
presentment  for  payment,  within  reasonable  time,  259,  261,  413,  414. 
fraudulently  initialed,  93. 
Quebec  Code  on,  549. 

Crossed  Cheque,  262-268. 

what  constitutes,  262. 

history  of,  262, 509. 

utility  of,  263,  408,  410,  411,  414,  415. 

"  not  negotiable,"  264,  265,  267, 408,  410, 411,  414,  415. 

crossed  in  full  or  in  blank,  262-265. 

protection  of  bank  as  to  crossed  cheques,  271. 

who  may  cross,  262-265. 

crossing  is  a  material  part,  265, 266. 

Cleamng-Hoube, 
what  is,  210-212. 

presentment  through  the,  135,  211. 
payment  through  the,  201,  208,  210-212. 
settlement  in,  made  in  bad  faith,  201,  211. 

Cl-ERGY,    ^ 

disabilities  of,  as  parties  to  commercial  paper,  57. 
Code.    See  Civil  Code. 
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i58,  464-473,  497-501, 
mise  to  accept,  37. 


13. 


)4, 169.  See  Securities. 

14. 

,  261,  413,  414. 


Coin.    See  Currency. 

note  or  bill  payable  in,  23. 

Collateral  Security.    See  Securities,  Promismry  Noten. 

mention  of,  in  note  or  bill,  66,  90,  93,  98,  111,  118,  202,  269,  415. 

what  is,  90. 

mortgages  as  collateral,  66,  111. 

how  transferred,  66,  98,  111. 

presentment  of  bill  held  as  continuing,  270, 415,  484. 

holder  of  bill  as,  66,  87,  90,  93,  98,  111,  118,  202,  269.    See  Holder. 

broker  has  a  general  lien  on  negotiable  securities  deposited,  88. 

CoLLKCTiNQ  Agent.    See  Holder. 

as  a  holder  in  due  course,  93,  97,  116,  118,  121, 122. 

bank  as,  93,  97, 116, 118,  121, 122, 139,  415. 

should  have  paper  presented,  139. 

negligeuce  in  not  giving  notice  of  dishonor,  139. 

must  give  notice  of  dishonor  to  his  principal,  139.    See  Notice  of  Dishonor. 

Commissioner. — See  Agent. 

when  individually  liable  on  drafts,  72,  75. 

Common  Law, 

of  England,  when  and  where  in  force,  461. 

Company.     See  Corporation. 

Complete.    See  Inchoate  Instruments. 

Compensation.    See  Set-Off. 

I  Composition, 

notes,  84.   See  Insolvency. 

not  paid,  old  debt  revived,  213,  216. 

signing  a,  when  operates  as  a  discharge,  213,  215,  216.    See  Discharge. 

Computation, 

of  time      hen  non-business  days  are  excluded,  273. 

I  Condition.     See  Restrictions. 

destroys  negotiability,  4-17,  23,  24. 

what  amounts  to  a,  4,  7,  10,  26. 

effect  of  condition  against  holder,  81,  86,  93. 

condition  in  acceptance,  41-45,  154,  155,  161. 

condition  in  consideration,  51,  81,  86,  93.     See  Consideration. 

condition  in  endorsement,  114. 
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CoxFUcr  OF  Laws,  247,  259. 

Lex  loci  domicHU,  t^overns  capacity  to  contract,  250. 
Lex  loci  contractus : 

governs  when,  247-259. 

controls  tlie  liability  of  the  maker  of  a  note,  249. 

drawer,  253. 

indorser,  247,  248,  251,  253. 

acceptor,  249. 

controls  reiinisites  In  form,  247,  251. 

except  as  to  .stam{)  laws,  247. 

foreign  bill  valid  in  form,  according  to  Canadian  law,  valid  between 
parties  in  Canada,  247. 

interpretation.  247,  251,  252. 

validity,  247,  251,  252. 

effect,  252. 

indorsement,  247,  248,  251,  253. 

inland  bill  indorsed  abroad,  248. 

acceptance,  247. 

acceptance  snpra  protest,  247. 

discharge,  254. 

but  not  discharge  in  bankruptcy,  254. 

legality  of  consideration,  249,  251,  252. 

gambling  debt,  251. 

in  evasion  of  foreign  revenue  laws,  247,  251. 

governs  transfer,  247. 

governs  discharge,  254. 

but  not  in  bankruptcy,  254. 

Lex  fori : 
governs  remedy,  254. 
limitation  of  actions,  219,  255,  256. 

when  foreign  Statute  of  J.imitations  can  be  pleaded,  219,  255,  257. 
evidence,  255. 

set-off  or  compensation,  255. 
when  compensatior.  extinguishes  debt,  255. 

Lt  X  loci  sdlutlo)!!^  : 
when  controls  place  of  contract,  252. 

"  dateof  bill,  248. 

governs  validity  and  constniction,  252. 
bill  to  bearer  indorsed  abroad,  252. 
interest,  195,  253,  303,  304. 
damages,  195,  248,  253. 
exchange,  14,  23,  248. 
currency,  248,  249. 
maturity,  248,  253. 


law,  valid  between 


19,255,  257. 
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grace,  248,  253,  543. 

governs  duties  of  the  holder,  248. 

governs  necessity  for  presentment,  248,  249,  253. 

protest  of  foreign  l)ill,  158,  IGO,  248,  253,  543. 

protest  of  foreign  note,  272,  543. 

necessary  to  preserve  liability  of  indorsers,  272.  * 

notice  of  dislionor,  248,  253. 

sullicioncy  of  protest,  248. 

evidence  of  protest,  159,  160,  248,  274,  509. 

Confusion,     oee  Disclumje,  ' 
wlien  discharges  bill,  212. 

Consideration.    See  Fraud,  Holder. 

any  consideration  s  utlicient  to  support  a  simple  contract,  79. 

must  be  valuable,  79,  88,  89,  525. 

in  New  Brunswick,  before  tiie  Act,  bills  not  payable  in  money  held  as />riift(i 

fucliJ  evidence' of  value,  4-8,  525. 
any  advantage  conferred,  82. 
an  ex.change  of  paper,  82. 
an  antecedent  debt  or  liability,  79. 
whether  bill  be  payable  on  demand,  79,  80,  81. 
debt  due  to  an  old  firm,  81,  82. 
accommodation,  90. 

subscription  to  church,  charities,  etc.,  81,  441. 
a  debt  barred  by  Statute  of  Limitations,  83. 
debt  due  by  one  of  tlie  joint  debtors,  82. 
future  services,  80. 

compromise  and  release  of  legal  liabilities,  79,  82. 
as  collateral  of  a  debt,  57,  (W,  87,  90,  93,  98,  HI,  118,  202,  269,  270.      See 

Collateral  Sccuriti/. 
presumed,  9,  11,  88,  95,  529. 

words  "  value  received  "  useless,  9,  11,  88,  95,  529,  535. 
consideration  may  be  expressed,  111. 

value  may  be  given  at  any  time  during  currency  of  bill,  79,  83. 
when  holder  is  for  value,  79,  83,  86,  87,  88,  99.    See  Holder. 
total  failure,  80. 
partial  failure,  79. 

failure  in  title  or  value  of  land  which  is  the  consideration,  81,  82,  92,  98. 
when  condition  which  forms  the,  has  not  been  fulfilled,  51,  81,  80,  93. 
when  is  a  void  bill,  81,  83. 
or  when  given  as-  a  distribution  of  estate,  81. 
love  or  affection,  89. 

donation  of  one's  own  paper,  cheque,  etc.,  80,  81.  * 

donation  of  paper  of  another  by  transfer,  80,  81. 
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moral  obligation  insuflicient,  80. 

also  a  debt  by  wife  to  busband  before  marriage,  81. 

illegality  of,  83,  88,  89,  97,  99,  100,  102: 

partial  illegality,  83,  89. 
^  fraud  or  illegality  of,  tbrowa  burdenof  proof  on  bolder,  83,  95,  97, 99-106. 
'  bill  absolutely  void  by  statute,  59,  85,  100-102. 

wbat  are  illegal,  83. 

contracts  probibittd  under  a  penalty,  83. 

compounding  crimes  and  misdemeanors,  83. 

to  avoid  arrest,  82. 

bribery,  84. 

lobbying,  84. 

wager  and  gambling  debt,  84-86,  99, 100,  106. 

probibited  by  License  Statutes,  84. 

in  fraud  of  creditors,  84,  85.  '        ' 

oflences  against  morality,  83. 

lottery,  85. 

stock  gambling,  85,  100-106.  * 

violation  of  patent  laws,  85,  96,  102,  385,  434. 

usurious,  95,  96,  102,  196,  386,  387,  519,  546.     See  IntcrenL 

bolder  may  sometimes  recover  on  original  consideration,  81. 

between  wbom  question  may  be  raised  as  to,  79-109,  especially,  83,  85,  86, 
89,  97,  99,  100-106. 

CONTISQKNCY, 

payable  on  a,  26.    See  Condition. 

Contract, 

wben  not  to  be  contradicted  by  oral  evidence,  51,  52. 

Contribution.    See  Surety. 

Corporations.    See  Incapacitated  Parties. 

wben  corporations  uiay  be  parties  to  bills,  53,  54,  61,  379.     See  Agents. 

sbould  sign  as  directed  in  tbe  charter,  72-75,  273.     See  Agent. 

Companies'  Clauses  Act  and  an  Act  to  incorporate  Companies  by  letters 

patent  in  Appendix,  553-556. 
British  Companies'  Act,  551. 
indorsing  for  companies  not  yet  incorporated,  72. 
powers  which  belong  to  them  incidentally  and  by  necessary  implication, 

53,  54,  61. 
may  make  a  negotiable  note  under  corporate  seal,  64,  273,  461. 
when  seal  is  a  sufHcieut  signature,  64,  273,  461. 
mime  of,  in  suit  in  tiuebec,  556. 

trading  corporations  may  issue  bills  like  natural  persons,  53,  61. 
power  incident  to  business,  53. 


,95,97,99-106. 


,81. 

pecially,  83,  85.86, 


,    See  Agents. 

gent. 

ipanies  by  letters 
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not  so  of  a  municipal  corporation,  54. 

school  trustees,  54. 

mutual  insurance  company,  54.       ' 

"lining  companies,  54. 
niannfacturing  companies,  53. 
I'anal  (;om[)anies,  54. 
provincial  companies,  54,  61. 
building  associations,  53. 

"A";l™r,,f,:i;''j:;f°"»  >i..iaatea  „„aoMUe  Canada  VVi„,i„,  Up 

may  transfer  bill,  53,  61. 

although  not  binding  as  indorsers,  53,  61 

tbe  Winding-up  Act,  556.  ' 

Copy, 

may  be  substituted  for  original,  112  245 
indorsement  on,  112,  245.  ' 

a  protest  may  be  made  on,  158. 


Costs, 


"  t:c«"'' j:nt::.!:r"™'^'  ^'"^  ^  - — '-  ^a.„,e,. 


CouNTKR  Claim, 

its  meaning,  2,  503. 

Currency, 

what  is,  23. 

bill  payable  in  foreign,  248. 

bill  payable  in  "  U.  S.  currency  "  "3 

payable  in  gold  cannot  always  be"enforced,  23. 

confederate  notes,  23. 

value  of  foreign  currency,  how  calculated.  23 
legal  tender,  205.  ' 


isary  implication, 
,  461. 

53,  61. 


l* A  MAGES, 

measure  of,  193-198,  517,  531. 
recoverable  from  whom,  62,  193 

recoverable  from  party  honored  by  acceptance  supra  protest  238  04. 
recoverable  by  whom,  193,  pruiesc,  jj»-J40. 

includes  interest,  25.  193,  194,  196-197,  374. 
usury  laws  abolished,  196. 


37 


i' 
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what  Interest  can  bank  charge,  197,    See  Interest. 

exiHJnsus  of  protest,  1S)3, 194,  274, 

re-exchange,  193, 194-197,  3U2,  303.    See  Exchange. 

Days, 

how  reckoned,  273. 

Days  of  Gkace, 

three  days  of  grace  allowed,  31,  33,  305,  515. 

of  right  and  not  of  favor,  33. 

bill  at  sight  entitle'  to,  33. 

none  on  bills  payable  on  demand,  31. 

may  be  enlarged  V)y  the  bill,  31. 

bill  due  on  the  last  day  of  grace,  31. 

if  last  day  of  grace  be  a  legal  holiday,  31. 

when  date  is  impossible,  28,  33. 

meaning  of  word  "  month,"  33. 

waiver  of  grace,  31,  33. 

on  bills  payable  by  instalments.    See  Instalments. 

non  negotiable  bills  entitled  to,  33. 

on  bill.s  i)ayable  at  double  usance,  33. 

action  on  last  day  of  grace,  142. 

Datk, 

when  necessary,  4,  9,  27. 

omission  of,  27,  478. 

date  of  foreign  bill,  248. 

of  acceptance  first  refused,  38-41,  479. 

false  date,  9,  37(i, 

blank.  27. 

wrong  date  by  mistake  cannot  be  opposed  to  holder  in  due  course,  27,  28, 40 

478.  ■    "  ■ 

when  may  holder  insert  date,  27,  28,  46. 
ante-dating,  9,  27,  28,  40. 

dated  on  Sunday  or  other  non-juridical  day,  28-31,  479,  504. 
post-dating,  28.  • 

primd  facie  evidence,  27,  28,  46, 
may  be  rebutted,  28,  370. 
fraudulently  dating,  28. 

conclusive  in  favor  of  a  bond  fide  holder,  9,  27,  28,  46. 
acceptance,  28. 
impossible,  28,  33. 
material,  28.    See  Alteration. 

Defective  Title,  92,  484.    See  Holder. 


ue  course,  27,  2S,4G 


504. 
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Debentures,    ^^b  Bills  of  Exchange. 

I^BKENCB, 

meaning  of  expression.  2.  503. 
Dkkknitionh, 

of  terms,  1,2,4,476. 
1'ki.ivkry, 

what  if  means,  2,  48,  49,  .360,  301,  371 
>vliat  constitutes,  2,  48  49 

"rrir  ™"""'^"'  ™"'"'=''  «■  ^"-  »»• ».  ooi,    ■ 

constructive,  49,  50. 

of  acceptance,  49. 

negligence  on  the  part  of  defendant  50  103 

maimer  not  delivering  note,  50  ' 

or  del-.vering  it  to  u  stakeliolder,  50 

delivery  by  post  oflice,  50. 

partial  delivery,  50. 

delivery  by  executor  of  maker  insufficient  51 
intent  necessary,  49.  '=>"i"tjent,  51. 

may  be  conditional,  49,  51. 

or  for  a  special  purpose,  49  51 

delivery  obtained  by  fraud,  etc.  51 

breach  of  trust,  51.  * 

stolen  instruments,  48,  49,  50,  51,  99,  106  182  00.  07, 
mstrument  takes  effect  from  49  '        '  ^'^^• 

possession  prima  facie  evidence  49 
in  favor  of  holder  in  due  course,  49 
transfer  by,  198.     See  Transferror.   ' 

Ukmand, 

payable  on,  25.    See  Time  of  Payment. 
Dkposit.    See  BUh  of  Exchange. 
Discharge, 

by  payment,  200.  ^See  Payment. 
by  novation,  212. 

renunciation  to  be  absolute  and  unconditional  -lo  015  o,r 
must  be  m  writing  unless  bill  be  surrendered  oj;'       '       ' 
of  acceptor,  212-217.  ^"^renuerea,  „1J. 

of  drawer  or  other  party  will  not  release  acceptor,  212,  213. 
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by  forj,'ery  c»r  ulU^ration,  (i()-70,  2LM)-2:{;5.    See  AUirxtion,  Forgery. 

by  confusion,  211,  L'lL'.    See  ('(Dtfu/noti. 

by  c<)ni{)eMHiitioii  or  eet-olF,  200-211.     See  Set-off'. 

by  caiioelhition,  115,  227.    See  Cancdlation. 

of  joint  maker,  212. 

of  accouunodatiou  maker,  200,  20.1,  212. 

of  bill  by  oiwrution  of  law,  20(). 

payment  by  cheque  or  bill  does  not  operate,  198,  201, 202,  213.    See  Payment. 

by  the  payment  of  one  i)art  of  a  bill  drawn  in  a  set,  246. 

by  renewal,  213,  214. 

by  giving  time,  214,  215,  415. 

by  signing  a  deed  of  composition,  215. 

through  the  clearing  house,  210.     See  Clearing  House. 

by  statute  of  limitations,  217,  255.    See  Statute  of  Limitalionn. 

Discount.    See  Bank  and  Interest. 

Dishonor, 

by  non-acceptance,  130,  495. 

by  non-payment,  142,  459.    See  Holder  and  i}\oi%ce  of  Dishonor, 

DiviuKNi)  "Warrant, 

provisions  as  to  crossed  cheques  apply  to,  202-2G8,  275. 

DoNNEUR   d'OrDRE, 

not  liable,  62,  64. 

when  bill  is  drawn  for  his  account,  71.  * 

bas  no  remedy  against  acceptor,  64. 

Drawee, 

defined,  2. 

au  besoin,  3,  34,  366. 

his  name  must  appear  on  bill  as  such,  5,  7,  19,  20,  35,  36. 

drawer  and  drawee  the  same  person,  10,  18,  19,  68. 

may  be  the  payee,  18. 

must  be  named  with  certainty,  19,  20,  25,  35. 

■wrongly  designated,  20,  35. 

till  not  addressed,  5,  7, 19,  20. 

laill  cannot  be  directed  to  one  person  and  accepted  by  another,  36. 

bill  may  have  two  or  more,  36,  38. 

may  be  accepted  by  one  only,  36. 

fictitious,  18, 19, 136. 

when  drawee  is  dead  or  bankrupt,  129.    See  Presentment. 

oath  of  drawee  cannot  be  demanded  as  to  acceptance,  39. 

not  liable  without  acceptance,  62-64,  179. 

form  of  acceptance,  35-40.    See  AccejUance. 

bill  may  be  drawn  "at"  instead  of  "to"  the  drawee,  19,  20. 


rgmj. 


13.    See  Payment. 


ms. 


honor, 


lother,  36. 
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or  to  a  partioulur  house  iiistoiul  of  the  drawoo  by  nanu*,  19,  20. 

not  liable  unless  be  accepta,  35,  02,  103. 

promise  to  accept,  30,  37. 

not  equivalent  to  aocei)tanoe,  30. 

by  tele^^raiH,  37. 

vhen  (Ir.vwee  is  responsible  for  damages  in  certain  cases,  37. 

.nsolvency  of  drawer  will  relieve  drawee  from  bis  promiso  to  accept,  38,  60. 

when  bo  can  cancel  liis  accej)tance,  38,  4U,  50. 

obligation  to  accept,  30,  37, 10-1,  205. 

if  he  be  debtor  of  drawer,  1()4. 

unless  it  be  a  banker  with  funds,  104. 

bill  drawn  against  goods,  3(5,  124,  125, 103.     See  Securities, 

cannot  divert  provision,  3(i,  103,  207. 

against  letter  of  credit,  30,  37.    See  SicurUieg. 

rights  of  drawee  upon  provision,  103, 105, 107. 

Drawkk.    See  Parties.    Notice  of  Dislionor. 
defined,  2. 

may  limit  responsibility,  34.    See  Rctlrictionif. 
notice  of  non-acceptance  to,  when  necessary,  129. 
having  no  funds  in  hands  of  drawee,  44,  130,  139,  100. 
liable  when  bill  is  dishonored  for  non-acceptance,  130. 
his  liability,  180. 
estoppels  as  to,  180,  183.    See  Estojypelit. 

Drunkenness.    See  Incapacitated  Parties. 

DuKKss.    See  Fraud. 

when  admissible  against  a  holder  in  due  course,  92, 103. 


Embkzzlbmknt  op  Bills,  235.    See  Appendix. 

ENtJLisii  Acrs, 

not  in  forca  in  Canada,  275. 
Equities.    See  Negotiation. 

Error,  92.    See  Fraud  and  Payment. 

ESTOI'I'EI^, 

forged  paper,  00-70,  180-185. 

by  accepting  paper  drawn  by  and  payable  to  fictitious  person,  182. 

binding  maker  or  drawer  as  to  payee's  capacity,  180,  181. 

binding  drawer  and  indorser,  180-183. 

as  to  acceptor's  or  drawer's  capacity,  180,  181, 182. 

principal  estopped  from  denying  agent's  authority,  76. 

against  acceptor,  from  setting  up  forgery,  180, 181, 182,  397,  537. 

bank  certifying  a  check  drawn  upon  it,  30. 
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Evidence.    See  Contract. 
of  signatures,  64. 
in  default  cases  in  Quebec,  556. 
in  contested  cases,  557. 
of  identity  of  parties,  121. 
good  faith  denied  and  proved,  93,  95. 

parol  evidence  admissible  to  sliow  relation  as  sureties,  112,  US,  184. 
suspicious  circumstances,  93,  95. 

parol  evidence  admissible  to  show  want  of  consideration,  52. 
failure  of  consideration,  52. 
discharge  of  contract,  52. 
payment,  52,  201. 
release,  52. 

illegality  of  consideration,  52. 
notice  of  dishonor.     See  Notice  of  Dishonor. 
presentment,  how  proved.    See  Presentment. 
of  protest.     See  Protest. 
English  rules  of,  prevail  in  Quebec,  123,  547. 
when  parties  may  be  examined  under  oath,  547, 

Exchange  and  liE-iExcnANGE, 

stipulation  for,  7, 14,  23,  24,  193-195,  362,  363. 

does  not  vitiate  bill,  7,  14, 23. 

how  calculated,  23,  103-195,  362,  363,  520,  546. 

applies  to  foreign  notes,  19(). 

addition  of,  is  material  aliiiration,  230. 

Executors.    See  Agent, 

execution  of  instrument  by,  73, 

delivery  by,  51. 

when  trustees  are  personally  liable  on  bills,  74. 

cannot  bind  tlie  estate  by  bill  or  note,  73. 

personal  liability  of,  73,  74. 

some  words  excluding  personal  liability  should  be  used,  74,  77. 

holders  not  bound  to  wait  for  inventory,  74. 

widow  who  is  not  administratrix  cannot  indorse,  74. 

by  one  of  several  joint  executors,  74. 


Extension.    See  Novation. 


False  Pretence, 

obtaining  bill  by,  235.    See  Appendix. 


Fees, 


chargeable  by  notary,  274,  522,  526.    See  Notary  Public. 


i^ 
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Femme  Covert.    See  Married  Women. 
Fictitious, 

meaning  of  tlie  word,  20,  21. 

wl^ere  drawee  is  fictitions,  holder  may  treat  bill  as  a  note,  18,  19. 

name  not  objectionable,  21.  '      ' 

payee  equivalent  to  being  payable  to  bearer  20  21 

presentment  dispensed  with  if  drawee  be,  130.  ' 
Figures.    See  Mistakes. 

amount  expressed  in,  8,  23,  24. 

subject  to  expressed  amount  in  body  of  pa])er,  23. 
Foreign  Bills.    See  Conflict  of  Laivs. 

defined,  18,  157. 

generally  drawn  in  sets  ofthree  or  more  parts  l'>  '>44 
distinguished  from  inland  bills,  18.  '      >        • 

must  be  protested,  157,  272,  502. 
Forms, 

of  security  under  sec.  74  of  Bank  Act,  177. 

of  bills  of  exchange,  11,  12. 

of  protest  a..d  notice  of  protest,  147-150,  274,  278  5^3  544 
French,  381.  '        ' 

French  Text, 

of  Canadian  Act,  289. 
defects  in  French  text,  289. 

Forgery.    See  Estoppels. 

signature  counterfeited,  60-70,  232,  380,  397-413 
signature  placed  on  bill  without  autiiority  is  forgery,  66  229 
diflerent  from  fictitious  signature,  21.  ^       .       • 

forgery  under  the  criminal  law,  235,  550.    See  Appendix 
when  bank  can  charge  the  drawer,  60,  67,  09,  102,  180  3^8-413 
'''lTmX^,^r'""  '""  l'l-^^"^«  forgery  of  indorsement,  69,  102 
the  banker  of  the  acceptor  cannot  charge  him  the  amount,  69 
but  acceptor  is  not  liable  to  holder  through  forged  indorsement  08 
note  written  without    authority    over  genuine    signature,  09.   229.     See 
Alteration. 

indorser  of  forged  bill  responsible  to  holder  in  due  course  68 
acceptor  who  pays  under  a  forged  indorsement,  69, 180     ' 
forgery  of  any  signature,  no  excuse  for  presentment,  138 
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endorser  who  forji^ed  drawer's  signature  cannot  oppose  want  of  present- 
ment, 188. 
principal  cannot  ratify,  G8,  70. 
not  liable  on  a  forged  instrument,  ^m,  G6,  07,  68. 
unless  estopped  by  his  conduct,  08,  70,  180. 
forgiving  or  ratifying  one  case  of  forgery  is  not  an  estoppel,  70. 
as  to  transfer  by  delivery,  198,  109. 
prompt  notice  must  be  given,  199. 
when  a  party  paying  a  forged  bill  may  recover  back,  GO,  09. 

Fbaid, 

good  faith  always  presumed,  93-95,  273. 

by  partner  on  partnership.     See  Partners. 

misapplication  of  signature  on  the  fly  leaf  of  book  etc.,  a  forgery,  09. 

forgery  by  a  person  of  same  name,  09. 

signature  obtained  by  fraud,  57,  09,  92,  93,  103,  104. 

paper  obtained  b>,  57,  80,  92,  93,  91,  92,  '^7,  98',  99,  103,  104. 

priti-noin  of  party  guilty  of  fraud,  97. 

plaintiff's  luisband  aware  of  fraud,  97. 

fraud  on  creditors,  84,  85. 

difference  between  gross  negligence  and,  93,  94. 

duress  or  fn     \  91,  92,  235. 

burden  of  pioof  is  on  party  averring,  93-95. 

when  fraud  is  proved,  burden  of  proof  is  on  holder,  95,  97. 

French, 

text  of  the  Act,  289. 

forms,  381. 

index  to  french  text,  341. 

Fund.    See  Particular  Fund. 

Funds.    See  Securities. 

effect  of  want  of  funds  as  against  acceptor,  44,  130, 139,  181,  182. 

against  drawer,  44,  130,  139,  100. 

what  are  "  funds,"  42,  150. 

assignmeiit  of,  103, 109.    See  Consideration,  Securities. 


m 


Giving  Timk.    See  Xovation. 


Good  Faith, 

defined,  93,  273.    See  Fraud. 

Gold.    See  Currency. 


want  of  present- 


1,  70. 


39. 


forgery,  G9. 


51, 182. 
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Government, 

muy  issue  commercial  paper,  81,  75. 

by  its  authorized  odicers  may  become  a  party  to  negotiable  pai  er  75 

cheques  to  be  paid  at  par  by  banks,  198. 

Grack.    See  Days  of  Grace. 

(Jarantie. 

actio7i  en,  in  Quebec,  123. 

Guaranty.     See  Aral. 

H 

Holder  for  Value.    See  Holder. 

Holder  in  Due  Course.    See  Holder. 

Holder.    See  C'onsidernlion. 

who  is  holder  for  value,  79,  86,  87,  91,  92,  93,  100,  385,  485. 

a  discounter  is,  87, 

who  is  holder  in  due  course,  86,  87,  91,  92,  93. 

holder  having  a  lien  or  pledge,  79,  87  88.  '  See  .Securities. 

when  banker  has  a  lien,  79,  87,  88,  169-172. 

wlion  broker  has  a  lien,  79,  87,  88, 

when  title  of  holler  is  defective,  79,  86,  87,  91,  117,  120. 

bill  not  regular  on  its  face  conveys  a  warning,  59,  91, 92,  97,  98, 117. 

the  signature  of  a  maried  woman  is  a  warning,  59. 

when  holder  may  insert  true  date,  27,  46.     Hee  Date. 

for  collection,  93,  97,  116,  118,  121,  122,  139. 

holder  in  due  course  taking  bill  dishonored,  117. 

holder  guilty  of  negligence,  93,  94. 

holder  in  good  faith,  93,  94,  273. 

good  faith  always  presumed,  93-95. 

for  value,  evidence  of  good  faith,  99. 

when  holder  is  bound  to  prove  that  he  is  a  holder  in  due  course  95  97  98 
99,  102-106.  >      ,      ,      , 

when  there  is  fraud,  du;    )s,  error,  illegality  of  consideration,  57,  95  97  98 
99,  102-10().  '      '      ' 

when  a  bill  is  signed  by  a  married  woman,  55,  59,  97. 
knowledge  of  firm's  note  for  partner's  debt,  97,  99. 
wlien  the  bill  comes  to  plaintift'  by  finding,  97. 

agent  or  pr6le-nom  of  a  holder  not  in  due  course,  93,  97,  116,  118,  121   122 
when  bU!  is  stolen,  48,  49,  50,  99,  106.  '        •    -  '    -  • 

when  plaintiff's  husband  knows  the  fraud,  97. 

when  there  is  failure  in  the  title  or  value  of  land  whic^h  is  the  considera- 
tion, 81,  82,  92,  98. 
when  holder  is  not  bound  to  prove  value,  95,  98,  99. 
when  he  knew  bill  to  be  an  accommodation,  90,  91,  99. 
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rights  of  holder  in  due  course,  91,  95,  97,  99, 100, 120-123,  142,  182,  484,  487, 
495,  5:50,  538,  540. 

wiieu  he  may  sue,  120-123,  130. 

he  may  sue  drawer  iind  indorser  when  bill  is  dishonored  for  non-accept- 
ance, 130. 

or  for  non-payment,  142. 

drawer  and  indorser  are  discharged  if  acceptance  be  qualified,  130. 

when  bill  is  absolutely  void  by  statute,  59,  (JO,  85,  100, 101. 

when  voidable  or  merely  void,  100,  101. 

when  blanks  are  improperly  filled  up,  4(),  47,  102. 

when  there  is  fraud  in  delivery  of  bill,  49,  50,  102. 
/    when  l)ill  of  incapacitated  parties  is  transferred,  53,  61, 102. 

when  a  bill  is  tainted  with  usury,  102. 

when  a  patent  right  is  transferred,  95,  102. 

when  a  bill  is  held  as  collateral,  57,  60,  87,  90,  93,  98,  111,  118,  202,  269,  270. 

estoppels  in  favor  of,  102.    See  Estoppds.^ 

even  in  cases  of  forgery,  102,  232. 

when  forgery  is  not  apparent,  102. 

when  there  is  fraud  in  the  signature,  103,  104. 

needs  not  prove  identity  of  parties,  121. 

general  duties  of  the  holder,  124-100. 

in  due  course,  taking  a  bill  dishonored  for  non-acceptance,  117,  143. 

H0UI)A.YS, 

what  are,  31,  32,  305,  515,  516. 

pajxjr  maturing  on,  31,  347,  515. 

presentment  or  protest  should  not  be  made  on,  31,  520.    See  Presenlment  and 

l^otest. 
if  last  day  of  grace  be  a  holiday,  31.  347. 
when  excluded  in  computation  of  time,  273. 

HoNoii.     See  Acceptanci'.     Pay  merit  Supra  Protest . 

HusBAKi)  AND  WiFE.    See  Married  Woman. 


'Ut 


I 

"I,"  when  equivalent  to  "we"  promise,  123. 

Imprisonment, 

for  payment  of  bills  abolished,  57. 

Incapacitateu  Parties, 

what  law  governs  as  to  capacity,  250. 

may  deposit  in,  and  withdraw  from  bank,  62. 

capacity  to  ha  determined  by  provincial  law,  53,  57,  58. 

who  are,  53,  57,  58. 

1  idorsement  by,  53,  57,  01,  62. 


In 


142,  182,  484,  487, 
ed  for  non-accept- 


lified;  130. 
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,  118,  202,  269,  270. 


e,  117,  143. 


3ee  Presentment  and 


other  parties  remain  liable,  53  57 

-capacity  raay  be  opposed  to  k  bolder  in  due  course.  57.  10« 

Minors,  Infants, 

contracts  of  minors  and  iniUntsvoi.l  53  50  57  .^ 
-  Quebec,  void  only  to  the  extent  oit^ll'l 
may  be  ratified  in  writing  after  majority,  m  60 
for  necessaries,  50.  "v^-xj,  ou. 

who  are  traders,  56. 

minors  not  estopped  by  false  statcn.ents,  59. 
minors  may  I)e  agents,  71. 
acceptance  made  before  majority,  41. 
Married  Woman, 

may  be  agent  of  husband,  36,  55   71 

«lnTtrr  '"'  '""'^^"^^  °^  -^i'  ^-r  ^-band,  55,  58. 
«ij,nature  of,  conveys  a  warning,  59. 

promise  of  a  widow,  00. 
not  estopped  by  fals,  representations.  59. 
endorsement  by  wife  of  note  signed  by  husband   71 
indorsement  by  wife  surviving  74  '^"^i,  /i. 

-;:u;'"r;,::v;:;L';f' '"""  "7™™"'  •'"■  -''■  =»•  »'• 

»l.h  4ar;te  ol ",  „f  iTi'. "°""""'"  '"'"  "■■"  ^y  S-atutas,  50,  59.  m. 

ifseparateafromliusbiiiicl.'ss  (iO      ' 
If  <livoreed,  (iO. 

holder  i!;"r  "  "■""'"  "'  ""'"■'"•"■'•'  ""'''"f".  58.  58. 

fo™:;;;:;;:r,:,;;;;t.^;r '''»'""«»«"-- 'n  h^^ 

18  liable  to  the  extent  she  benefits,  56. 
rartncrs.    See  1'artners. 
Executors.    See  P]xecl'tors. 
Corporations.    See  Cohpoiutions. 
Interdicted  persons,  56,  (iO,  61,  62. 
Persons  insane,  56,  60,  61. 
Drunkenness,  56.  60,  01. 
Inchoate  iNsnnMENTs, 

ii;struraents  with  blanks,  40-48.    See  Blanks 
incomplete  and  irregular,  91,  92,  98,  106.  269". 
bills  without  date  or  wrong  date,  9,  27  28  46 
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blanks  as  to  names,  amount  or  other  particulars  of  contract,  46,  47,  48. 

blanks  must  be  filled  within  reasonable  time,  40. 

rights  of  holder  in  due  course,  4(),  102. 

holder  takes  an  incomplete  or  irregular  bill  at  his  peril,  47, 48, 59,  91, 92, 97,  98. 

blank  instrument  stolen,  48. 

In  case  of  neki).    See  Bcsoin, 

Inoompleie.    See  Inchoate  IvstrumentK. 

Indemnity, 
j.  on  lost  bill.    See  Loftt  Inxtrument. 

Index  to  Fkencu  Text  ok  The  Act,  341. 

■}  Indorsement.    See  Sajotiation. 

■■  defined,  2,  535. 

I  requisites  of  a  valid,  112. 

assignment  by  separate  paper  is  not  an,  1115. 

by  one  joint  i)ayee  only,  20. 

in  blank  or  special,  22, 110,  113,  114,  535. 

in  blank  transfers  bill  by  mere  delivery,  110, 114,  535. 

in  full  transfers  bill  by  indorsement  and  delivery,  110,  113,  535. 

condition  in,  may  be  disregarded,  114. 

restrictive  or  conditional,  ,  113,  115-118,  530. 

position  and  order,  112,  113,  184. 

striking  out  of,  200. 

form  of,  22,  110-112,  113,  114. 

on  face  of  bill,  113,  188. 

a  promise  to  indorse,  113. 

effect  of,  110-112,  113. 

presumption  as  to  date  of,  27,  28,  4(5,  117. 

by  one  of  tlie  payees,  20,  114. 

by  incapacitated  parties,  53,  61. 

by  wife,  of  note  payable  to  A,  or  to  his  wife,  71. 

by  wife  surviving,  74. 

forged,  on  cliecpie,  66.     See  Forgir;/, 

•warrants  the  authority  of  prior  parties,  180,  181. 

warrants  genuineneHS  of  prior  signatures,  180,  181,  182.     See  Estoppels. 

indorsement  after  ia..turity  is  subject  to  equitable  defences,  70, 117,118, 120,. 
536. 

indorsed  as  collateral  security,  118.     See  Collateral  Security. 

caiisit  iiiorttK  does  not  render  donor's  estate  liable,  80,  81. 

omitted  by  mistake  or  otlier  cause,  110,  111,  120. 

delivery  esssnti.-vl  to  an,  48.    See  Delivery. 

primdfo'^i"  for  value,  95.    See  Holder. 

for  collection,  93,  116. 


Index. 


589 


t,  46,  47.  48.. 
,59,91,92.97,98. 


3,  535. 


■when  holder  may  strike  out,  115. 

■without  recourse,  34,  35,  114,  120.    See  Restrictions. 

without  protest,  35,  14'2. 

autliorizes  holder  to  fill,  4(5.    See  Blnnkn, 

of  n<)n-negotial)le  paper,  110,  111,  120,  121. 

whether  guiirantee  written  on  the  hill  passes  with  transfer  of  note.    See 

Securitii'K,  Aval. 
signing  hefore  payee.    See  Aral, 
signing  as  maker.     See  Aval. 

Indorskb.     See  Iixlonemvnt,  Holdir. 

iNDOiiHER.    See  Indorsevunt. 

defined,  2,  3. 

may  restrict  his  liahility,  34. 

may  waive  liolder's  duties,  34. 

stranger  signing  a  hill  is  deemed  an  indorser,  185-190. 

rules  relating  to  payee  api)ly  to  indorsee,  114. 

a  joint  payee  indorsing  alone  is  liable,  20,  114. 

entitled  to  presentment  at  place  named  in  the  body  of  bill,  154. 

notice  of  non-acH'eptance  necessary,  129,  538,  541. 

liable  immediately  after  dishonor  for  non-acceptance,  130,  180, 184,  538,  541 

presentment  for  payment  necessary,  131,  392.     See  1^-csentment. 

notice  of  non-payment  necesssary,  14;?. 

joint  indorsers  who  are  sureties,  184,  206. 

liabl'^  *■        le  validity  of  bill  or  note,  181,  183. 

lia>  >f    ,  of,  on  non-negotiable  paper,  120.  121. 

entic.tid  to  notice  of  dishonor.     See  Notice  of  Dishonor. 

right  to  sue  principal  debtor  after  payment,  91,  173,  184. 

action  en  garantie  before  payment  in  Quebec,  123,  184. 

what  accommodation  endorser  can  do  in  Ontario  before  payment,  185. 

right  of  accommodation  indorser  before  payment,  184,  185. 

entitled  to  be  subrogated  to  collaterals  held  for  payment  of  paper,  172,  203 

20<). 
indorser  is  quasi  surety,  172,  203,  206. 


lee  Estoppels. 
18,70,117.118.120,, 


Infants.     See  Incapacitated  Parties. 
Initials.     See  Signature. 

Inland  Bill.    See  Conflict  of  Laws. 

what,  18,  476. 

every  bill  is  primd  facie  an,  18. 
drawn  upon  New  York  by  banks,  12. 
upon  Euroi)e  are  drawn  in  a  set,  12. 
inland  note,  269. 
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Insanity.    See  Incapacitated  J'arties. 

Ineolvenoy, 

of  drawee  or  drawer,  no  excuse  for  want  of  demand  of  payment,  29,  ISG, 

137-140,  IGl,  544. 
or  notico  of  dishonor,  13(),  i:!7-]40,  161,  395. 
application  of  collateral  security  to  payment  of  insolvent's  debts,  105-172, 

204. 
its  efl'ect  upon  maker  or  acceptor,  142,  Itil. 
payment  in  insolvency,  204. 
foreign  discharge  in,  no  bar  here,  254. 

Instalments, 

do  not  vitiate  bill,  23,24. 

unless  com?  j^nal,  24. 

yet  negotiable,  24. 

with  a  stipulation  that  default  upon  one,  will  make  bill  due,  23,  477,  504, 

days  of  grace,  how  allowed,  24,  33. 

notice  of  dishonor  on  each,  24,  33. 

Statute  of  Limitations,  runs  from  when,  222. 

Insvrance.     See  Mimorandum. 

iNTEKDiCTEn.     See  Incapacitated  Parties', 

iNTKitKKT.    See  Damages. 

stipulation  for  interest  does  not  vitiate  note,  6,  23,  24,  374,  545., 

note  "  with  interest''  runs  from  date  of  bill,  23,  25. 

if  not  stipulated,  runs  from  maturity,  25,  521,  531,  545. 

when  stipulated,  25,  197,  545. 

usurious,  95,  96,  102,  196.     See  Consideration, 

Interi'kctatiox,  of  terms,  1. 

of  the  Act  with  other  statutes,  277. 

"  I.  O.  U.," 

is  it  a  valid  note  ?    7,  13,  363. 

IssvK, 

meaning  of  expression,  2. 


Joint  Makers.    See  JoiiH  Promiiie. 

Joint  Promise, 

what  is,  122, 123, 189,  270,  541.    See  Parti^P  to  Bilh. 
"  I  promise,"  etc.,  signed  by  several  makers,  123,  189,  270. 
signing  under  maker  of  note  at  payee's  request,  123. 
is  maker  as  to  su'.'h  payee,  123. 


f  payment,  29,  13ft, 
at's  debts,  105-172, 


lue,  23,  477,  504, 


,  545. 
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JoiXT  Stock  Companies  Acr.    See  Corj>oration. 
Jointly  ani.  Severally.    See  Joint  Promisr. 
Jl'risdiction.    See  Action  and  ^uuimarif. 
Jury.    See  Law  and  Fact,  Reasonable  Time. 
Justice  ok  the  Peace,  IGO,  274.  511.     See  Notary. 

L 
Laches.    See  Presentment  for  Payment. 
Language, 

any  language  may  be  used,  1(5. 
Law  and  Fact.    See  J/uW  QueMion,  Reasonable  Time. 
Lawful  Money.    See  Currency. 
Laws  or  England, 

when  in  force  in  Quebec,  iv-xii,  547. 
Legal  Tender,  205.     See  Currency. 
Letter  of  Advice, 

what  is,  12,  234,  235. 

Lhtter  op  Credit, 

defined,  9 

bill  drawn  against,  30,  37,  378.    See  .Securities. 
Lex  Locl    See  Conflict  of  Laws. 
Liability, 

of  parties,  103-199,  541. 

Lien.    See  Securities.    Bank. 

funds  in  hands  of  drawee,  37. 
not  to  be  diverted,  37. 

Limitations.    See  Statute  of  Limitations. 
Liquidator 

when  can  issue  bills  under  the  Winding-Up  Act.  550. 
Lost  Instrument, 

protest  of,  158,  242,  544. 

in  case  of,  holder  may  obtain  another,  241,  243 

on  giving  security,  241,  242,  531,  542.  ' 

action  on,  241,  242.  ■ 

indemnity  required,  241, 242,  413. 
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tender  of  indoiiuiity,  241,  242. 
fuiuls  lost,  1G4. 


Love  and  Akkeci'ion.    See  ConmdcnUiuit. 
LuNATioi.    See  Jncapacitated  J'arlU'f, 

M 

Makkk, 

his  liability,  271.    See  Acceptor . 

Mail.     See  Notice  of  Dishonor. 

Maklrh.    See  l^omissory  Note.. 

Mabk, 

is  a  auliicient  signature,  (>3. 

Makriko  Womun.     See  Incapacitated  Parthf. 

Matibity.    See  2\me  of  I'ayment. 

Memorandum 

when  part  of  the  note,  8. 

not  part  of  bill,  8. 

as  to  mode  of  payment,  8. 

as  to  place  of  payment,  271. 

in  insurance  note,  8. 

as  to  time  of  payment,  (i. 

as  to  effect  of  bill,  G. 

as  to  liability,  8. 

as  to  renewing,  [). 

as  to  indication  of  funds,  f>. 

as  to  consideration,  0,  8. 

as  to  destination  of  bills,  7. 

as  to  collaterals,  0,  8. 

against  cotton,  0. 

Merchants, 

parties  to  commercial  paper  need  not  be,  57, 

Minor.     See  Incapacitated  Fartics. 

Misnomer, 

payee  intended  may  sue,  20,  21,  35,  112. 
parol  eviden'"^  'idmissible  to  explain,  G4. 

Misrepresentation.    See  Fraud. 
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Ml88I'KLLINO, 

immatorial,  112.    See  Mistake. 
Mistake, 

ianunies,  20,  21,  35,  112,  430,  437,  483. 
.  ill  amount,  23,  24. 
W(ml  "  dollar  "  oinittod,  21,  4(J. 
as  to  date,  \),  27,  28,  40. 
as  to  term  of  payment,  40,  47. 
cancelling  an  indorsement  J)y  mistake,  115. 
indorsement  omitted  by,  110,  111. 

AIoxKv.     See  Ourreuci/,  Figures. 

MoitTOAClE, 

as  collateral,  00. 

its  transfer  how  effected,  00.     See  Securities. 

iMoNTH, 

its  meanin;;,  33,  374. 
MiJNicri'Ai.  Bonds,  6. 
Municipal  Cokporations, 

HS  parties  to  negotiable  paper,  54.    See  Corporations. 

Name,  M 

party  to  be  bound  must  sign  0"'  03 

::>  q"l';:  "sr"  ''■  '■■  ^-  "^'  "'"•  «'•  ^«^-  ^-  '•''■*'- 

initials  when  suniclent  in  Quebec,  03,  550. 
partners  should  sign  firm  name,  30,  55,  03  71 
cor])oration  should  sign  corporate  name  in'  full   79.75 
in  suit  against  corporation  in  Quebec,  ,550. 
Negligence, 

on  part  of  holder,  1)3.     See  Holder. 

Negotiation,  Negotiauimty.    See  Indorsemnt,  Restrictions. 
how  long  permitted,  117,  530. 
what  is,  22,  110,  524,  525,  529,  535. 
by  delivery,  110,  52!>,  535. 
requisites  of  an  indorsement,  112. 
must  be  written  on  bill,  112. 
or  on  an  allonrje  or  copy,  112,  245. 
must  be  of  entire  bill,  112. 
of  overdue  or  dishonore  J  bill,  117. 
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all  payees  must  indorse,  20, 112, 114. 

misspelling  in  indorsement,  112.    See  ifii^take. 

order  of  indorsements,  112,  113,  184. 

blank  indorsement  sullicient,  112,  529,  53G. 

when  garnishment  will  not  restrain,  45,  111. 

bill  indorsed  in  blank  is  payable  to  bearer,  22,  110,  114,  529,  535. 

bill  indorsed  in  full,  110,  114,  535. 

words  of  negotiability  no  longer  necessary,  22,  111,  362,  3G3,  373,  477. 

bill  payable  to  order,  22, 110,  53(5. 

bill  payable  to  a  person  is  negotiable,  22. 

bill  payable  to  bearer,  22, 110,  111,  11 G,  535. 

every  bill  negotiable  unless  made  not  transferable,  22,  374,  53G. 

bill  valid  although  not  negotiable,  11,  22. 

of  bill  to  a  party  already  liable,  119,  120. 

of  bill  to  bearer  may  now  be  restricted,  22,  IIG,  536. 

blank  indorsement  may  be  converted  into  special,  114. 

not  effected  by  recital  of  collateral  security,  6G,  269,  270. 

when  transfer  of  bill  operates  as  a  transfer  of  collateral,  66,  111,  169,  170. 

See  Securities. 
of  bill  on  demand  or  overdue,  25,  70,  117-119,  530,  536. 
dishonored  bill  indorsed  to  a  person  with  notice,  117. 
bill  to  order  transferred  without  indorsing,  110,  111,  120. 
of  bills  not  negotiable,  110,  111,  120,  121. 
affected  by  restrictive  stipulations,  110,  217. 
how  affected  by  conditional  indorsement,  112,  114,  219. 
how  affected  by  the  bankruptcy  of  the  debtor.  111. 
how  affected  by  an  indorsement  "without  recourse,"  34,  35,  114,  120. 
how  affected  by  an  indorsement  for  collection,  110,  116. 

Negotiable  Words, 

unnecessary,  22,  111,  362,  373. 

"  Ne  Varietub," 

does  not  affect  negotiability,  63. 

Not  Elsewhere.     See  Presentment. 
Non-Existing.    See  Fictitious. 
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Non-Nkcoti  vble  Instrujients, 

what,  110,  111,  120,  121. 

assignee  may  sue,  120,  121. 

not  rendered  negotiable  by  indorsement,  120,  121. 

entitled  to  grace,  33. 

liability  of  indorser  on  paper,  120, 121. 

indorsement  of  bills  and  notes  not  equivalent  to  an  assignment,  113. 
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,  535. 

,  373,477. 

53(5. 


66,  111,  160,  170. 


5,  11-4,  120. 


iment,  113. 


Notary  Public, 

bill  cannot  be  in  the  notarial  form  in  Quebec,  63-66. 

prescription  of  bills  passed  before,  217.    , 

protest  should  be  made  by  a,  153,  156,  157, 160,  274,  417,  418,  489,  511,  538 

544. 
or  in  his  absence  by  a  justice  of  the  peace,  160,  274. 
evidence  of  protest  by,  159,  160,  518. 
ill  Ciuebec,  protest  and  notice  of  dishonor  must  be  given  by,  153, 157,  160, 

274,  417,  418,  481),  539. 
foes  recoverable  as  part  of  plaintiff's  damages,  193,  194. 
are  payable  by  parties  liable  on  the  bill,  62,  193. 
no  bank  clerk  to  act  as,  159,  418,  508. 
tariff  of  fees,  274,  389,  392-397,  416,  419,  455,  522,526. 
fees  no  longer  to  be  stated  on  bills  protested,  539. 

Notice.    See  Oirrat  Emptor. 

of  married  woman's  incapacity  to  contract,  59,  70,  76. 

of  limit  of  agent's  authority,  76. 

firm  note  given  for  individual  debt  of  partner.     See  Partners. 

of  bill  being  for  accommodation,  90,  91,  99.     See  Accoramodation. 

as  affecting  holder  in  due  course.     See  Holder. 

N'oTicE  OF  Dishonor,  136-160.    See  Pra^cniment. 

bill  dishonored  may  be  noted  or  protested,  156,  521. 

of  protest  necessary  in  Quebec,  156,  531,  538,  539,  544.    See  Protest. 

protest  of  foreign  bills,  157. 

upon  non-acceptance  of  bill,  124,  129,  130,  539. 

when  dishonored  for  non-acceptunce,  129, 130. 

upon  conditional  acceptance,  41,  130. 

upon  a  partial  acceptance,  42,  130. 

upon  non-payment,  142,  543,  544. 

on  non-payment  of  each  instalment,  24,  33. 

formal  refusal  to  accept,  not  necessary  to  entitle  drawer  or  indoraer  to,  129, 

130. 
necessary  if  bill  dishonored  for  non-acceptance,  but  subsequently  accepted 

and  finally  dishonored  for  non-payment,  143. 
but  notice  of  dishonor  for  non-payment  is  not  necessary  if  bill  not  accepted 

be  duly  dishonored  for  non-acceptanee,  143,  531,  539. 
drawer  entitled  to  notice,  129,  142,  143,  543. 
unless  he  draws  without  funds,  44,  136,  139,  543. 
necessary  to  hold  indorsers,  129,  142,  143,  391,  392-397,  487,  543. 
when  drawer  or  drawee  is  fictitious,  136. 

is  it  necessary,  if  maker  or  drawer's  name  has  been  forged,  138. 
to  accommodation  indorser,  143. 
iudorser  after  maturity,  143.  . .,   . 
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necessary,  although  maker  of  note  is  insolvent,  136, 137-140,  395. 
rules  as  to,  149-155,  510,  538. 

in  writing  or  by  personal  communication,  144-150,  153. 
dated  on  Sunday,  146. 

a  verbal  notice,  when  sufficient  out  of  Quebec,  144, 147, 150,  391,  392-397,  487, 
in  Quebec  must  be  in  writing  by  a  notary,  153,  157, 160,  531,  544. 
also  when  bill  is  a  foreign  bill,  153. 
by  leaving  word  at  drawer's  or  indorser's  office,  150. 
or  at  a  given  address,  150. 
or  by  showing  bill  with  notary's  ticket,  150. 
written  notice  need  not  be  signed,  144,  147,  150. 
insufficient  written  notice,  144,  147,  150. 
by  telegraph,  147. 

by  telephone  sufficient,  if  be  personal,  144, 145. 
forms  of,  144,  147-150,  157,  274,  544. 
requisites  of  notice,  144,  147-150,  516,  538,  544. 
the  return  of  a  dishonored  bill,  141,  144. 
description  of  the  instrument,  144,  147,  148,  149. 
imitation  of  signature  for  address,  150,  151. 
holder  should  give  information  to  notary  as  to  parties,  150,  151. 
should  state  dishonor,  144,  145. 
by  holder  himself,  143,  148,  149,  153,  544. 
or  his  agent,  143,  144, 148,  149,  153. 

by  an  indorser  liable  on  the  bill,  143,  144,  148, 149,  153,  544. 
or  his  agent,  143, 144,  148. 

by  collecting  agent,  139,  145.     See  Collecting  Agent. 
to  drawer  and  indorsers,  or  their  agent.  143,  144,  145,  543,  544. 
and  if  dead,  145,  146, 151,  544. 
how  given  to  joint  parties  not  nartners,  145, 149. 
to  a  firm  dissolved  by  death         le  partner,  151. 
to  aval,  3,  149. 

only  to  party  looked  to  for  payment,  143. 
to  accommodation  indorser,  143. 
notice  of  dishonor  in  turn,  145, 153,  541,  544,  545. 
-each  party  has  a  day  to  notify  prior  party,  145,  148,  149,  153,  545. 
by  agent  to  principal,  145. 

by  principal  upon  receipt  of  agent's  notice,  145,  149. 
liy  other  parties  liable,  145. 

notice  to  principal  party  or  agent,  144, 150,  151,  544. 
but  certificate  of  notary  that  he  served  notice  with  agent  not  sufficient,  151 

544. 
to  insolvent  and  his  trustee,  153,  395,  545. 
to  executor  of  a  deceased  partner,  151. 
to  his  wife,  150. 
to  an  out-door  servant,  150. 
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Nov. 
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Onus 


140,  395. 


50,  391,  392-397,  487. 
531,  544. 


50,  151. 


344. 


3,  544. 


153,  545. 


.  not  sufficient,  151 
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on  day  of  dishonor,  145. 

must  be,  at  latest,  next  business  day  after,  145, 148,  488,  545. 

non  business  days  are  excluded  in  computing  time,  273. 

each  indorser  has  one  day  for  giving,  to  prior  indorsers,  145,  148, 149, 153, 

inures  what  parties,  144,  153. 

when  and  where  given,  145-14(3,  545. 

served  through  the  post  office,  146,  151,  152,  487. 

postage  prepaid,  14G,  459. 

holder  not  responsible  for  miscarriage  of  post  office,  146,  151,  152,  397,  459. 

addressed  at  customary  residence  or  address,  146,  488. 

or  at  place  where  bill  is  dated,  146,  150,  487,  488,  516. 

when  a  special  place  is  designated,  145. 

when  presumed  duly  served,  146. 

when  actually  received,  150,  151,  152. 

notice  to  a  ship's  commander,  152. 

excuses  for  want  of  notice  or  delay,  155,  156,  395,  544.    See  Presentment  and 
yyaiver. 

when  drawer  has  not  provided  for  bill,  44,  136.  139,  155, 156,  543. 

when  beyond  control,  135,  543. 

when  drawer  and  drawee  are  the  same  person,  155,  156. 

when  drawee  is  fictitious,  155, 156. 

when  drawee  is  incapacitated,  155, 156. 

when  drawer  is  tlie  payer,  155. 

when  the  endorser  negotiates  several  parts,  245. 

when  the  drawer  has  countermanded  payment,  156. 

to  acceptor  supra  protest  or  cm  besoin,  237-239. 

waiver  and  excuses,  155.  156,  543.    See  Waiver. 

Notice  of  Protest.    See  Protest  and  Notice  of  Dishonor. 

Notification.    See  Delivery. 

Noting,  156,  160, 174,  273,  490,  531,  538.    See  Protest. 

Novation.    See  Discharge. 


Obligation  to  accept.    See  Acceptance. 

On  Demand.    See  Time  of  Payment. 

Onus  Probandi,    See  Consideration,  Holder. 

when  holder  must  prove  that  he  is  in  due  course,  95-106. 

debt  of  partner,  53,  54,  55,  93,  97,  99,  102-106. 

when  bill  is  signed  by  a  married  woman,  56,  58,  59,  97. 

of  fraud  or  want  of  consideration,  91-98. 

illegality  of  consideration,  91-105. 
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accommodation  paper,  90,  91. 

stolen  or  lost  bill,  48^1,  99,  100.    See  Delivery. 

good  foith,  93,  273. 

when  fraud  is  shown,  95,  97. 

Order, 

not  necessary  to  negotiability,  22,  111. 

fictitious  equivalent  to  a  bill  payable  to  bearer,  20,  21. 

Overdue.    See  Negotiation  and  2Vme  of  Payment. 


li 


Parol  Evidence.    See  Evidence. 

Particular  Fund, 

for  payment,  destroys  validity  of  bills,  4,  9.    See  Bills  of  Exchange. 
if  referred  to  for  reimbursement  only,  does  not  destroy  negotiability,  4. 

Parts.    See  Set. 

Parties  to  Bill, 

three  parties  to  a  bill,  10,  534. 

fictitious  or  non-existing,  18,  19,  21. 

same  person  as  different  parties,  10. 

incapacity  of.     See  Incapacitated  Parties. 

drawee.    See  Drawee. 

payee.     See  Payee. 

drawer.     See  Drauer. 

acting  tlirough  agents,  19,  20. 

partners  as,  20.     See  Partners. 

corporations  as,  53,  54,  61.     See  Corporations. 

when  liable  jointly  and  severally,  120,  123,  130,  142,  270,  541. 

Partners, 

mistake  in  name,  20.    See  Mistake. 

signature  of,  36,  55,  63,  71. 

delivery  by,  50. 

when  partner  is  individually  liable,  36. 

trading  firm,  54. 

general  authority  presumed,  54. 

even  if  firm  be  defrauded,  53. 

but  holder  must  then  prove  that  he  is  in  due  course,  53,  54,  93,  94,  97. 

partner  cannot  use  name  of  firm  outside  of  its  business,  53,  54,  93,  94. 

power  of,  ceases  by  dissolution,  55. 

but  he  may  transfer  bills,  55. 

holder  taking  a  firm's  note  in  payment  of  private  debt  of,  69. 

partnership  of  non-traders,  55. 


r. 


*  Exchange. 
negotiability,  4. 


541. 


4,  93,  94,  97. 
3,  54,  93,  94. 


69. 
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may  pass  property  in  bill  by  indorsement,  55. 

firm  of  attorneys,  55. 

are  tlicy  jointly  and  severally  liable,  122,  123,  270.    See  Parties  to  Bill- 

Patent  Right.    See  Cormdcration. 

consideration  for  bill  or  note,  85,  96,  102,  385,  502,  500,  518,  519. 
Payable.    See  Payment. 

Payee, 

defined,  2. 

certainty  as  to,  20. 

name  of,  in  bills,  20,  535-    See  IJlanks. 

mistake  in  name,  21. 

except  when  bill  is  payable  to  bearer,  20. 

joint  and  alternative,  20. 

several  payees,  20. 

if  bill  be  indorsed  by  one  only,  20. 

the  holder  of  an  office  for  the  time  being,  20,  21,  477. 

Payment, 

in  due  course,  200. 

must  be  unconditional,  4,  5,  9,  12,  26. 

when  bill  is  payable,  11,  205.    See  Time  of  Payment. 

by  paying  one  part  only  of  a  bill  drawn  in  a  set,  245. 

before  maturity,  201,  202. 

out  of  a  particular  fund,  4,  9. 

certainty  as  to  amount,  8. 

with  exchange,  7.  14,  23,  24,  362,  363. 

in  money  only,  4-8. 

in  bank  bills  or  currency,  4-8. 

presentment  for.    See  Presentment. 

bill  drawn  without  right  to  expect,  and  its  effect,  44, 136,  139. 

payment  by  error  may  be  recovered  back,  07-69,  205. 

when  payment  of  forged  bill  may  be  recovered  back,  67,  69,  180,  205. 

place  of,  5,  10,  138,  131,  151,  205. 

payment  by  bill  dishonored  has  no  effect,  198,  201,  202,  207,  213. 

transferror  by  delivery  may  then  be  sued  on  original  consideration,  198, 

payment  obtained  by  fraud,  201. 

in  insolvency,  204. 

of  accommodation  paper,  200,  203,  212,  213. 

who  may  make,  200-206,  541,  542. 

to  whom,  200. 

how  made,  200,  201. 

must  be  in  full,  201,  542. 

in  specie  or  legal  tender,  205. 
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bill  must  be  given  up,  when  paid,  1(52,  202. 
Supra  protest  or  for  honor,  23T-239,  542. 

Peril, 

at  his,  59,  92,  97,  98. 

Persons.    See  Parties, 

Place, 

of  payment.    See  Bills  of  Exchange. 

of  presentment  for  acceptance.     See  Acceptance  and  Presentrmnt. 

of  presentment  for  payment.     See  Pn  sentmenf. 

of  protest.     See  Presintimnt. 

Pledge.     See  Securities. 

Post-dating,  28.     See  Date. 

Post  Office,  128,  133.    See  Delivery,  Presentrtunt,  Notice  of  Di><honor. 

Prescription.    See  Statute  of  Limitations, 

Presentment. 

For  Acceptance, 

what  bill  must  be  presented,  124-127. 

under  the  Quebec  Code,  53(3,  538. 

bills  after  sight  must  be  presented  or  accepted,  124-127. 

rules  as  to,  124-127. 

witbin  a  reasonable  time,  127,  128,  129,  537. 

by  whom  and  to  whom,  12G,  128. 

at  what  place,  120,  154,  205,  458,  460,  48(3. 

time  of  day,  126,127  485. 

when  must  be  treated  as  dishonored,  38,  40, 127-130, 137,  888,  437,458,  485, 

507,  538. 
non-business  days  are  excluded  in  the  two  days,  129,  273. 
through  the  post  ofHce,  129. 
excuses  for  want  of,  124, 126. 
when  the  drawee  is  dead  or  bankrupt,  129,  540. 
made  to  all  drawees  not  partners,  128. 
unless  one  has  authority  from  the  others,  128. 

when  a  bill  is  dishonored  for,  129-130,  157,  388,  437,  458,  485,  507,  538. 
notice  of  dishonor  to  drawer  and  indorser,  129.    See  Notioj  of  Dishonor. 

For  Payment, 
necessity  for,  131-142,  161,  540. 
otherwise  drawer  and  indorser  are  discharger!,  131. 
bill  held  as  collateral  or  continuing  security,  270,  415,  4S4. 
rules  as  to,  131-136,  161. 
by  whom,  131. 


itmtnt. 


honor. 


,388,437,458,485, 
3. 


485,  507,  588. 
ice  of  Dishonor. 
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to  whom,  132,  540. 

wlien  drawee  or  acceptor  is  dead  13" 

oo„«o.,„ence,„f„o„r™ent,„e„.a<,.„Urawera„cl  h>,l„r,er,  l:n   ,34  154. 

™s.:^^;^nrsar  4!^;ssr  1"^---- 

presentment  presumed  in  Qnebec,  557  '        '  "^^^ 

st^i^\-^s,:f:^;^r',».  t^- ;?  -■  -■  -■  ^-.  - 

363.  3,«.37I,  378,  42M34.  438.  mtk  m  m         '  M  ,'  ^:!;  ""'  '"'' 

through  tiie  post  office,  133,  437,  459. 

througli  tlie  clearinL'-liouse  135''>ii'    ««„ /^z      • 

timPnfTri    TOO   o„-    -..'"'     •     ^^^  Cleanng.Homc. 

time  of,  131,  1J3,  390,  o40.     See  A/v«  o/ G'r««' 

When  bill  is  on  demand,  131,  134. 

when  bill  is  indorsed  after  maturity,  25,  134 

at  what  iioiir  of  the  day,  133. 

mode  of,  131. 

bill  must  be  exhibited,  133,  158,  IGl 

if  bill  be  lost,  158,  241-243,  544.  ' 

excuses  for  want  of,  130-140,  538,  544 

circumstances  beyond  control,  VMS. 

after  reasonable  diligence,  130. 

when  drawer  has  no  funds  with  drawee  44  ISfi  iso   i-,r    -  v> 

When  bill  is  accepted  for  accomniod^oi;  of  indors    '    3I'  ^ 

what  is  no  excuse,  130-140,  395,  543.  '        '      '' 

when  dispensed  with,  130-140,  538 

may  be  waived,  137,  140-142,  544.    See  Waiver. 

ot  bills  accepted  for  honor,  237. 

of  cheques,  259-201. 

Procedure, 

matters  of  procedure  left  to  the  provinces,  222  44'>  550 
summary,  57,  58,  550-559. 

Procuration.    See  Agent. 

Pbomise  to  Accept.    See  Acceptance. 

Promissory  Note.     See  Bill  of  Exchange.  .         . 

Quebec  Code  on,  548, 

defined,  12,  209,  532,  548. 

requisites  of,  4-12,  22-20,  209. 

not  to  be  in  the  notarial  form,  03-00. 

a  mere  acknowledgment  of  debt,  not  a,  7, 13. 
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I.  O.  U.,  7, 13. 

certiflciito  of  (lej)08it,  5. 

receipt  implying  a  promise  to  pay,  5, 13,  17. 

bill  drawn  upon  one's  self  is  a,  10,  18,  10,  38. 

must  he  delivered,  48-51,  2()l). 

joint  or  several,  122,  123,  270. 

])uyable  on  demand,  117-119,  270. 

held  as  collateral  or  continuing  security,  57,  66,  87,  90,  93,  98,  111,  118,  202. 

269,  270. 
liabilities  of  maker,  154,  161,  162,  179-182,  271. 
nuist  be  presented  to  charge  indorser,  131,  134, 154,  270,  271. 
notice  of  dishonor  must  be  given  to  indorsers  of,  142,  143,  270,  271.    See 

Protest  and  Notice  uf  Dishonor. 

maker  not  entitled  to  ])resentment,  154,  155,  161,  162,  270,  271,  303,  366-371, 

378,  420-434,  438,  449-455,  4(11,  501,  510.     See  Presentment. 
unless  he  has  stipulated  otherwise,  155,  161,  162,  271. 
deemed  to  correspond  with  acceptor,  12,  271. 
estoppels  binding  maker,  180-182.  271. 
estopi)els  binding  indorser,  180-183.    See  Estoppels. 
provisions  relating  to  bills  apjilicable  to,  12,  271,  272,  548. 
inland,  when,  18,  347. 

Protest.    See  Notice  of  Dishonor. 
for  better  security,  157,  161. 

not  necessary  in  the  English  provinces,  156,  157, 160,  416,  459,  490,  522. 
in  Quebec  all  bills  must  be  protested,  156, 161,416,  459,  491-494,  538,  541,  543. 
in  the  whole  Dominion  foreign  bills  must  be  protested,  157,  272,  416. 
otlierwise  drawer  and  indorsers  are  discharged,  156,  157,  272,  531. 
must  be  made  on  the  day  of  dishonor,  157,  158,  531,  543. 
after  three  o'clock,  158,  160. 
even  on  Saturday,  160,  397. 
when  presented  through  post  office,  158,  460. 
by  whom  it  should  be  made,  160. 
where  it  should  be  made,  157,  158. 
if  bill  be  lost,  158,241-243, 
what  protest  shall  set  forth,  158-160,  539. 
noting  the  dishonor  and  extending,  156,  160,  274,  539. 
stamping  bills  with  words  "  protested"  no  longer  necessary,  539. 
certificate  of,  159,  274. 

evidence  of,  159,  160,  248?  274,  461,  509,  518,  539. 
excuses  for  want  of  or  delay  in,  158, 159,  531. 
by  a  notary,  153,  157,  160,  418. 
or  in  his  absence  by  a  justice  of  the  peace,  160,  274. 
waiver  of,  34,  35,  142,  377,  459. 
cost  of  protest,  193,  194,  274. 


,  98,  111,  118,  202. 

1. 

43,270,271.    See 

271,  363,  366-371, 


159,  490,  522. 
494,  538,  541,  543. 
1,  272,  41G. 
72,  531. 


y,  539. 
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no  clerk  of  bank  to  protest,  159,  418  508  518 
notice  of,  in  (iue))ec,  to  be  by  nntur'v,  153,  157  160 
protestofforeignbllls.  158,  160,  248'-'53  •>7'>  'xm  ^^<>  ^ir  aio    .-.  . 
protest  of  foreign  note,  272,  416,  461   5o''  '       '       '    '^'  '^''''  ""- 

of^1n^^;ntV;V'"/"" "''"'"''  '^'^'^' '^' 2«^-  s««  ^v-y--. 

oi  DUis  accepted  tor  honor,  237,  239. 

protest  in  Nova  Scotia  before  the  A^t,  517 

or  in  Now  Brnswick,  517. 

in  Quebec,  cannot  be  denied  excq.t  by  affidavit,  556-559,  483,  484. 
Provision.    See  Securities. 
Public  Offickrs. 

execution  of  contracts  by,  75, 

not  personally  liable,  75.' 

Ratification, 

by  infant  or  minor,  56,  60.  ' 

of  forgery,  67,  68,  70. 
of  alteration,  67,  68,  70. 

Keasonablk  Time, 

what  is  a,  for  presenting  or  negotiating  a  bill  l''4.1os 
usage  of  trade,  127.  ' 

two  days  is  a,  ^vithin  which  to  accept  a  bill  or  treat  it  as  dishonored  l^y  19« 
to  present  note  on  demand,  270  484  uisuonored,  1-7, 128. 

mixed  question  of  law  and  foct,'  46,  il7,  124-128, 130-135   07O 
a  demand  note  or  bill  matures  within  a,  l''4-l'^8 

depends  upon  circumstances,  local  usage,  etc.,  46,  117,  124-128,  130-135,  270 
Receipt, 

implying  a  promise  to  pay,  5,  13,  17. 
warehouse  receipt,  36, 124, 125,  163, 169, 170, 177. 
Re-exchange.    See  Exchange. 
Referee,  in  case  of  need.    See  Besoin. 
Regular  upon  its  Face.    See  Inchoate  Instruments. 
Release.    See  Discharge. 
Remedy, 

what  law  governs,  254.     See  Conflict  of  Lam. 
Remise  be  Place  en  Place. 

no  longer  a  requisite  of  bill,  xii,  ii,  16. 
Renunciation.    See  Discharge,  Novatio^r,  Prescription. 
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l^^mir         Re-neootiation, 

parties  ulroiuly  liable  may  re-iasue  bills,  llf),  120. 
under  certain  conditions,  119,  120. 

Renew  A  li, 

ofbills,  213,  214.     Beo  mucharge. 

Repeal, 

what  laws  are  repealed,  viii,  ix,  275. 
construction  of  the  Act  with  otiier  statutes,  277. 
e fleet  of,  275. 

-effect  of,  on  bills  dated  before,  but  maturiii}^  after  the  Act,  275,  27l>. 
in  such  cases,  is  the      tnuur  d'arul  entitled  to  protest,  275,  270. 

RESTIUCnONS, 

drawer  and  indorser  may  negative  or  limit  liability,  34. 

may  waive  holder's  duties  34. 

for  instance  may  promise  to  pay  ''sans  recours"  34, 115,  1-0. 

or  "  sans  frais,"  35,  142. 

may  limit  time  of  liability,  34. 

what  amounts  to  an  endorsement  "  sans  recours,"  35. 

indorsement  with,  115,  110,  117.     See  Iiidorsi'mi'ut, 

Return  avithoi't  Pkotest  or  Retour  sans  Frais, 

constitutes  a  waiver  of  demand  and  notice,  35, 142.    See  liistrictions.  Waiver. 

8 
Sans  Frais, 

meaning  of  these  expressions,  35.  142.     See  Waiver. 

Sans  Reojurh, 

meaning  of  these  expressions,  34,  115,  120,  140-142,  155.     See    Wuir<r. 

I  Saturday, 

1,,  Ijroposition  to  close  banks  at  one  o'clock,  on,  397. 

:|  ;.  Seal, 

'  w^hen  a  sufficient  signature  for  corporation,  64,  77,  273. 

'  it  does  not  then  destroy  negotiability,  04-00,  273. 

of  other  parties  vitiates  bill,  04,  273. 

Securities.    See  lundu,  Lioi,  Collakral  Security. 

\  what  provision  means,  42,  163,  106. 

;:  available,  are  not  funds,  42.        „ 

''  in  the  hands  of  drawee,  42,  44, 124,  120,  130,  139,  156. 

drawer  liable  if  he  does  provide  funds  with  drawee,  44, 136, 139,  156. 

whether  funds  should  be  provided  at  place  of  payment,  150. 


n 


275,  L'7a. 


trictions,  Waiver, 


0    Waidr. 


139,  156. 


Inoex. 
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want  of  funds  does  not  excuse  diligence  as  against  indorser   130  160 

b,     drawn  against  goods,  30,  124,  125,  103,  UiU,  170  ' 

bill  drawn  against  hill  ..f  lading,  124,  125   '04-177    ' 

elfect  of  transfer  of  bill  of  hiding  l(;4!i77.' 

a  bill  does  not  operate  as  an  assignment* of  funds,  103,  105  109 

such  ass.gnxnent  can  only  be  effected  by  agreement,  109    ' 

sucb  agreement  may  be  verbal,  104 

*  M,  nCllr  '""  """  ^""""■>""'«"  'o  "-  P-y-ent  „f  tho  hi,,,  >03,   „i7, 

rights  of  holder  in  such  a  case,  79,  87,  109-172 

drawee  cannot  divert  i)rovision,  103,  207.' 

when  drawee  is  a  debtor  of  drawer,'l04.' 

loss  of,  falls  upon  drawer,  104. 

when  provision  can  be  attached  by  creditors,  105  100 

in  insolvency  cases,  105,  100,  107,  108,  170, 171,  2oi.      " 

rights  of  drawer  upon,  Iwi,  1(57,  i(j8. 

drawee  has  a  lien  upon,  if  he  accepts,  105,  107  108 

cannot  retain  bill  of  lading  if  he  do  not  accept  1G7 

when  a  bill  on  the  face  of  it  is  <lrawn  against,  00,  111,  109    170 

bow  to  be  transferred,  00,  111,  109,  170  ' 

when  holder  has  a  lien  or  charge  upon,  109, 170 

drawer  or  indorser  or  surety  paying  is  entitled  to  subrogation  17->  'W  .,.. 
also  an  accommodation  party,  1 73.  '•Oo«won,  i ,  _,  ^oj,  _>ob . 

pledge  of,  under  the  Quebec  Code,  173  174 
pledges  under  t.  9  new  Bank  Act,  174.  '  See  Bank. 


Set, 


bill  in  a,  12,  35,  244,  535. 
foreign  bills  generally  in  a,  12,  244. 
acceptance  of  a  bill  in  a,  35,  244-240. 
negotiation  of  a  bill  in  a,  244-240. 
different  from  copy  of  bill,  112,  245. 
payment  of  a  bill  in  a,  245,  542. 


Set-off. 


its  meaning,  1,  503. 
what  may  be,  200-210. 
who  can,  200,  209. 

money  demands  in  Ontario  can  be,  209. 
debts  to  be,  must  be  equally  clear,'209. 
unliquidated  damages  cannot  be  offered  as,  207 
prescribed  debt  offered  as  a,  213,  217. 
when  one  of  the  parties  is  agent,  121,  207. 
must  be  offered  in  good  faith,  208. 
spacial  deposits,  200,  207. 
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Sight,  at  or  after,  26,  32,  33,  364,  374.    See  Time  of  Payment. 

Signature.    See  ^fistak(',  Drawee. 

essential  to  liability,  62,  273. 

where  to  be  placed,  63,  113,  158. 

obtained  by  fraud  or  violence,  57,  63. 

in  blank,  46,  233.     See  Blanks. 

printed,  63 . 

in  pencil.  63. 

or  initials,  63. 

a  stamp,  63,  73. 

of  firm,  36,  63,  72-75.    See  Partnen. 

trade  or  assumed  name,  63. 

under  seal,  64,  273. 

by  mark,  63. 

fictitious  name,  18,  19,  20,  21,  136. 

as  agent,  70,  71,  72,  76,  77.     See  Agent. 

by  agent,  273.     See  Agmt. 

of  corporation,  36,  72-77.     See  Corporation. 

in  a  representative  capacity,  70,  74,  110. 

on  a  copy,  112,  245. 

on  allonge,  112. 

on  parts  of  a  set,  12,  35,  244-240. 

before  notary,  ()3,  64. 

ne  varietur,  63. 

donneur  (Vordre  not  liable,  64. 

transferror  who  does  not  indorse,  64. 

party  not  signing  not  liable,  62. 

forged,  66-70,  232.     See  Forgenj. 

unauthorized,  66,  229.     See  Forgei'y. 

proved  till  denied  by  affidavit,  64,  558. 

Statute  of  Limitations, 

in  Ontario  affects  the  remedy,  217,  218,  222. 

but  in  Quebec  extinguisiies  the  debt,  217,  218,  222,  225,  255-257,  547. 

the  oath  of  the  Defendant  caimot  be  demanded,  225. 

regulated  by  the  lex  fori,  255.     See  Conflict  of  Laws. 

what  is,  217-227. 

of  bill  in  the  notarial  form,  64,  217. 

of  an  acknowledcement  of  a  civil  debt,  l-i,  218. 

plea  of  prescription  not  necessary  in  Quebec,  218. 

prescription  in  Quebec  is  a  denial  of  action,  218. 

under  the  English  law,  219-222. 

commences  to  run,  when,  217,  220. 

never  stops,  220. 

prescribed  debt  offered  in  comjiensation,  213,  217.  , 
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of  paper  "at  sight,"  219. 

on  demand,  217,  220. 
payable  by  instalments,  222. 
when  may  be  renounced  or  interrupted  '>18    >'>3 
when  fully  acquired,  225. 
under^the  English  law,  runs  against  absentees,  217. 

vacant  estates,  220,  227. 
married  women,  220  227. 

u  4.    i.,         .      .  infants,  220,  227. 

but  otherwise  m  Quebec,  227. 

may  be  waived  by  a  promise  to  pay,  217-221. 

express  promise  not  necessary,  221,  224. 

what  is  a  sufficient  promise,  219,  221  222  2''4  '>'>(] 

verbal  promise,  224.  '    "  '  "'""''  *"''""• 

written  promise,  224. 

conditional  i)romise,  219-226. 

entry  of  debt  in  debtor's  Inlim,  219,  222. 

acknowledgement  of  maker  upon  h'is 7w/  2'>5 

part  payment,  217,  218,  220,  224, 

must  be  in  writing,  224. 

Stolen  Ixstrumknts,  40-51,  99.  100,  100,  182,  203,  371,  498.     See  Ddmr,. 
Subrogation, 

indorser  of  bill  as  surety  for  acceptor  is  entitled  to  17"^  m  "Ofi 
accommodation  acceptor  paying  the  bill  is  entitled  to"i?3 
voluntary  payment  by  stranger  of  note  gives  no  right  of,  238. 

Sum  Payable,  23,  24.    See  Currency,  Figures. 

Summary  Prockeuings, 

on  bills  and  notes  in  Quebce,  57,  58,  55G-559.    See  Apjundix. 
Sunday.    See  Date  and  Holldniii^. 

note  or  bill  made  on,  28,  100,  305. 

cannot  be  opposed  to  a  holder  in  due  course,  28-31 

when  excluded  in  computation  of  time,  273. ' 

Supplementary,  273,  277. 

Supra  Protest  or  for  Honor.     See  Acceptance  mpra  ProUst. 
Surety, 

when  married  woman  can  become,  55,  88. 

stranger  signing  note  is  an  indorser,  185,  188.     See  Avxl 

contribution  of,  112,  113,  184,  206.     See  I.d.rm: 

discharge  of,  by  giving  time  to  principal,  214,  215,  217.    See  Discharge. 
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discharge  of,  by  signing  a  deed  of  composition,  212,  215. 
disciiarge  of,  by  renewing  of  bill,  213,  214. 

Surrender, 

of  paper  on  payment,  1G2,  202,  205. 

of  bill  when  operates  as  a  discharge,  212-217.    See  Discharge. 

if  lost,  cannot  be  required  except  on  security  being  given,  241-243. 

is  a  presumption  of  payment  which  may  be  rebutted,  202. 

on  payment  before  maturity,  119,  120,  201,  202,  205. 


Tariff, 

of  fees  for  protesting,  274,  289,  392-397,  410,  419,  522. 
in  Ontario,  522. 
in  Quebec,  522,  520. 

TeLEGRAI'II, 

agreement  to  accept  by,  37. 

service  of  notice  of  dishonor  by,  147. 

Telephone, 

service  of  notice  of  dishonor  by,  144,  147,  150. 

notification  of  acceptance  by,  301.     See  Acceptance  and  Del  very. 

TENDEit.     See  Bill  of  Exchange. 
in  specie,  205. 
or  Dominion  notes,  205. 
of  indemnity  on  lost  bill,  241,  242. 

Time  of  Payment, 

must  be  certain,  4,  7,  26,  27,  515. 

by  instalments.     See  Instalments. 

on  demand,  25,  117,  535. 

overdue  is  on  demand.  117,  118,  119. 

cheque  is  payable  on  demand^259. 

"  at  sight "  on  a  bill,  32,  33,  34,  364,  365,  374,  479. 

"  at  sight"  on  a  note,  34. 

three  days  of  grace  on  bills  at  sight,  31,  33,  364,  365,  479,  515. 

bill  payable  at  a  future  time,  26. 

at  a  fixed  period  after  date  or  sight,  26. 

after  the  occurrence  of  an  event,  26. 

dependent  upon  a  contingency,  26,  27. 

illustrations  of  bills  not  having  certainty  of,  5-10,  22-26. 

how  is  time  computed,  31-33,  273. 

how  reckoned  when  date  is  impossible,  25,  33. 

meaning  of  the  word  "  month,"  33. 
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Jiieaning  of  tlio  word  "  usanco,"  33. 

left  bliink,  4(),  47.    See  HIauU. 

im  the  hi.st  diiy  ofj^race,  31, 142. 

when  last  day  of  <^riice  is  a  Snudav  or  holiday,  .U,  347. 

thii  parties  may  be  sued  in  tht^  afteri\oon  of  the  last  day  of  grace,  142. 

in  (^uejieo  wiien  acceptor  bocomo.s  insolvent,  142,  1(11. 

if 

Tkax.skf.k.     ,Seo  InilorsinncvL  Tntnfj'i  rror. 

TliANSKKKHor;, 

defined,  3. 

who  do(^s  not  indorsee,  ()4,  IDS,  lill). 

of  hill  payable  to  bearer,  lilS. 

when  and  iiow  far  liable;,  1U8. 

I'stoppcis  as  to,  IDS. 

lii.s  warranties,  IDS,  IDD. 

wiien  liable  on  the  original  consideration,  IDS,  IDD. 

TlillJl  NAl,  l)i:  CoMMKUCK,  57. 

Tucsnac.-    t^eo  Exivulor. 

I'f  a  company  in  li(piidatioii  may  !)i'como  party  to  a  bill,  .■).")(). 


GOD 


L.SANCK, 

delined,  33. 

I'sruv. 

statutes  ab(jlislied  102,  IDd,  5  Ki, 
usurious  paper,  D(),  102. 

V 

\'ai.i:k, 

delined.  7D.     See  (Jmisid,  i'/ili<,iK 

\'Ai.ri;  IvKoiavi;]), 

expressions  useless,  D,  11,  SS,  !».">. ■.")2i), 


W 

Waoku, 

wlietlier  a  legal  consideration,  S4-S(;,  DD,  100,  Kxi.     Sec  CoUsUl  riifinti. 

Waivku, 

of  presentuKMit,  '37,  140-142,  I.')."),  -142. 
of  notice  of  dishonor,  137,  140-142,  L^"),  l.')(),  4.">D. 
re.s(;rving  rights  when  nniewin'j;  or  giving,'  time,  2l:'>-217. 
iir  wlicn  signing  a  deed  of  coniixisition,  21."),  210. 
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of  protest  is  not  wiiiver  ofpreseutiiK'ut,  140. 

nor  of  notice  of  dishonor,  l."i(),  Ao\). 

Avhon  a  promise  to  pay  nuiy  be  a,  of  notice  of  dishon(>r,  140, 141,  390,  391,  397 

a  partial  payment,  140,  141. 

"  protest  waived  "  or  "  witliout  protest,"  34,  3.3,  142,  377,  459,  543. 

protest  served,  142.     See  l'n'»ntinciil,  I'rotiM, 

Wah, 

extends  time  for  givinf^  notice  of  dishonor,  13ii,  137. 

Warning.     See  Holder. 

WiNDiNG-ui'  Act,  550. 

"  Without  Recoukse," 

indorsing;  note  or  bill,  34,  35,  114,  120.     See  Sa\)n  rccours. 
erasure  of,  is  a  material  alteration,  230. 

t 

"  WniioLT  PuoTEST,"  32,  142,  .'577.    See  Refitrictionf!  Waiver. 

Wll'SHHS, 

added  to  signature,  03. 

AVOMAN, 

not  incapacitated  unless  married,  27.    See  liirupiiciUikd  Pariles, 


t 

I 


59,  543. 
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